








FOREWORD 
During the past decade and a half, a wholly new development 

arose in the field of intergovernmental relations: the emergence of a 
host of regulatory programs aimed at, or implemented by state and 
local governments. In its study Regulatory Federalism: Policy, Pro- 
cess, Impact and Reform, the Advisory Commission on Intergovern- 
mental Relations examined the growth of new forms of inter- 
governmental regulations; explored their legislative origins and 
judicial treatment; chronicled past reform efforts; and, devised an 
agenda for regulatory reform and relief. 

This In Brief summarizes the ACIR study on regulatory federal- 
ism. It was written by Stephanie Becker, ACIR public information 
officer, based on the work of the Government Structure and Func- 
tions Section, headed by David B. Walker. 
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INTRODUCTION 
Over the past two decades, there has been a dramatic shift in the 

way in which the national government deals with states and local- 
ities. During the 1960s and 1970s, many state and local governmen- 
tal activities were brought under extensive federal regulatory con- 
trols for the first time. In field after field-from meat and automobile 
inspection to wildlife preservation and from college sports to water 
treatment-the power to set standards and determine compliance 
methods increasingly fell within Washington's domain. These de- 
velopments have seriously eroded the intergovernmental partner- 
ship underlying our federal system. 

In its study, Regulatory Federalism, Policy, Process, Impact and 
Reform, the Advisory Commission on Intergovernmental Relations 
identified some 30 major regulatory statutes that constitute the core 
of the new regulatory federalism (see Figure 1). Among the best- 
known and most controversial examples are the Clean Air Act 
Amendments of 1970, which created federal air quality and emis- 
sions standards; the Rehabilitation Act of 1973, which in Section 
504 barred all forms of discrimination against the handicapped; and 
the National Maximum Speed Law, which established the 55 mph 
speed limit. These and the many other regulatory statutes have 
spawned dozens (or in some cases hundreds or even thousands) of 
specific rules. 

Of course, federal regulation is not a new phenomenon. During 
the Progressive Era (roughly 1901-20), and the New Deal period 
(1933-38), federal controls were extended over a host of activities 
including railroads, truck transportation, radio communications, the 
securities market and labor negotiations. In one sense the "new 
social regulation" of the past 20 years in such fields as civil rights, 
consumer protection, health and safety, and environmental quality 
was simply a third period of federal regulatory activism (see Graph 
1). In another sense, from the standpoint of federalism, recent regu- 1 



Figure 1 

Major Statutes Of 
Intergovernmental Regulation 

1960-80 
1964 Civil Rights Act (Title VI) 

1965 Highway Beautification Act 
Water Quality Act 

1967 Wholesome Meat Act 

1968 Civil Rights Act (Title VIII) 
Architectural Barriers Act 
Wholesome Poultry Products Act 

1969 National Environmental Policy Act 

1970 Occupational Safety and Health Act 
Clean Air Amendments 

1972 Federal Water Pollution Control Act Amendments 
Equal Employment Opportunity Act 
Education Act Amendments (Title IX) 
Coastal Zone Management Act 

1973 Flood Disaster Protection Act 
Rehabilitation Act (Section 504) 
Endangered Species Act 

1974 Safe Drinking Water Act 
Hazardous Materials Transportation Act 
National Health Planning and Resources Development Act 
Emergency Highway' Energy Conservation Act 
Family Educational Rights and Privacy Act 
Fair Labor Standards Act Amendment 

1975 Education for All Handicapped Children Act 
Age Discrimination Act 

1976 Resource Conservation and Recovery Act 

1977 Surface Mining Control and Reclamation Act 

1978 National Energy Conservation Policy Act 
Public Utility Regulatory Policy Act 
Natural Gas Policy Act 

Source: AClR staff computations. 



latory initiatives are a dramatic departure from past regulatory prac- 
tices in that many have a direct impact on state and local govern- 
ments. By and large, the federal regulatory statutes adopted in earlier 
periods were directed toward the private, and especially the busi- 
ness, sector. Many of these statutes preempted state laws, but did not 
otherwise tamper with state governmental processes or services. In 
contrast, a large proportion of the newest regulatory measures are 
aimed at, or implemented by states and localities (see Graph 1). 

Because many of the new regulatory programs address pressing 
national concerns, their values and goals are widely shared by state 
and local officials. They, like their federal counterparts and the 
public generally, agree that discrimination due to race, sex, age and 
handicap should be eliminated; that the environment should be 
cleaned; that the workplace should be made safe; and that energy 
and other natural resources need to be conserved. In short, state and 
local officials have participated in the fight against social and envi- 
ronmental ills in large part because they share the values and goals 
behind national programs. 

Why, then, as the ACIR concluded, have these regulatory pro- 
grams become a serious threat to intergovernmental cooperation? 
Although the answer to this question is complex, a good summation 
is that conflict has arisen because rigid national rules are being 
implemented within a large and diverse federal system. For nearly 
200 years, this system has continually balanced competing centrist 
and decentralist forces. Much of the newer social regulation, how- 
ever, has left little room for flexibility; it has imposed substantial, 
and frequently unreimbursed, costs on states and localities; and, it 
has too often been confusing, inconsistent, and ineffective. In short, 
after almost two decades of social experimentation, few goals have 
been fully met. Furthermore, because program responsibility is 
shared by many, the sense of political accountability has been di- 
minished. 

By the late 1970s and early 1980s, the cumulative effects and 
costs of this regulatory era had become apparent. Criticism came 
from across the political spectrum. Conservatives who long feared 
that federal controls would follow federal dollars were joined by 
liberals crusading for reform. "The mandates are piling up so fast 
that liberal governors and mayors are enrolling in a cause once 
pressed only by arch-conservatives," editorialized the New York 
Times.' New York City Mayor Edward Koch spoke out against the 
new mandates: "We cannot allow the powerful diversity of spirit 
that is a basic characteristic of our federal system to be crushed 

-- - 

'"Fighting Federal Mandates," New York Times, August 16, 1980, p. 20. 3 



Graph 1: The Growth of Major Programs of Intergovernmental Regulation, 
By Type of Instrument, By Decade, 1930-1980 



under the grim conformity that will be the most enduring legacy of 
the mandate m i l l s t~ne . "~  

Declining federal aid dollars, coupled with the taxpayers' revolt 
and a sluggish economy, lent a sense of urgency to the regulatory 
relief movement. But what has been done may.not be easy to undo. 
The ACIR study, which this In Brief will summarize, looks at how 
the era of regulatory activism came to be, analyzes what it means in 
the intergovernmental context, and proposes actions for making 
regulation less intrusive and, hopefully, more effective in achieving 
what are still national priorities. 

ZEdward I. Koch, "The Mandate Millstone," The Public Interest 61 (Fall 19801, 
p. 42. 





T H E  RISE OF R E G U L A T O R Y  
F E D E R A L I S M  

New Regulatory Techniques 
The recent "burst" of social legislation was not only cut from a 

new intergovernmental cloth, but took new regulatory forms as well. 
The "carrot" of financial subsidy in dealing with state and local 
governments was increasingly joined by programs based upon the 
"stick" of regulation. ACIR has identified and studied four major 
regulatory techniques that, because of their coercive nature, repre- 
sent a departure from traditional "strings" that accompany as- 
sistance programs such as audit requirements and planning pro- 
cedures. 

The four major strategies-direct orders, crosscutting regu- 
lations, crossover sanctions, and partial preemptions-are discussed 
below and summarized in Figure 2. 

Direct Orders. In a few instances, federal regulation takes the 
form of direct orders that must be fulfilled to avoid the threat of civil 
or criminal penalties. For example, the Equal Employment Oppor- 
tunity Act of 1972 bars job discrimination by state and local govern- 
ments on the basis of race, color, religion, sex and national origin. 
This statute extended to state and local governments the same re- 
quirements that had been imposed on private employers since 1964. 
Similarly, the Marine Protection Research and Sanctuaries Act 
Amendments of 1977 prohibited cities from disposing of sewage 
sludge through ocean dumping. 

Because direct orders pit the legal authority of Congress against 
the Constitutional rights of the states, they have raised the most 
serious legal issues. The wage and hour requirements (direct orders) 
imposed on state and local governments by the 1974 amendments to 
the Fair Labor Standards Act were greatly circumscribed by the 
Supreme Court in National League of Cities v. Usery (1976). The 7 



Program Type 
Direct 
Orders 

Crosscutting 
Requirements 

Crossover 
Sanctions 

Partial 
Preemptions 

Figure 2 

A TYPOLOGY OF INTERGOVERNMENTAL REGULATORY PROGRAMS 

Description 
Mandate state or local actions under the 
threat of criminal or civil penalties 

Apply to all or many federal assistance 
programs 

Threaten the termination or reduction 
of aid provided under one or more 
specified programs unless the requirements 
of another program are satisfied 

Establish federal standards, but delegate 
administration to states if they adopt 
standards equivalent to the national ones 

Major Policy Areas Employed 
Public employment, environmental 
protection 

Nondiscrimination, environmental 
protection, public employment, 
assistance management 

Highway safety and beautification, 
environmental protection, health 
planning, handicapped education 

Environmental protection, natural 
resources, occupational safety 
and health, meat and poultry 
inspection 



Court held that the law interfered with the states' "integral oper- 
ations in areas of traditional governmental functions," and thus was 
unconstitutional. 

Much more commonly, then, Washington uses other regulatory 
techniques to work its will. These may be distinguished by their 
breadth of application and by the nature of the sanctions which back 
them up. 

Crosscutting Requirements. Most widely used are the cross- 
cutting or generally applicable requirements imposed on virtually 
all grants to further various national social and economic policies. 
One of the most important of these requirements is the non- 
discrimination provision included in Title VI of the Civil Rights Act 
of 1964, which stipulates that: 

No person in the United States shall, on the ground of race, 
color, or national origin, be excluded from participation in, 
be denied the benefits of, or be subjected to discrimination 
under any program receiving federal financial as~is tance.~ 

Since 1964, crosscutting requirements have been enacted to 
protect other disadvantaged groups (the handicapped, elderly and- 
in education programs-women). The same approach was used in 
the environmental impact statement process created in 1969, as well 
as for many other environmental purposes. Crosscutting require- 
ments have been extended into such fields as historic preservation, 
endangered species and relocation assistance. A total of some 36 
across-the-board requirements dealing with various socio-economic 
issues, as well as an additional 23 administrative and fiscal policy 
requirements, were identified in a 1980 inventory.* Of the former 
group, the largest numbers involve environmental protection (16) 
and nondiscrimination .(9). Two-thirds of the 59 requirements were 
adopted after 1969. 

Crossover Sanctions. Crossover sanctions, like the crosscutting 
requirements, are tied directly to the grant-in-aid system. They im- 
pose federal fiscal sanctions in one program area or activity to in- 
fluence state and local policy in another. A failure to comply with 
the requirements of one program can result in reduced or terminated 
funds from another program that was separately authorized and 
separately begun. The penalty thus "crosses over." 

Crossover sanctions were used in the wake of the 1973 OPEC oil 
embargo. Federal officials first urged the states to lower their speed 

3PL 88-352, Title VI, Section 601, July 2,  1964. 
40ffice of Management and Budget, Managing Federal Assistance in the 1980s, 

Working Paper, Volume I (Washington, DC, U.S. Government Printing Office, 1980). 9 



limits and the Senate adopted a resolution to that effect. Twenty- 
nine states responded to this "moral suasion." But suasion was 
quickly replaced by a more authoritative measure: the Emergency 
Highway Energy Conservation Act of 1974, which originally pro- 
hibited the Secretary of Transportation from approving any highway 
construction projects in states having a speed limit in excess of 55 
mph. The remaining 21 states complied within two months. 

Partial Preemption. A final innovative technique, partial pre- 
emption, has been used extensively in the environmental field. Un- 
like traditional preemption statutes that rest on the authority of the 
federal government to totally preempt certain state and local ac- 
tivities, preemption in these cases is only partial. Federal laws estab- 
lish basic policies, but administrative responsibility may be dele- 
gated to the states or localities if the latter meet certain nationally 
determined conditions or standards. 

The most far-reaching application of the partial preemption de- 
vice occured in the Clean Air Act Amendments of 1970. This path- 
breaking environmental statute set federal air quality standards 
throughout the nation, but required that the states devise effective 
plans for implementing and enforcing those standards. Two close 
observers commented that the Clean Air Act Amendments . . . 

are an approach allowing national policymakers and policy 
implementors to mobilize state and local resources on be- 
half of a national program. As preliminary measures, these 
resources can be mobilized using technical, financial, or 
other forms of assistance, but underlying this mechanism is 
the ability of national officials to formally and officially 
draft those resources into national service. We call this legal 
conscr ipt i~n.~ 

Partial preemption programs, despite being developed on a co- 
regulatory and cooperative theory of federalism, have often gener- 
ated conflict among the levels of government. For example, the 1970 
Clean Air Act Amendments require states to prepare State Imple- 
mentation Plans (SIPS) showing how they will control pollution to 
the extent necessary to achieve federal air quality standards. These 
plans must be approved by the Environmental Protection Agency. If 
the EPA judges a state plan inadequate, states must make revisions; 
if a state fails to do so, EPA can step in with a plan of its own. 

Partial preemption statutes can stand alone but are sometimes 

=Me1 Dubnick and Alan Gitelson, "Nationalizing State Policies," in The National- 
ization of State Government, ed. Jerome J .  Hanus (Lexington, MA: D.C. Heath and 

10 Company, 1981), pp. 56-57. 



used in tandem with other sanctions. In the Clean Air Act, Section 
176(a) bars both the EPA and the Department of Transportation from 
making grant awards in any air quality control region that has not 
attained primary ambient air quality standards and is in a state that 
has failed to devise adequate transportation control plans. This, of 
course, is a tough crossover sanction. Furthermore, Section 176(c) of 
the act prohibits any agency of the federal government from pro- 
viding financial assistance to any activity which does not conform to 
a State Implementation Plan. This provision uses the crosscutting 
approach to strengthen implementation. 

Origins of Regulatory Federalism 
The origins of regulatory federalism are complex and diverse, 

belying simple explanations of why they grew. As one noted expert 
comments: "What is striking about the origins o f .  . . regulatory pro- 
grams is that in almost every case, the initial law was supported by a 
rather broadly based ~oa l i t ion . "~  

Regulatory federalism developed as part of a broader wave of 
national governmental activism; it was not precipitated by a single 
actor or factor. The overall climate of opinion during the 1960s and 
1970s favored legislative efforts to deal with an array of social, eco- 
nomic, and environmental problems-though opposition to rising 
taxes, deficits and federal bureaucracy began to mount by the 
mid-1970s. Congress, because of the changes in its composition, 
organization and procedures, ceased to be the burying ground for 
new domestic initiatives. Instead, it rivaled the Presidency as their 
source. New regulatory measures simply reflected these more gen- 
eral trends and were paralleled by adoptions of a host of other 
federal programs. 

Also, by the 1960s, intergovernmental processes had become the 
principal way by which the federal government conducted its do- 
mestic business. Earlier views that stressed the independence of the 
national and state governments had given way since the New Deal to 
a slowly building consensus that "cooperative federalism" was the 
most desirable way to provide domestic services. Just as most of the 
expenditure programs adopted during this period used inter- 
governmental mechanisms-with Medicare being the principal 
exception-many of the regulatory programs also relied upon state 
and local governments to achieve national goals. 

Grants-in-aid were used typically to establish federal par- 
ticipation in most areas of state and local governmental pespon- 
sibility. Once the legitimacy of a federal role was accepted, tougher 

6James Q. Wilson, "The Politics of Regulation," in The Politics of Regulation, 
Jame Q. Wilson, ed. (New York: Basic Books, 1980), p. 365. 



Symbolic Politics and Regulatory Policy 
The modern legislator finds it hard to vote against symbolic 

measures. Because it is so easily perceived in terms of simple but 
powerful expressions of morality, regulatory policy may be 
uniquely susceptible to symbolic politics in Congress. The legis- 
lative history of the Age Discrimination Act of 1975 is illustrative. 
The act outlaws "unreasonable" discrimination in federally as- 
sisted programs on grounds of age. It was a product of the House 
Select Subcommittee on Education, then chaired by Representa- 
tive John Brademas (IN). Rep. Brademas inserted the age dis- 
crimination proposal into the Older Americans Act, which his 
committee was authorizing in 1975. There were no explicit hear- 
ings on the act's effects, and it was approved by the entire House 
without extensive clarification. 

Following House approval, several executive branch agencies 
objected to the act's vagueness. HEW Secretary Caspar Weinber- 
ger told the Senate that: 

HR 3922 as written would leave to the executive branch 
the formulation of momentous policy decisions in 
wholly uncharted areas without the benefit of any spe- 
cific legislative guidance . . . [It] bars only (unreasonable) 
discrimination on account of age. . . . Neither the bill nor 
its legislative history indicated what factors would be 
(unreasonable.)' 

Consequently, the Senate acted to delay the inclusion of the 
act in the Older Americans Act, substituting for it a requirement 
that the US.  Civil Rights Commission study the issue and report 

and more coercive regulatory policies often appeared to be modi- 
fications and extensions of past policies, rather than major new 
undertakings. 

Historic concerns about the proper scope of the national gov- 
ernment's domestic activities first gave way in the face of over- 
arching public support for strong civil rights legislation. The poor 
reputation many states earned on civil rights spilled over into other 
areas of policy and generally eroded the legitimacy of the states' 
rights concept as a barrier to federal regulatory intervention. This 
erosion was somewhat ironic given past state leadership in many of 
the fields later subjected to intergovernmental regulation. For exam- 
ple, various states pioneered in the area of handicapped education, 
and many states had on-going pollution and equal employment pro- 
grams in place prior to federal regulation. Such innovations were 



its findings to Congress. This approach proved unacceptable to 
the House authors of the provision, and the Senate eventually 
yielded in a conference committee. As Senator Eagleton ex- 
plained: "We wanted to be statesmanlike and ask for evidence of 
discrimination, but the [elderly] organizations were pressing-it 
was hard to vote against the aged."2 As finally written, the legis- 
lation included both the age discrimination prohibition- 
effective immediately-and called for a subsequent study of age 
discrimination to precede the issuance of regulations. President 
Ford signed the legislation but complained that, "The delineation 
of what constitutes unreasonable age discrimination is so impre- 
cise that it gives little guidance in the development of regu- 
l a t i on~ . "~  Once the Civil Rights Commission study was produced, 
Senator Eagleton argued that it showed the ADA to be un- 
necessary: 

Not only was there no record showing discrimination 
originally, but the subsequent Commission report failed 
to demonstrate age discrimination in any methodical 
way-even if there were problems of age discrimination, 
they should not have been addressed in such a broad 
swipes4 

Nevertheless, the act remains on the books, and 28 federal 
agencies have been required to promulgate regulations imple- 
menting it. 

'Reprinted in Senate Report 94-255, p. 37. 
'Interview with Sen. Thomas Eanleton. 
3Executive Office of the ~residgnt, Weekly Compilation of Presidential Docu- 

ments, November 28, 1975, pp. 1326-27. 
41nterview with Sen. Eagleton. 

often overlooked, however, even when state laws formed models for 
subsequent federal legislation.' In the aftermath of the civil rights 
changes, Congress and the public seemed predisposed to favor uni- 
form action on a national scale rather than wait for effective pro- 
grams in these fields to be adopted by all 50 states. 

It should not be concluded, however, that the first programs 
containing the new mechanisms of intergovernmental regulation 
were established easily. Even Title VI of the Civil Rights Act of 1964, 

-- 

'For example, Congressional reports supporting passage of the Education For All 
Handicapped Children Act apparently over-estimated the number of handicapped 
students receiving an inappropriate education from the states. See U.S. General Ac- 
counting Office, Unanswered Questions on Educating Handicapped Children in 
Local Public Schools (Washington, DC: U.S. Government Printing Office, 1981), pp. 
11-12. 



the first crosscutting regulation prohibiting racial discrimination as 
a condition of federal aid, was questioned initially by both liberals 
and conservatives. It passed only as public support mounted in the 
wake of President Kennedy's assassination. 

Most analysts have since commented on the relatively minor 
consideration given Title VI, compared to the attention given the 
public accommodations and private employment sections of the 
Civil Rights Act of 1964. When compared to the debate preceding 
enactment of many subsequent crosscutting requirements, however, 
Congress gave comparatively close scrutiny to Title VI. In the end, 
the provision was quite lengthy, with explicit procedural safeguards 
attached to using the sanction and with relatively clear guidance 
provided on the scope of the measure. 

Such clarity was absent from later civil rights crosscutting re- 
quirements modeled after Title VI. The enactment of Title VI, which 
the courts upheld as a legitimate exercise of federal power, signalled 
to national policymakers that conditioning federal assistance funds 
was a powerful instrument that could be used to regulate state and 
local activities. The crosscutting regulatory device spread rapidly to 
a host of other program areas-including additional civil rights pro- 
grams, the environment, individual privacy, and procedural goals. 
However, examination of several of the most significant and con- 
troversial of those additional crosscutting requirements indicates 
that the pattern of policymaking that produced them differed signifi- 
cantly from that apparent in Title VI. Section 504 of the Rehabilita- 
tion Act of 1973, which prohibits discrimination against handi- 
capped individuals in federally assisted activities 

. . . did not have one day of Congressional hearings, not one 
word was mentioned in the Senate Committee Report, not 
one word was spoken about it on the floor when the original 
bill passed, and there was no explanation in the Statement 
of Managers following the House-Senate Conference.' 

Similarly, Title IX of the Education Amendments of 1972, pro- 
hibiting sex discrimination in educational institutions receiving 
federal aid, received little Congressional scrutiny. Although hear- 
ings were held in 1970 on the general issue of sex discrimination in 
universities, there was no discussion about the appropriateness of 
the fund-withholding provision. No further hearings were ever held 
on Title IX despite the fact that it did not become law until two years 
later. Similarly, no hearings were held on the Age Discrimination 

8Martin L. LaVor, "Section 504 of the Vocational Rehabilitation Act," Mem- 
orandum to all Minority Members, House Education and Labor Committee, June 14, 

14 1979, p. 1. 



Act, and Congress did not require a study of the issue until after the 
bill had been passed. 

There are still other points of contrast between Title VI and later 
civil rights crosscutting requirements. Title IX, Section 504, and the 
Age Discrimination Act were enacted without the benefit of strong 
Presidential support. In fact, the executive branch played very little 
role in initiating any of these provisions. President Nixon signed the 
Education Amendments of 1972 without mentioning Title IX and, 
although he twice vetoed the Rehabilitation Act, Section 504 did not 
appear to be at issue. President Ford signed the Age Discrimination 
Act only with reluctance, due to his misgivings about the legis- 
lation's imprecise definition of age discrimination. This pattern 
stands in sharp contrast to Title VI, which originated in the execu- 
tive branch and was actively supported by President Johnson. 

Congressional acceptance of the crosscutting device during the 
1970s is further indicated by the dramatic increase in the number of 
across-the-board conditions enacted in areas other than civil rights, 
such as environmental protection, occupational health and safety, 
and individual privacy. The National Environmental Policy Act 
(NEPA) included the first major use of the crosscutting requirement 
in environmental policy. When enacted in 1969, NEPA was attended 
by very little public or special interest attention. In fact, according to 
several observers, only a few members of Congress were well in- 
formed about the implications of the law they were adopting. One 
Congressional aide concluded that "if Congress had appreciated 
what the law would do, it would not have passed.'jg 

In short, after Title VI, members of Congress and the public at 
large appeared to endorse the goals of the new crosscutting regu- 
lations without necessarily understanding the policy and opera- 
tional implications of the regulatory mechanisms being adopted. 
This same pattern applied to the other new regulatory mechanisms 
as well. As with the crosscutting requirements, initial enactments of 
other new regu'latory devices were gradual and often had to over- 
come stiff opposition. 

For example, it took ten years to accomplish a regulatory ap- 
proach to highway beautification; and even the 1965 legislation had 
less stringent sanctions than President Johnson had requested. Once 
established in highway legislation, however, Congress rapidly en- 
acted several more crossover sanctions. They were used to enforce 
the 55 mph national speed limit, health planning cost-containment 

'Richard A. Liroff, A National Policy for the Environment: NEPA and Its After- 
math (Bloomington, IN: Indiana University Press, 1976), p. 35. See also ACIR, Pro- 
tecting the Environment: Politics, Pollution, and Federal Policy, A-83 (Washington, 
DC: U.S. Government Printing Office, 1981). 15 



measures, and certain environmental laws. Similarly, partial pre- 
emption became an increasingly popular way to establish national 
standards. From meat inspection and safety in the workplace to 
clean air and clean water, partial preemption was chosen frequently 
to achieve minimum levels of compliance . Only in the case of direct 
orders did Congress show reluctance. Direct orders have been spar- 
ingly employed as a regulatory mechanism and have been subjected 
to more stringent judicial review than other recent regulatory tech- 
niques. 

In summary, no single force caused the growth of regulatory 
federalism. Presidents were usually instrumental in launching the 
earliest intergovernmental regulatory programs but no such pattern 
of executive branch leadership was evident in the later stages of 
regulatory proliferation. At the same time, even under admin- 
istrations that sought to decentralize grant-in-aid programs, there 
was little presidential opposition to the general purpose or thrust of 
new regulatory initiatives. State and local officials, until recently, 
also voiced relatively little opposition, in part because they too 
supported the goals underlying the new programs-but also because 
they tended to focus their attention on federal aid flows rather than 
on the sometimes subtle accumulation of new regulatory provisions. 

Ironically, perhaps, it was the dramatic expansion of federal aid 
and federal spending generally-with accompanying deficits-that 
made regulation an attractive option to cost-conscious legislators. As 
one observer wrote in 1976: 

Congressmen see themselves as having been elected to 
legislate. Confronted with a problem and a showing that 
other levels of government are defaulting, their strong ten- 
dency is to pass a law. Ten years ago, money was Washing- 
tons antidote for problems. Now, the new fiscal realities- 
inflation, high unemployment and huge budget defi- 
cits-mean that Congress provides fewer dollars. Still de- 
termined to legislate against problems, Congress uses sticks 
instead of carrots.'O 

Regulatory Federalism in the Courts 
True to American tradition, conflicts created by the newer and 

more intrusive forms of intergovernmental regulation often end up 
in court. After a decade and a half of rather intensive litigation, it is 

'OSamuel Halperin, "Federal Takeover, State Default, or a Family Problem?" in 
Federalism at  the Crossroads: lmproving Educational Policymaking, ed. Samuel Hal- 
perin (Washington, DC: Institute for Educational Leadership, the George Washington 

16 University, 1976), p. 19. 



clear that the federal judiciary has, for all practical purposes, given 
the green light to Congressional and executive branch regulatory 
activism. Although judicial review could, in principle, limit both 
legislative and administrative policymaking, in practice it has not 
served to check the national government's reach into state and local 
operations. It is possible to point to a few areas in which the courts 
have applied a restraining hand-but these are comparatively few in 
number and even more limited in scope. 

Overall, the courts have refused to amend the view, stemming 
from 1923, that grants are "voluntary" contractual agreements and 
have said that the conditions attached to grants need only be "rea- 
sonably related to legitimate national purpose."'l The notion that 
compliance is voluntary (if you don't like the rule, don't take the 
money) is considered by many antiquated, if not absurd. Inter- 
governmental relations in 1983 are far removed from those of 1923. 
For example, 60 years ago, intergovernmental grants were few in 
number, had relatively simple "strings" attached, and were based on 
"cooperative" federalism. Today's grant system has some 400 pro- 
grams, costs roughly $90 billion annually, and carries stringent re- 
quirements, including the crosscutting requirements and crossover 
sanctions. Under the contractural approach, no matter how large the 
grant program, regulations are just conditions-however stringent. 

The Supreme Court has tended to view partial preemptions as 
proper exercises of Congress' power to "regulate commerce 
. . . among the several states" (Article I, Section 8, U.S. Constitution). 
Thus, the massive extension of national authority to set standards as 
embodied in the major environmental statutes, among others, are 
viewed by the courts in a "commerce-power-as-usual" light. 

In only one instance has the Supreme Court significantly cur- 
tailed Congress' intergovernmental regulatory reach. In the land- 
mark decision National League of Cities v. Usery (1976), the Su- 
preme Court said the national government could not extend its 
authority under the commerce power to "force directly upon the 
states its choices as to how essential decisions regarding the conduct 
of integral governmental fuctions are to be made." At issue in NLC 
was extending the 1974 Fair Labor Standards Act Amendments to 
the wage and hour rates paid state and local employees. 

However, those who viewed NLC as resurrecting the states' re- 
served powers under the Tenth Amendment have been disappointed 
by subsequent decisions. Over time, the Court has established a 

"Massachusetts v. Mellon, 262 US. 447 (1923). Note, howkver, that in Pennhurst 
State School and Hospital v. Halderman, 49 LW 4363 (1981), the Supreme Court said 
" . . . if Congress intends to impose a condition on the grant of federal monies, it must 
do so unambiguously ." 1 7  



narrow (and rather opaque) standard for identifying the "tra- 
ditional" and "integral" activities of state and local governments. It 
is by no means clear what areas-beyond the power to determine the 
location of the state capitol-are Constitutionally protected attri- 
butes of state sovereignty. Moreover, NLC itself addressed only 
the infrequently used form of intergovernmental regulation, the 
direct order. It suggested no limits on any of the other more common 
types of national mandates. Indee'd, when the NLC-type defenses 
have been employed in cases dealing with other forms of regulation, 
they have failed. 

The courts' usually generous interpretations of Congressional 
regulatory authority have been coupled with equally generous as- 
sessments of the power conferred on agencies by regulatory statutes. 
When overturning executive branch actions, the courts have gen- 
erally favored more extensive requirements and more vigorous en- 
forcement. It was the courts, for example, that gave real substance to 
the environmental impact statement procedure created under the 
National Environmental PoIicy Act of 1969. 

In retrospect, it can be argued that the "liberal" posture of the 
Supreme Court during the 1950s and 1960s encouraged statutory 
efforts to regulate the states-not only in civil rights but in many 
other areas as well. During that time, the Court actively asserted the 
national will over states' rights in such areas of apportionment, 
school prayer, racial discrimination, and others. However, the 
Court's posture since the 1960s has been of a different nature. It has 
adhered passively to precedents  established when inter-  
governmental relations were very different. It has hesitated to over- 
rule the mounting regulatory handiwork of the other two national 
branches. Hence, although judges are regulators of other regulators, 
the Court has not lived up to its traditional role as the umpire of 
federalism. Thus, although the new forms of regulation have been 
litigated heavily, by and large the federal courts have done little to 
constrain the regulatory proclivities of Congress or the executive 
branch. 



REGULATORY FEDERALISM: 
IMPLEMENTATION A N D  IMPACT 
If the goals of many new regulatory programs enjoy broad popu- 

lar support, and, based on current court interpretations, are perfectly 
legal, why are they perceived to be a problem? The key to how and 
why good intentions can and do go awry may lie in the implementa- 
tion process. Laws are not self-executing. Between final passage and 
final product-be it new roads or new jobs, clean air or clean water- 
is an elaborate administrative process that requires garnering re- 
sources (including funds and personnel) and establishing pro- 
cedures (rules, forms and contact points). At this stage, a lot can go 
wrong.12 Consistent with "Murphy's Law," study after study has 
documented serious programmatic  shortcoming^.^^ There can be a 
big difference, as one analyst notes, between what governments 
choose to do and what, in the end, they actually do.14 Regulatory 
programs, like grants, have experienced many such difficulties. Con- 
sequently, they generally have not eliminated-and in some cases, 
not even markedly reduced-the social or environmental problems 
they were intended to address. At the same time, they have exacer- 
bated intergovernmental tensions. Mayors, governors and other state 
and local officials protest the growth of a "mandate millstone" that 
imposes on them heavy financial burdens and inflexible federal 
rules and requirements. 

lZWalter Williams, Implementation (Berkeley, CA: University of California Press, 
1980), p. 1. 

I3See, for example, Martha Derthick, New Towns In-Town: Why a Federal Pro- 
gram Failed (Washington, DC: The Urban Institute, 1972) and Jeffrey L. Pressman and 
Aaron B. Wildavsky, Implementation (Berkeley, CA: University of California Press, 
1973). 

14Alfred A. Marcus, Promise and Performance: Choosing and Implementing an 
Environmental Policy (Westport, CT: Greenwood Press, 1980), p. 3. 19 



Intergovernmental Regulatory Problems 

One of the major findings to emerge from the Commission's 
study of regulatory federalism is that we still do not fully understand 
the real nature and full impact of federal regulation of state and local 
governments. It is widely perceived, however, that federal regulatory 
programs have serious problems. Chief among these problems, as 
discussed in the text of this In Brief, is cost, probably the preeminent 
concern of state and local officials. In addition, the new mandates 
have been described as too often inflexible, inefficient, inconsistent 
and intrusive. 

State and local officials have charged that the national govern- 
ment all too frequently has prescribed rigid mandates without ade- 
quate regard for the varied circumstances in which they are to be 
applied. Bilingual education regulations, for example, were thought 
by many to be unusually inflexible as originally proposed. Although 
most elected officials and educators agreed with the goal of helping 
non-English speaking students, they argued with the federal gov- 
ernment's stipulating a particular instructional technique. 

Regulations are sometimes promulgated without regard to their 
costs, even if alternative, less expensive choices might suffice. Many 
viewed the Department of Transportation's original interpretation of 
Section 504 rules (of the Rehabilitation Act) to be inefficient on 
economic grounds. Instead of retrofitting buses with wheelchair lifts 
(at an estimated cost of $38 per trip), as the department proposed, 
state and local officials urged that alternative, less costly, means be 
considered, such as special taxi service. 

Highly detailed organizational and procedural standards 
amount to intrusiveness, critics have charged. For example, re- 
quiring every state (under the National Health Planning and Re- 
sources Development Act of 1974) to establish approval procedures 
for all major health care development projects is unnecessarily pre- 
scriptive, according to many affected. Challenges to the act, how- 
ever, have been struck down in court. 

Crosscutting requirements, because they are administered by 
many federal agencies, are particularly vulnerable to charges of in- 
consistency. coordination problems have plagued such across-the- 
board requirements as Title VI of the Civil Rights Act and Section 
504 of the Rehabilitation Act, to name but two examples. Further, 
anti-discrimination rules are sometimes written into legislation sep- 
arately, including clauses in General Revenue Sharing and the Hous- 
ing and Community Development Act, further complicating coordi- 
nated rulemaking procedures. 



Regulating: Easier Legislated Than Done 

It is often in implementation that problems with federal regu- 
lations become apparent. The tasks involved in rulemaking are fre- 
quently substantial and the time taken to complete them is generally 
measured in years, not months. Section 504 of the 1973 Rehabilita- 
tion Act, adopted by Congress to prohibit discrimination against the 
handicapped, is a good example. Its implementing rules prepared by 
the Treasury Department did not take effect until the summer of 
1981, eight years after the statute was enacted. 

The delays and confusion that frequently surround the rule- 
making process arise from a variety of sources. Some lay the blame at 
the bureaucracy's doorstep and, indeed, federal agency mis- 
management has been indentified as one contributory factor.'' Yet 
another reason is the process itself-the sheer magnitude of the task; 
its technical complexity (at or beyond scientific limits) slows the 
regulatory pace. 

Another widespread criticism is directed at Congress. Statutes 
aimed at cleaning up the environment or prohibiting discrimination 
or making the work place safe are often far-reaching but lacking in 
clarity. Not surprisingly, these sweeping laws generate political con- 
flict even (and maybe especially) after they have been passed and 
signed into law. Frequently, it is only during the rulemaking stage 
that actual costs and likely problems become apparent. 

Shortcomings in the rulemaking process have not gone un- 
noticed. In some specific instances, the Congressional response to 
frustrating delays and ineffective implementation has been to make 
regulatory statutes extremely specific and rigid. Tough regulatory 
standards became a useful political symbol, a phenomenon well 
illustrated by the major environmental statutes adopted in the early 
1970s. The 1970 Clean Air Act Amendments, for example, at- 
tempted to make improved air quality an overriding national value. 
In contrast with previous legislation, this act held that pollution was 
to be eliminted regardless of technical obstacles or of the costs im- 
posed on the national economy, specific regions or cornmunitie~.'~ 
The 1972 Federal Water Pollution Control Act Amendments were, in 
many crucial respects, modeled on the Clean Air Act. Like its pre- 
decessor, it too attempted to mandate specific requirements and 
deadlines. 

15U.S. Congress, Senate Committee on Governmental Affairs, Delay in the Regu- 
latory Process, 95th Cong., 1st sess., 1977, Study on Federal Regulation, Vol. IV, p. iv. 

'%ee Advisory Commission on Intergovernmental Relations, Protecting the Envi- 
ronment: Politics, Pollution, and Federal Policy, Report A-83 (Washington, DC: U.S. 
Government Printing Office, 1981), pp. 23-25, 52. 21  



Impact 
Placing blame for regulatory delays or poorly written regu- 

lations is one thing. Living with what has been promulgated is an- 
other. 

Beginning in the late 1970s and early 1980s, the protests of state 
and especially local officials began to mount. Their timing was not 
coincidential. First, it took time for the cumulative effect of regu- 
latory activism from the late 1960s and 1970s to be fully felt. Sec- 
ondly, federal aid flows, when adjusted for inflation, peaked in 
1978, the same year that the beginning of the taxpayers' revolt was 
symbolized by Proposition 13 in California. State and local officials 
found that the costs of complying with federal mandates were high, 
and the outlook for increased aid from Washington was beginning to 
look bleak. Taxpayers made it clear that the rate of goverment spend- 
ing had to be slowed, a message first and most forcibly felt at the 
state and local levels. Finally, the recession sapped revenues while 
increasing demands on government to provide services to those hit 
hardest. 

Cost. Costs imposed by federal mandates have been a major, 
perhaps even preeminent, concern. Simply put, state and local gov- 
ernment officials object to footing part of-or, in some cases, most 
of-the bill for someone else's program. What Washington wants 
done, many believe, Washington should pay for. 

Accurate information on the total cost of implementing federal 
mandates nationwide simply is not available. However, among six 
major regulatory programs examined in an Urban Institute report, 
the 1977 Clean Water Act imposed by far the largest fiscal costs on 
the seven cities and counties studied." That act, which sup- 
plemented and modified the far-reaching Water Pollution Control 
Act Amendments of 1972, requires developing and implementating 
wastewater treatment management plans for meeting pollution dis- 
charge standards set by the Environmental Protection Agency. The 
act also authorized a very large construction grant program covering 
75% to 85% of construction and conversion costs, with the balance 
borne by local (and, in some instances, state) governments. No aid is 
provided for operating and maintenance expenses. 

According to the Urban Institute, the cost of meeting these re- 
quirements varied widely, ranging from zero in Burlington, VT- 
where a new plant already was under construction to meet stringent 

- - - 

"Thomas Muller and Michael Fix, "The Impact of Selected Federal Actions on 
Municipal Outlays," in US. Congress, Joint Economic Committee, Special Study on 
Economic Change, Volume 5,  Government Regulation: Achieving Social and Eco- 

22 nomic Balance, 96th Cong., 2d sess., December 8, 1980, p. 327. 



state standards-to $62.2 million in capital outlays, plus an ad- 
ditional $10.4 million in operating expenses, in Newark, NJ. Here, as 
in many other states, a portion of this cost was borne by the state 
government. However, local outlays totaled $62.54 per capita for 
one-time capital improvements and $31.42 per capita annually for 
operating expenses. 

As this example shows, the costs of implementing federal regu- 
latory programs can vary widely from place to place. EPA estimated 
in 1980 that cities nationwide would have to spend more than $30 
billion to build additional wastewater treatment plants to comply 
with the Clean Water Act's standards.'* Even with such large ex- 
penditures, there is no assurance that the objectives of the program 
will be realized. GAO audits have concluded that, as a result of 
design and operating deficiencies, many of the plants built so far are 
unable to meet national performance standards. These failures, ac- 
cording to the GAO, "may represent the potential waste of tens of 
millions of dollars in federal, state and local m~n ie s . " ' ~  

Other Concerns. In addition to cost, state and local officials find 
federal mandates usually inflexible, frequently inefficient in achiev- 
ing their goals, inconsistent in their application, and unnecessarily 
intrusive and prescriptive. 

The net result of these problems, critics charge, is that many 
programs have not realized their objectives. Of course, measuring 
results of more than a decade's experiment in social policy is diffi- 
cult. But very few observers-including the advocates and oppo- 
nents of federal efforts-are satisfied. 

A good summary of experience is contained in a critique by the 
executive director of the Sierra Club, one of the largest and most 
active environmental organizations: 

What I think is clear as the '80s began is that the country has 
not yet translated either our beliefs or our programs into 
tangible results. We have lots of laws on the books. We have 
a great many people working on programs with billions of 
dollars being spent, but the pattern of results is still very 
spotty. One can point to limited success in terms of improv- 
ing air and water quality. . . but we've probably moved 
only 15% to 30% of the way toward our goal. On some 
issues, such as hazardous waste dumps and toxic chemi- 

- -- 

18U.S. Environmental Protection Agency, 1980 Needs Survey: Cost Estimates for 
Construction of Publicly Owned Waste-Water Treatment Facilities (Washington, DC: 
US. Government Printing Office, 1971), p. 4. 

19U.S. General Accounting Office, Costly Wastewater Treatment Plants Fail to 
Perform as Expected (Washington, DC: U.S. General Accounting Office, 1980). 2 3 



cals, we are still pretty much spinning out words with very 
little tangible action.20 

At best, most assessments are mixed. One of the more positive is 
offered in the National Advisory Council on Women's Education 
Programs, which compares Title IX of the Educdtion Amendments of 
1972 to a glass that is "half full or half empty, depending upon one's 
o~ t look ."~ '  At the other extreme, the Highwcy Beautification Act 
has "largely been a failure" in the view of even its strongest sup- 
p o r t e r ~ . ~ ~  

State and local governments continue to protest the burdens of 
meeting federal requirements. They cite "nit picking" rules poorly 
suited to their own, often quite varied, circumstances. They chal- 
lenge (both in and out of court) federal regulations that have 
stretched the constitutional commerce and spending powers and the 
statements of statutory intent to or beyond the breaking point, while 
seriouly constraining the scope of the Tenth Amendment. The old 
idea of cooperative federalism has too often been replaced by new 
patterns of attempted coercion and protracted conflict. Thus, a new 
critique, rooted in considerations of intergovernmental relations, 
must be added to the already voluminous criticism of regulatory 
performance. 

An additional, uniquely intergovernmental criticism can be lev- 
eled at the ways in which social and environmental change have 
been pursued: the loss of a sense of accountability. The question, 
"which level of government can be held responsible?" is tough to 
answer when every level has been assigned a part of the task. In a 
now all too familiar scenario, Congress blames bureaucrats for over- 
zealous interpretations of legislative intent; bureaucrats blame Con- 
gress for over-specificity or a lack of adequate guidance; state and 
local officials charge that their hands are tied by national require- 
ments; and, Washington points a finger at state and local officials for 
improper performance. Everyone, as often as not, blames the courts, 
while judges reply that they were only reading the law. 

It is obvious that there is enough blame to go around. What is 
often overlooked is that enforcement is frequently weak, in contrast 
to the far-reaching nature of many regulatory statutes. When it comes 
to regulatory enforcement, Washington's monster often ends up 
looking like a paper tiger. 

Z°Frances Gendlin, "A Talk With Mike McCloskey," Sierra, MarchiApril 1982, p. 
39. 

21National Advisory Council on Women's Educational Programs, Title IX: The 
Half Full, Half Empty Glass [Washington, DC: U.S. Government Printing Office, . . .  
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The environmental field, to cite an important example, is 
marked by extremely tough-minded and uncompromising statutes. 
Yet, "it appears that . . . regulation involving everything from drink- 
ing water to public lands management tends to break down at the 
point of en fo r~emen t . "~~  In both the clean water and safe drinking 
water programs, EPA's enforcement actions have been found to be 
lacking or minimal and were neither as timely nor as effective as 
they should have been.24 As a general rule, then, federal inter- 
governmental regulations have proven difficult to enforce, and com- 
pliance has often been limited, although it is probably better than 
one might expect, given the haphazard character of federal super- 
vision. 

To be sure, such requirements are not always ineffective. De- 
segregation of southern schools in conformance with Title VI of the 
Civil Rights Act is a good example of regulatory accomplishment. 
Unfortunately, southern school desegregation may be the "exception 
that proves the rule." Many northern schools have become more, not 
less, segregated over this same period. Title VI requirements have 
not achieved dramatic results in other kinds of federal assistance 
programs.25 One study found that some federal agencies did not 
appear to know which of their programs were subject to the law and 
sometimes did not know (and could not determine) if non- 
discrimination requirements were being carried out by their gran- 
t e e ~ . ~ ~  

The reasons for poor enforcement are varied. Sheer numbers 
provide one indication of the magnitude of the enforcement prob- 
lem. There are some 32,000 potentially hazardous waste sites to be 
monitored, some 15,000 sewage treatment plants to be upgraded, 
nearly 300 species of plants and animals to be protected, and more 
than 3.5 million workplaces to be inspected for health and safety. 
Federal agencies typically lack the resources required to monitor 
actual performance closely. Also, they frequently lack the will to 
impose tough sanctions on violators. No one-from a member of 
Congress to the mayor and the 'proverbial' man on the street-likes 
to hear that his or her community is about to lose education, high- 
way or other grant funds. 

Z3"Enforcement May be Weakest Link in States," Conservation Foundation Let- 
ter, November 1980, p. 1.  

24U.S. General Accounting Office, Costly Wastewater Treatment Plants Fail to 
Perform as Expected (Washington, DC: U.S. Government Printing Office, 1980) and U. 
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REGULATORY REFORM: 
CURRENT, PAST A N D  PROLOGUE 
Only during the recent past has reforming regulatory federalism 

been high on the nation's domestic agenda. Shortly after assuming 
office, President Reagan formed the Presidential Task Force on Regu- 
latory Relief to review both old and proposed regulations; an- 
nounced a temporary freeze on a number of pending regulations; and 
established Executive Order 12291, a cost-benefit analysis procedure 
for federal requirements. Although the Administration's deregu- 
latory drive was aimed principally toward businesses, it contrasts 
with earlier reform efforts in the amount of attention devoted to 
intergovernmental regulatory issues. 

E.O. 12291, for example, called for the analyzing rules likely to 
result in "a major increase in costs or prices for . . . federal, state, or 
local government agencies." The task force solicited and obtained 
proposals for rule revisions from public interest groups representing 
state and local governmental officials, as well as from a number of 
individual states, counties, cities and regional planning organi- 
zations. During 1981, some 100 specific rules were designated by the 
task force for review and possible modification. Of these, about 
one-quarter were intergovernmental in character. 

Notably, revisions were made in a number of major regulations 
affecting state and local governments, including bilingual education 
requirements, standards affecting mass transportation access for the 
handicapped, Davis-Bacon prevailing wage rules, and surface 
mining reclamation standards. In addition, the Office of Manage- 
ment and Budget asserted its expanded power in the rulemaking 
process to cut to the "bare bones" minimum regulations agencies 
drafted to implement the nine recently-enacted consolidated block 
grant programs. 

On the legislative side, Congress in 1981 adopted the State and 
Local Cost Estimate Act, which requires the Congressional Budget 



Office to prepare a "fiscal note" estimating the potential costs of 
significant bills reported by committees. This procedure, recom- 
mended by the ACIR in a previous study, is intended to assure that 
Congress is aware of any substantial costs that new legislation may 
impose on states, cities, counties and other jurisdictions. In 1980, 
Congress had passed the Regulatory Flexibility Act to make it easier 
for small governments and businesses to comply with federal re- 
quirements. 

Impressive accomplishments notwithstanding, both admin- 
istrative and legislative regulatory relief initiatives have en- 
countered difficulties. Proposed Davis-Bacon modifications were 
tied up in court action. Certain regulatory changes affecting the 
handicapped created a furor on Capitol Hill and were withdrawn. In 
a June 1983, decision, the Supreme Court cast in limbo the legis- 
lative veto, incorporated in at least 200 federal statutes and a central 
feature of the regulatory reform.measure passed by the Senate in 
1982. Legislative veto provisions allowed either house of Congress to 
reject administrative rules. It remains to be seen whether the mo- 
mentum to reduce the regulatory burden on states and localities will 
continue. As the past two decades have shown, the temptation to 
regulate is great, and the rewards for restraint are few. 

Past Regulatory Relief Efforts 
Prior to 1980, excessive government regulation was viewed 

primarily as a problem of the private sector, not the public one. 
However, a number of changes did benefit state and local govern- 
ments as part of broader deregulatory drives. Beginning with Presi- 
dent Ford, each administration has required agencies to assess the 
costs and benefits of proposed major regulations; most observers 
agree, however, that, until very recently, these efforts were under- 
taken in a pro forma fashion. 

Efforts to include state and local officials in the rule-making 
process were also not very successful. Budget Circular A-85, adopted 
in 1967, provided for consultation with state and local officials (and 
their representative organizations) before final rules could be prom- 
ulgated. A-85 did not, by most evaluations, work very well and 
ultimately was challenged on legal grounds. President Carter re- 
placed the process with a more decentralized, less formal procedure 
that was largely ignored by federal agencies and subsequently re- 
scinded by President Reagan. 

Today, despite their unique Constitutional position, state and 
local governments presently have no legal rights to participate in the 
rulemaking process beyond those afforded the general public. The 
Administrative Procedure Act of 1946 established these minimum 

28 rights in making rules but specifically exempted grants, loans, bene- 



fits or contracts. Because much intergovenmental regulation falls 
into these categories, state and local officials have no legal par- 
ticipation guarantees in areas of primary concern. 

To date, efforts to reform regulations and the regulatory pro- 
cesses involving state and local governments have been mixed. In 
ACIR's study of regulatory problems, certain fundamental questions 
concerning regulatory federalism surfaced. What are-and what 
should be-limits on the national government's intergovernmental 
regulatory powers? And, once a regulatory goal has been deemed 
within the national government's scope, what form should the regu- 
lations to implement it take? Finally, how can state and local offi- 
cials become effective actors in the rulemaking process, rather than 
"reactors" to perceived regulatory burdens? 

ACIR's Regulatory Reform Agenda 
Regulatory reform, the Commission found, could not be a 

piecemeal undertaking. General operational principles are needed to 
establish guidelines for when the national government should, or 
should not, regulate state and local activities or use states and local- 
ities to regulate others. Further, when Congress chooses the inter- 
governmental regulatory mold, the Commission stated, it should 
reimburse states and localities for the costs of compliance. Specif- 
ically, the Commission urged rethinking and redoing the newer 
types of regulatory techniques. Because of their coercive nature, they 
have special implications for a federal system. Finally, state and 
local officials should be part of the process, not just onlookers await- 
ing the results. 

ACIR's complete regulatory reform agenda may be found in the 
Recommendations at the end of the In Brief. In summary, the Com- 
mission's proposal falls into three separate categories, as follows: 

General Operational Principles. The Comisssion recommends 
that the federal government strive to confine its regulation of legiti- 
mate state and local government activities to the minimum level 
consistent with compelling national interests. Enactment of federal 
intergovernmental regulation may be warranted to: 

1) protect basic political and civil rights guaranteed to all 
American citizens under the Constitution; 

2) ensure national defense and the proper conduct of for- 
eign affairs; 

3) establish certain uniform and minimum standards in 
areas affecting the flow of interstate commerce; 

4) prevent state and local actions which substantially and 
adversely affect another state OF its citizens; or, 2 9 



5) assure essential fiscal and programmatic integrity in the 
use of federal grants and contracts into which state and 
local governments freely enter. 

Even when these criteria are met, however, the Commission 
warns that federal intergovernmental regulation is warranted only 
when a clear and convincing case has demonstrated both the neces- 
sity for such intervention and the marked inability of state and local 
governments to address the regulatory problem involved. 

Further, when it has been determined that the national govern- 
ment's involvement in a regulatory area is appropriate, the Commis- 
sion urges that the national government choose the least intrusive 
means of intergovernmental regulation consistent with the national 
interest, allowing state and local governments the maximum degree 
of flexibility possible. 

ACIR developed these operational guidelines to encourage Con- 
gress to "stop and think" before it passes legislation regulating state 
and local governments. To further encourage careful deliberation, 
the Commission recommends that Congress establish a system that 
guarantees full federal reimbursement to state and local govern- 
ments for all additional direct expenses legitimately incurred in 
implementing new federal statutory mandates. 

The Federalism Context. The Founders of the U.S. Constitution 
established a federal system as a fundamental institutional arrange- 
ment. The division of authority between the national government 
and the states was regarded as critical in designing a Constitu- 
tionally limited government. In the Commission's view, these rela- 
tively new forms of federal intergovernmental regulation raise seri- 
ous questions about the Constitutional limits of national authority. 

To remedy this problem, the Commission recommends that the 
national legislative, executive and judicial branches reassess the 
legal doctrines that delimit the boundaries of national Constitutional 
authority vis-a-vis the reserved powers of the states. 

Specifically, the Commission looked at current interpretations 
of the commerce and spending powers as they apply to recent forms 
of federal regulation, including direct orders, partial preemptions, 
crossover sanctions, and crosscutting grant requirements. 

Direct orders. Because subsequent federal court (including 
Supreme Court) decisions have eroded basic Tenth Amendment 
principles expressed in the 1976 case, National League of Cjties v. 
Usery, the Commission hopes that the federal judiciary will revive 
and expand upon the principles embodied in the NLC case, espe- 

30 cially those addressing the "basic attributes of state sovereignty" and 



the "integral functions" of state and local governments. In addition, 
the Commission calls upon the Department of Labor to rescind its 
regulations that extend the Fair Labor Standards Act Amendments 
of 1974 to so-called "non-traditional" state and local activities. 

Partial preemption. In theory, partial preemption programs 
are cooperative endeavors. In practice, they have too often generated 
conflict among the levels of government. To improve their operation, 
the Commission recommends providing better consultation and co- 
ordination among levels; allowing states to opt for full federal ad- 
ministration without penalty; and considering direct federal admin- 
istration in those few areas when uniform standards are necessary. 

Crossover sanctions. The Commission recommends that 
Congress repeal the provisions of grant statutes that authorize cross- 
over sanctions. Crossover sanctions, the Commission finds, violate 
the spirit-if not also the legal foundations-of cooperative federal- 
ism. 

Crosscutting requirements. Because crosscutting require- 
ments apply nearly universally to grant programs, they have created 
significant administrative and fiscal burdens on state and local gov- 
ernments. Many of these requirements address important national 
goals-yet there is a need to ensure that they advance these goals 
effectivey and do not outlive their usefulness. Therefore, the Com- 
mission recommends that the President and Congress examine all 
applicable statutes and regulations and modify or eliminate, by stat- 
utory action where necessary, crosscutting requirements that have 
proven excessively burdensome, impracticable or no longer worth 
the effort to implement. Further, the Commission reiterates its sup- 
port for assigning each crosscutting requirement to a single federal 
agency and for standardizing compliance guidelines that apply to all 
federal agencies. 

Intergovernmental Consultation and Regulatory Flexibility. 
Regulatory reform, in the Commisson's view, requires that state and 
local concerns be appropriately weighed at each step in the regu- 
latory process. Therefore, the Commission proposes a series of 
changes to increase state and local participation in the rulemaking 
process. Further, the Commission urges that greater flexibility be 
allowed in complying with federal mandates and that alternative 
regulatory means be considered when regulating state and local 
activities. 





SUMMARY FINDINGS 
The Commission's review of federal regulation of states and 

localities yielded six major summary findings: 

During the 1960s and 1970% state and local governments for 
the first time were brought under extensive federal regulatory 
controls; 

Federal intergovernmental regulation takes a variety of new 
administrative and legal forms; 

Although the new forms of regulation have been litigated 
heavily, by and large the federal courts have done little to 
constrain the regulatory proclivities of Congress or the exec- 
utive branch; 

The real nature and extent of the impact of federal regulation 
on state and local governments are still not fully understood; 

Intergovernmental conflict and confusion have hampered 
progress toward achieving national goals; and, 

Past efforts at regulatory reform have given little attention to 
problems of intergovernmental concern. 





RECOMMENDATIONS 
Part I.  

PRINCIPLES CONCERNING FEDERAL REGULATION OF 
STATE AND LOCAL GOVERNMENTS 

1. The Commission recommends that Congress and the Ad- 
ministration carefully consider the appropriate allocation of re- 
sponsibilities among the different levels of government when es- 
tablishing new regulatory programs or when evaluating existing 
ones. As a general principle, the Commission strongly recom- 
mends that the federal government strive to confine its regulation 
of state and local governments and their legitimate activities to the 
minimum level consistent with compelling national interests. En- 
actment of federal intergovernmental regulation may be war- 
ranted under the following circumstances: 

a) to protect basic political and civil rights guaranteed to all 
American citizens under the Constitution; 

b) to ensure national defense and the proper conduct of for- 
eign affairs; 

c) to establish certain uniform and minimum standards in 
areas affecting the flow in interstate commerce; 

d) to prevent state and local actions which substantially and 
adversely affect another state or its citizens; or 

e) to assure essential fiscal and programmatic integrity in the 
use of federal grants and contracts into which state and local 
governments freely enter. 

The Commission emphasizes, however, that these criteria do 
not justify every federal regulatory action that has a tenuous rela- 
tionship to one or more of these principles. Rather, federal inter- 
governmental regulation is warranted only when a clear and con- 
vincing case has demonstrated both the necessity of such 
intervention and a marked inability of state and local govern- 
ments to address the regulatory problem involved. In making this 
determination, the Commission strongly believes that the criteria 35 



above must be weighed against the federal government's com- 
mensurate responsibility to maintain the viability of the federal 
system and to respect the institutional integrity of states and their 
localities. 

If, according to this test, the federal government's in- 
volvement in a regulatory program is appropriate, the Commis- 
sion further recommends that the federal government choose the 
least intrusive means of intergovernmental regulation consistent 
with the national interest, allowing state and local governments 
the maximum degree of flexibility permissible. 

ASSURING ADEQUATE FUNDING FOR 
NEW FEDERAL REGULATORY STATUTES* 

2. The Commission finds that many governmental regulations 
impose substantial costs on state and local governments and con- 
stitute a major source of intergovernmental tension and conflict. 
Furthermore, the lack of adequate resources may seriously under- 
mine successful program implementation and delay or obstruct at- 
taining important national goals. Consequently, the Commission ap- 
plauds the enactment of the State and Local Cost Estimate Act of 
1981, implementing a 1980 ACIR recommendation to establish a 
fiscal notes process in Congress. To further address the problems of 
mandate funding, 

The Commission recommends that Congress establish a sys- 
tem that guarantees full federal reimbursement to state and local 
governments for all additional direct expenses legitimately in- 
curred in implementing new federal statutory mandates, including 
costs imposed by federal direct order mandates, crosscutting re- 
quirements, partial preemptions, and provisions enforced by 
crossover sanctions. 

The Commission further recommends that the legislation es- 
tablishing such a system specify that no state or local government 
be obligated to carry out a federal statutory mandate that does not 
fulfill this requirement. 

RESTORING CONSTITUTIONAL BALANCE I N  
INTERGOVERNMENTAL REGULATION 

3. The Commission finds that the newest forms of inter- 
governmental regulation-the partial preemption, the crosscutting 
grant requirement, the crossover fiscal sanction, and the direct 

*Senator Durenberger requested to be recorded as opposing this recommendation 
on the grounds that a selective, not a full, reimbursement policy is the only one that is 

36 currently realistic and fiscally responsible. 



order-have been the source of considerable friction and confusion 
despite their ostensibly legitimate foundation in such sources of 
Congressional authority as the interstate commerce clause (partial 
preemptions and direct orders) and the conditional spending power 
(crosscutting requirements and crossover sanctions). The Commis- 
sion believes that this intergovernmental friction and confusion 
have been exacerbated by static judicial interpretations narrowly 
defining those functions of state and local governments that are 
Constitutionally protected against federal intrusion, while at the 
same time vastly expanding the scope of Constitutionally sanc- 
tioned federal prerogatives. 

The Commission is convinced that the new regulatory tech- 
niques represent major departures from past intergovernmental 
practice-not only in a pragmatic sense but in a legal and con- 
stitutional sense as well. Therefore, 

3(a). Reassessing Constitutional Boundaries 

The Commission recommends a reassessment of the legal 
doctrines delimiting the boundaries of national Constitutional 
authority vis-a-vis the reserved powers of the states so that those 
reserved powers again become meaningful and viable. To help 
restore a sense of balance between the levels of government, the 
Commission urges reconsideration by the national legislative, ex- 
ecutive, and judicial branches of current interpretations of the 
commerce and spending powers as they apply to the newer and 
more intrusive forms of federal regulation, such as partial pre- 
emptions, crosscutting grant requirements, crossover sanctions 
applied to federal aid, and direct orders. 

3(b). Judicial Interpretations 

The Commission applauds the Supreme Court's recognition in 
National League of Cities v. Usery, 426 U.S. 833 (1976), that "Con- 
gress may not exercise its power to regulate commerce so as to force 
directly upon the states its choices as to how essential decisions 
regarding the conduct of integral government functions are to be 
made." At the same tine, however, the Commission finds that sev- 
eral recent Supreme Court decisions and many lower court judge- 
ments have eroded the basic Tenth Amendment principles ex- 
pressed in the National League of Cities case. 

The Commission, therefore, expresses its hope that the federal 
judiciary will revive and expand the principles expressed in NLC v. 
Usery, particularly those addressing the "basic attributes of state 
sovereignty" and "integral functions" of state government. 37 



Although the Supreme Court in NLC v. Usery Constitutionally 
limited Congress' power to regulate the states under the interstate 
commerce clause, the Commission believes that in certain instances 
regulations promulgated under the conditional spending power may 
be equally as injurious to state sovereignty. The Commission notes 
that despite vast differences between the grant system of six decades 
ago and that which exits today, the Court has done little to alter its 
original grant-in-aid doctrines. Thus, given the substantial fiscal 
reliance of state and local governments upon federal financial aid 
and the often intrusive nature of regulations attached to modern 
federal grants . . . 

The Commission expresses its further hope that the federal 
judiciary, when judging grantor-grantee disputes, will recognize 
that "compulsion" rather than "voluntariness" and "coercion" 
rather than "inducement" now characterize many federal grants- 
in-aid and their requirements. 

3(c). The Solicitor General's Role* 

The Commission recommends that the Administration, 
through the Office of Solicitor General, show special sensitivity to 
the claims of state and local government in arguing or otherwise 
entering into relevant cases before the federal judiciary when such 
cases pertain to the newer and more intrusive forms of regulation 
described above. 

3(d). Supporting the State and Local Legal Center 

The Commission recommends that state and local govern- 
ments and their association give full institutional and adequate 
financial support to the State and Local Legal Center in its moni- 
toring, analytic, and training efforts and in its efforts to assist in 
presenting common state and local interests before the federal 
courts. 

*Deputy Under Secretary Koch, County Executive Murphy, and County Supervi- 
sor Schabarum requested to be recorded as opposing this recommendation. Deputy 
Under Secretary Koch provided the following statement of her position, with County 
Executive Murphy concurring: 

It is the responsibility of the Solicitor General to represent his client-the United 
States government-in cases in which the U.S. is involved, and to defend the best 
interests of the U.S. as he sees them. The Solicitor General is not in a position to 
make policy decisions by modifying his actions to take account of the interests of 
opposing parties. In fact this could be seen as running directly counter to his 
duty. Such policy issues are properly directed toward Congress and the Presi- 
dent. Therefore, it is inappropriate for ACIR to ask the Solicitor General to alter 
his manner of meeting his responsibility to the U.S. Government as this resolu- 

3 8 tion suggests. 



Part II. 
A REFORM STRATEGY FOR THE NEWER FORMS OF 

INTERGOVERNMENTAL REGULATION 

Over the past 20 years, there has been a substantial expansion of 
both the ends and means of federal regulation of state and local 
governments. Prior to the 1960s, federal conditions were commonly 
attached to individual grant-in-aid to assure fiscal and programmatic 
accountability in using federal funds. More recently, however, Con- 
gress has enacted regulatory statutes greatly extending the federal 
presence into a variety of new fields. As this report details, many of 
these programs utilize important new regulatory techniques, includ- 
ing: 

crossover sanctions, in which the failure to comply with the 
requirements of one program may result in the reduction or 
elimination of aid funds provided under other specified pro- 
grams, as exemplified by the national 55 mile per hour speed 
limit and the National Health Planning Act; 

partial preemptions, which establish a national federal regu- 
latory presence, but authorize states to implement the pro- 
gram if they adopt standards at least as stringent as the federal 
ones, as provided by the clean air, clean waer, and OSHA 
laws; 

direct orders, which mandate state or local actions under the 
threat of criminal or civil penalties, as in the equal employ- 
ment opportunity act; and, 

crosscutting requirements, which apply generally to many or 
all assistance programs, including bans on discrimination on 
the grounds of race, sex, and handicap; environmental impact 
statement procedures; Davis-Bacon Act prevailing wage 
rules, and many others. 

The Commission finds that these newer forms of federal inter- 
governmental regulation, both singly and in combination, raise seri- 
ous questions about the Constitutional limits of federal and state 
authority that have yet to be addressed adequately, ignore the politi- 
cal principles that undergirded the conventional concept of cooper- 
ative federalism, and inject an excessive element of federal com- 
pulsion into a range of intergovernmental relationships. The 
Commission further believes that these newer forms raise special 
problems in their implementation, in part because of their depar- 
tures from past practice and their more intrusive intervention into 39 



the affairs and operations of subnational governments. Because each 
involves a different approach to achieving national regulatory objec- 
tives, the Commission is convinced that each type must be treated 
separately, establishing a body of principles that applies to pertinent 
provisions of existing federal grant and regulatory statutes and that 
serves as a guide to future efforts of national policymakers in draft- 
ing and enacting regulatory legislation. 

ELIMINATING CROSSOVER SANCTIONS I N  
FEDERAL GRANT STATUTES 

1. The Commission finds that Congress has used the crossover 
sanction mechanism in several federal programs since 1965. The 
uses of this device have become a source of much concern among 
observers at all levels of government, who believe the penalty me- 
chanism is excessively coercive and confrontational in character. 
Serious objections also have been raised about the practical effects of 
this device, which may involve penalties so severe that they can 
scarcely be invoked. Therefore, 

The Commission recommends that Congress repeal the pro- 
visions of grant statutes that authorize the reduction or termina- 
tion of funds from other specified grant programs, as well as from 
the grant program stipulating this requirement, when a recipient 
government fails to comply with all of the conditions of such a 
program. The Commission believes that such provisions alter 
drastically the traditional legal concept under which each grant is 
viewed as a quasi-contractural relationship, freely entered into 
but with differing obligations for the grantor and grantee that are 
clearly established by the statute authorizing such relationships in 
the program area covered by the grant. More specifically, the 
Commission recommends that, among others, the relevant pro- 
visions of the Highway Beautification Act of 1965 (23 U.S.C. 131), 
the National Health Planning and Resource Development Act of 
1974 (42 U.S.C. 300m(d)), the Federal Aid Highway Amendments of 
1974 (23 U.S.C. 154), the Education for All Handicapped Children 
Act of 1975 (20 U.S.C. 1416), and the Clean Air Act Amendments of 
1977 (42 U.S.C. 7506(c) and 7616) be amended to restrict the cut-off 
of funds in the event of noncompliance to the specific aid pro- 
gram containing the requirement. 

IMPROVING THE EFFECTIVENESS OF 
PARTIAL PREEMPTION PROGRAMS 

2. The Commission finds that the principle of federal partner- 
ship has not been effectively realized in many of the recent inter- 
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device known as "partial preemption." In such programs-major 
examples of which include the Clean Water Act, the Clean Air Act, 
the Surface Mining Control and Reclamation Act, the Resource Con- 
servation and Recovery Act, the Safe Drinking Water Act, and the 
Occupational Safety and Health Act-state governments are autho- 
rized by federal law to develop and implement plans for the 
achievement of national environmental, health, and safety stan- 
dards. 

In theory, this approach provides a useful1 tool for reconciling 
the independent status and varied circumstances of the 50 states 
within the federal system with the need to advance important 
national goals. It is on the basis of this theory of "cooperative feder- 
alism" that such programs have been accepted by the Supreme Court 
as proper exercises of that national power to regulate interstate 
commerce without abridging the loth Amendment. 

Rather than being administered on a cooperative basis, however, 
the Commission finds that such programs often have resulted in 
intergovernmental conflict, confusion and excessive intrusion by the 
federal government into state legislative, administrative, and politi- 
cal processes. On the basis of this assessment, 

The Commission recommends that the Congress and the Pres- 
ident recognize that the device of partial preemption can be prop- 
erly and successfully employed only in areas where Congress 
identifies broad national regulatory goals, while leaving primary 
responsibility for devising appropriate systems of implementa- 
tion in the hands of the states. To this end, such programs must 
utilize regulations allowing states considerable flexibility in se- 
lecting among alternative effective and appropriate means for 
achieving national goals, in light of regional differences among 
the states and particular conditions unique to each state. 

To be administered effectively, such partial preemption pro- 
grams require the full cooperation and joint effort of the federal 
and state governments in both planning and implementation. 
Therefore, in instances in which states are expected to assume a 
co-regulatory role, the Commission recommends that the Con- 
gress and the President provide for a system of improved con- 
sultation and coordination between the states and the federal 
government by: 

authorizing participation by states at an early stage in de- 
veloping federal intergovernmental regulations and pro- 
gram standards; 
providing for a system of joint standard-setting or of state 
concurrence in developing national program standards, 
while recognizing the ultimate authority of the federal gov- 41 



ernment of issue such standards in the event of irrec- 
oncilable conflicts; 
establishing joint committees of federal and state officials 
to review each program, identify implementation problems, 
and advise the cognizant department or agency head on 
appropriate remedies; 
incorporating realistic statutory timetables for issuing fed- 
eral regulations and for state compliance with federal stan- 
dards; and, 
providing states with adequate advance notification of 
available federal funding to assist in meeting state program 
costs. 

To assure that opportunities for state participation are ex- 
tended on a truly voluntary and cooperative basis, the Commis- 
sion further recommends that states be authorized to elect the 
option of direct federal administration without incurring any 
other legal or financial penalty. More specifically, the Commis- 
sion recommends that Sections 107, 110, 113, 176, and 316 of the 
Clean Air Act of 1970 and Section 303 of the Federal Water Pol- 
lution Control Act Amendments be amended to conform with this 
cooperative principle. 

Finally, the Commission further recommends, that, in those 
few program areas in which rigid, uniform national standards and 
implementation systems are clearly necessitated, the Congress 
consider full federal preemption, standard-setting, and admin- 
istration, while allowing for state administration by contact. 

DIRECT ORDER MANDATING AND THE PROTECTION OF 
INTEGRAL STATE AND LOCAL GOVERNMENTAL FUNCTIONS 
3. On June 24, 1979, the United States Supreme Court ruled in 

National League of Cities v. Usery, 426 U.S. 833, that the minimum 
wage and overtime compensation provisions of the Fair Labor Stan- 
dards Act (FLSA) were not Constitutionally applicable to the in- 
tegral operations qf the states and their political subdivisions in 
areas of traditional governmental functions. As examples of such 
functions, the Court listed fire prevention, police protection, sani- 
tation, public health, and parks and recreation. 

The Commission finds that this Constitutional principle has 
been construed very narrowly by the executive branch. One of the 
most troublesome examples of infringement upon the states' Tenth 
Amendment rights has been the Department of Labor's (DOL) desig- 
nation of certain state and local functions as "nontraditional" for the 
purpose of applying the Fair Labor Standards Act minimum wage in 
overtime provisions to a substantial number of state and local em- 
ployees.* The following functions have been designated as non- 
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1) local mass transit system; 
2) generation and distribution of electric power; 
3) alcoholic beverage stores; 
4) off-track betting corporations; 
5) provision of residential and commercial telephone and tele- 

graphic communications; 
6) production and sale of organic fertilizer as a by-product of 

sewage processing; 
7) production, cultivation, growing, or harvesting of ag- 

ricultural commodities for sale to customers; and, 
8) repair and maintenance of boats and marine engines for the 

general public. 

The Commission believes that certain of these functions are indis- 
putably integral state or local government activities. Therefore, 

The Commission recommends that the Department of Labor 
rescind 29 C.F.R. Section 775.3. 

ADMINISTRATION OF GENERALLY APPLICABLE (CROSSCUTTING) 
GRANT REQUIREMENTS 

4. The Commission finds that crosscutting requirements, be- 
cause they apply to all or most grant programs, have had a pervasive 
impact on state and local governments and have been the source of 
significant administrative and fiscal burdens. Many of these 
requirements-such as those directed toward preventing discrimi- 
nation and protecting the environment under federal programs-do 
address important and widely accepted national goals. As this 
Commission pointed out in both 1978 and 1981, there is a pressing 
need to ensure that crosscutting requirements continue to foster 
achieving national policy objectives in an effective manner and do 
not outlive their usefulness. Hence, 

The Commission recommends that the President and Con- 
gress examine all applicable statutes and regulations and modify 
or eliminate, by statutory action where necessary, crosscutting 
requirements that have proven to be excessively burdensome, im- 
practicable to implement, or otherwise no longer worth the effort 
required to implement them. 

Whatever crosscutting requirements are retained should be ad- 
ministered effectively and efficiently by federal agencies. 

The Commission therefore commends the President's Task 
Force on Regulatory Relief for initiating a process that highlights 43 



the unnecessary burdens imposed on state and local governments 
by particular crosscutting requirements. 

The Commission believes, moreover, that effective and efficient 
administration of these requirements is impossible unless federal 
agencies share a common interpretation of Congressional intent and 
employ uniform implementing procedures, and, therefore, 

The Commission reiterates its 1978 recommendation that 
Congress and the President assign each crosscutting requirement 
to a single unit within the executive branch, with clear respon- 
sibility and authority for achieving, in consultation with other 
affected federal agencies as well as state and local governments, 
standardized guidelines and simplified administration for effec- 
tive compliance by all affected federal agencies; and that the Office 
of Management and Budget be authorized to establish a uniform 
procedure for developing, implementing, and evaluating all such 
guidelines and monitor their administration. To these ends, the 
Commission also reiterates its support for the enactment of Title 
I11 of the Federal Assistance Improvement Act of 1981 (S. 807) as 
introduced. 

Because crosscutting requirements normally apply to all federal 
aid programs, they can be a major source of administrative com- 
plexity and red tape even in those areas, such as block grants, where 
Congress intends to simplify administration and decentralize de- 
cisionmaking responsibility. Therefore, 

The Commission recommends that Congress provide a clear 
statutory indication of those crosscutting requirements appli- 
cable to each block grant and how responsibility for implementa- 
tion is to be shared between the national government and recipi- 
ent jurisdictions. 

Part Ill. 
IMPROVING THE FEDERAL REGULATORY PROCESS 

The Commission believes that considerable progress may be 
made in reducing regulatory burdens and improving regulatory per- 
formance through the case-by-case review of specific statutes and 
rules. Principles to guide such efforts were suggested in the forego- 
ing recommendations. 

Yet, the Commission is convinced that comprehensive, per- 
manent regulatory relief efforts also depend upon systematic im- 
provements in the processes that surround intergbvernmental regu- 
lation. The development of an  effective intergovernmental 
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weighed at each stage in regulation-in developing and drafting 
rules as well as in refining, implementing, and evaluating them. 

Hence, the Commission offers a series of recommendations to 
improve the structure and procedures that surround federal regu- 
lation. Taken together, these five recommendations apply to most of 
the stages of the regulatory process mentioned above. Some are 
directed at the period in which regulations are developed and 
drafted, and others to the period during which proposed rules are 
refined in response to public comment. Still others concern the 
implementation of regulatory policies. 

Proposed rules are shaped and reshaped during several phases 
of regulatory policymaking. The first stage, commonly called the 
"pre-notice and comment" period, may take years. It begins with a 
legislative provision, followed administratively by its con- 
ceptualization as a policy, and finally the drafting of that policy in 
the form of a proposed rule or rules to be published in the Federal 
Register. Recommendations C.l and C.3 refer to this stage of rule 
development. 

The publication of a notice of proposed rulemaking (NPRM) 
marks the beginning of the second stage of regulatory policymaking 
and the point at which rulemaking procedures are prescribed by the 
Administrative Procedure Act. This stage includes the "notice and 
commentJ' period under which the public is afforded an opportunity 
to react to proposed rules. Recommendation C.2 refers to this period 
during which regulations are refined, but before they are published 
as final rules in the Federal Register. 

INCREASING STATE AND LOCAL GOVERNMENT 
PARTICIPATION IN INTERGOVERNMENTAL REGULATORY 

POLICY DEVELOPMENT AND REGULATORY DRAFTING 
1. The Commission believes that many of the problems of inter- 

governmental regulation stem from inadequate participation by state 
and local governments in the process through which rules are de- 
veloped. In part, this faulty participation results from the failure of 
the federal government to provide adequate opportunities for it 
throughout the rulemaking process. Therefore, 

The Commission recommends that Congress and the Execu- 
tive Branch recognize the right of state and local officials--both as 
individuals and through their national associations-to par- 
ticipate from the earliest stages in developing federal rules and 
regulations that have a significant impact upon their jurisdiction. 

l(a). Amending the Federal Advisory Committee Act [FACA) 

Consultation is further impeded by certain statutes that have 45 



been interpreted in ways which undermine opportunities that have 
existed. The Commission finds that FACA has been interpreted by 
federal agencies in a manner which unnecessarily obstructs early 
consultation by state and local officials in developing inter- 
governmental regulations. Therefore, 

The Commission recommends that Congress amend the Fed- 
eral Advisory Committee Act to exempt from the requirements of 
the act any national organization composed wholly of elected 
officials of state or local governments when acting in their official 
capacities or their representatives or representatives of their 
national associations when engaged in consultation with agencies 
for the purposes of rulemaking* 

l(b). Instituting a State and Local Government Consultation Process 
for Federal Agency Rulemaking 

The Commission further recommends that the President 
adopt a process providing for full state and local government 
consultation with federal agencies on rulemakings expected to 
have significant intergovernmental effects, economic and none- 
conomic. The process should apply to grants as well as to non- 
grant-related rulemaking. To ensure full consideration of the 
views of state and local governments, consultation should occur 
as early as practicable in the first stages of intergovernmental 
regulatory policy development and initial drafting, long before 
the publication of the Notice of Proposed Rulemaking in the Fed- 
eral Register. 

l(c). Providing a Statutory Basis for State and Local Governments' 
Consultation in Federal Agency Rulemaking 

*Representative Fountain requested to be recorded as opposing this recom- 
mendation on the following grounds: 

I agree that state and local officials, and their national associations, should 
have the right and the opportunity to participate fully in the development of 
federal rules and regulations affecting them. However, amending the Federal 
Advisory Committee Act to exempt state and local officials from the act's re- 
quirements appears to be both unnecessary and unwise. I am sure there are many 
ways in which state and local governments can express their views on proposed 
rules and regulations without becoming subject to FACA. 

This legislation was enacted to assure openness and accountability in the 
operation of federal advisory bodies. To exempt state and local officials and their 
national associations from the acts' procedural safeguards would surely invite 
demands for the exemption of other groups and, ultimately, could lead to the 
destruction of an important federal law. 

I believe this is the wrong remedy if FACA has been interpreted by federal 
agencies in a manner which unnecessarily obstructs early consultation by state 
and local officials in the development of intergovernmental regulations. This, 
surely, was not the intent of Congress. The proper remedy, in my judgement, 
would be to elicit a more reasonable interpretation of the act's requirements 
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To provide a firm statutory basis for such a consultation 
process in all rulemakings of intergovernmental significance, the 
Commission further recommends that Title IV of the Inter- 
governmental Cooperation Act of 1968 which requires that all 
viewpoints-national, state, regional and local-shall be fully 
considered and taken into account in planning federal or feder- 
ally assisted development programs and projects be amended to 
include regulatory programs of intergovernmental significance. 

STATE AND LOCAL PARTICIPATION I N  THE NOTICE AND 
COMMENT STAGE OF RULEMAKING: INCLUDING FEDERAL 

GRANTS AND LOANS UNDER THE 
ADMINISTRATIVE PROCEDURE ACT 

2. Since 1946, the Administrative Procedure Act has been the 
guarantor of minimum legal rights of public participation in federal 
agency rulemakings. Under one of its provisions, however, rule- 
makings relating to "agency management or personnel or to public 
property, loans, grants, benefits and contracts" have been exempted 
from such participation requirements. 

The Commission finds this exclusion detrimental to full par- 
ticipation of state and local governments in federal grant and grant- 
related rulemakings and to insuring the minimal legal rights of the 
state and local governments in such proceedings. Therefore, 

The Commission recommends that Congress amend pro- 
vision 5 U.S.C. 553 (a)@) of the Administrative Procedure Act to 
eliminate its exemption of grants, loans, benefits and contracts 
from Notice and Comment rulemaking requirements.' 

ENSURING CONSIDERATION OF INTERGOVERNMENTAL EFFECTS 
I N  AGENCY REGULATORY IMPACT ANALYSIS AND 

REGULATORY REV1 EW 

3. Federal intergovernmental regulations often are enacted 
without an adequate assessment of the potential costs that they 
impose on state and local governments and on the private sector. In 
1980, the Commission recommended that Congress enact legislation 
requiring each federal department and agency, including each of the 
independent agencies, to prepare and make public a detailed analy- 

'The term "benefit as used in this recommendation refers to payments made to an 
individual. The Administrative Conference of the United States has found that the 
exemption from APA participation requirements has included not only rulemaking 
concerning benefits and benefit programs, but rulemaking in all matters related 
thereto. Thus, such an exclusion has been deemed to cover many programs admin- 
istered by the states including AFDC, Medicaid, and unemployment insurance as well 
as such nationally administered ones as old age, survivors, and disability insurance. 47 



sis of the projected economic and noneconomic intergovernmental 
effects likely to result from any proposed major new rule.2 

Since 1974, every President has required that agencies under- 
take some form of cost-benefit analysis of major proposed rules. The 
comprehensive regulatory review program initiated by President 
Reagan through Executive Order 12291 provides for a regulatory 
analysis of all "major" rules as well as a less rigorous review of the 
probable impacts on nonmajor rules. The President's Task Force on 
Regulatory Relief also is undertaking a review of selected existing 
rules. 

3(a). Consideration of Intergovernmental Effects 

The Commission finds, however, that the implementation of 
executive branch regulatory review and analysis programs over the 
past three administrations has insufficiently recognized and con- 
sidered the intergovernmental effects of regulations. The Commis- 
sion also believes that, while the most recent Executive Order 
requiring agency analysis of proposed rules identifies inter- 
governmental costs as relevant for calculating expected costs, agen- 
cies have not been expressly required to include such costs in their 
analyses of major rules. 

The Commission finds that the benefits of regulatory programs 
often accrue to individual citizens or groups of citizens while many 
of their costs are borne by subnational governments and that these 
intergovernmental costs are not now fully considered in regulatory 
review. Hence, 

The Commission reaffirms its 1980 recommendation to the 
President that all federal agencies conduct regulatory analyses of 
proposed major rules and further recommends that agencies be 
required to incorporate into such analyses a full consideration of 
the intergovernmental effects-economic and noneconomic-of 
proposed regulations. 

3(b). Redefining Major Rules 
Moreover, the Commission also believes, as public interest 

group studies have indicated, that agencies tend to underestimate 
the total impact of proposed rules and that many regulations pres- 
ently defined as "nonmajor" by agencies in fact impose significant 
financial and nonfinancial costs on state and local government. To 
help restore balance to the system, federal regulations requiring 

ZThe Advisory Commission on Intergovernmental Relations, Agenda for American 
Federalism: Restoring Confidence and Competence, A-86 (Washington, DC: US. 
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significant changes in how state and local governments operate 
should be categorized as major and be subject to cost-benefit analy- 
ses. Therefore, 

The Commission recommends that the President by executive 
order expand the current definition of major rules to include 
regulations requiring state and local governments to make signifi- 
cant changes in their laws, regulations, ordinances, organization 
and fiscal affairs. The Commission further recommends that when 
state and local governments determine in the 60-day comment 
period that a proposed rule or regulation requires such changes, 
the federal agency should be required to designate the rule as 
major or to issue a statement indicating that no such changes are 
required, thereby establishing a judicially reviewable basis for its 
finding and enabling state and local governments to bring a court 
challenge to an agency's refusal to designate the rule as major. 

3(c). Review of Non-Major Rules 

Although the Commission believes that regulatory analyses can 
be an important tool for reducing the overall burden of inter- 
governmental regulation, administrative costs and practical con- 
siderations suggest that such analyses be conducted solely for major 
federal regulations. The Commission also believes, however, that 
non-major regulations represent a significant proportion of the total 
regulatory burden imposed on state and local governments. There- 
fore, 

The Commission recommends that the President direct that in 
any review program or as part of the regulatory criteria estab- 
lished under such a program, full consideration be given to the 
intergovernmental effects-economic and noneconomic-that 
will be generated by any proposed rule. 

AN OMNIBUS APPROACH TO 
STATE AND LOCAL GOVERNMENT CERTIFICATION IN 

MEETING FEDERAL RULES AND REGULATIONS 

4. The Commission finds that there is a great need to make 
compliance with federal regulations easier and less costly, and to 
reduce duplication of state and local regulations. Increasingly, states 
have developed programs and regulatory mechanisms for them- 
selves and their local governments that respond to many of the same 
problems and concerns addressed by federal requirements. Certifi- 
cation of appropriate state and local compliance mechanisms in 
place of federal ones can help ease compliance burdens, duplication 49 



of effort, and displacement of state and local policymaking pre- 
rogatives. Therefore, 

The Commission recommends that certification of state and 
local regulations, procedures, recordkeeping, and reporting re- 
quirements be used increasingly by the federal government to 
avoid duplication by equivalent federal requirements. 

To encourage greater use of such certification, the Commis- 
sion recommends that Congress and the President enact legis- 
lation encouraging the heads of all federal agencies regulating 
state and local governments to consider accepting the substitution 
of state and local regulations, procedures, recordkeeping, and 
reporting requirements in lieu of federal ones upon certification 
by the appropriate official or officials that applicable federal re- 
quirements will be met. Such self-certification shall no longer be 
accepted upon a finding be the head of the federal agency that the 
recipient government fails to comply with applicable federal laws 
and regulations adopted thereunder. 

TOWARD GREATER FLEXIBILITY: 
THE USE OF ALTERNATIVE MEANS IN 

REGULATING STATE AND LOCAL GOVERNMENTS 
5. The Commission concludes that, when the federal govern- 

ment regulates state and local governments, unnecessary burdens 
have arisen from an over reliance upon traditional, rigid, and in- 
creasingly intrusive means of regulation. The Commission finds that 
a range of alternative means of regulation exists that provides oppor- 
tunities to increase flexibility and reduce the burdens of inter- 
governmental regulation. Indeed, some of those alternative means 
may enhance the achievement of national goals while reducing di- 
rect involvement by the federal government. Therefore, 

The Commission recommends that the President, executive 
agencies, and independent regulatory commissions fully consider 
alternative means of regulation when making rules to implement 
legislation calling for federal regulation of state and local gov- 
ernments and that they seek to provide maximum flexibility to 
state and local governments consistent with national objectives 
and provisions of federal law. In cases where prescriptive federal 
law prohibits the flexible use of alternative means for achieving 
regulatory objectives, the Commission recommends that the Pres- 
ident and Congress consider amending such legislation to allow 
the use of alternatives. Among the alternative' regulatory means 
considered should be performance standards, special provisions 
for small governments, marketable rights, economic incentives, 

50 and compliance reforms. 
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