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During the past two years, one of the most
thoroughly studied and discussed issues on state
legislative agendas has been the liability insurance
crisis. While most observers agree that the crisis
has eased considerably, debate about the reasons
for the improvement and the search for remedies
continue.

Once primarily a concern of higher risk busi-
nesses and occupations in the private sector, the
availability and affordability of liability insurance
now is a major issue for the public sector as well.
Many insurers consider coverage for governments
a riskier enterprise than for private clients, in part
because governments—and government officials

' —today are more vulnerable to lawsuits. In fact, ac-
cording to the Insurance Information Institute, lo-
cal government liability insurance is among the

Preface

most difficult types of coverage to obtain today.

In April 1986, the Advisory Commission on In-
tergovernmental Relations sponsored a panel ses-
sion on tort reform and the liability insurance crisis
as part of its annual conference of state advisory
commissions on intergovernmental relations. The
conference brought together nearly 40 representa-
tives of these counterpart organizations and other
federal, state and local agencies and associations to
discuss the nature of the crisis and to exchange in-
formation about how to remedy the situation.

This staff information report presents the re-
sults of the panel presentations and discussions,
and was prepared by Jane F. Roberts of the ACIR
staff. Significantly, this document represents the
first joint publication activity of the national ACIR
and the state counterpart agencies.

. John Shannon
Executive Director

- iii -






Contents

lntmduction PO 0P S 00000 2SO0 OBEPEDEOPOOEEPOOOOOEOPDREDOOEOPSNNOOONSBEONOEORESONSETS

TheFactors 0 80 00050000080 E OO0 ORONBECOLERIRNIINORIPCEONCESLBOEIONOSEOIPOOBIPOEEOEPOEDBSOIOSEDSIDIYS
Themsponses 00 0 00 0P G0 GO PPPROCOCOEDOOOORNON RO RN OO OO ONOOEBSIOINOSESIOEBOOEOOIPIOSIOEBITSBREES

ThePuel.....'..‘l.Q...O.............................l.....l...‘....l..

“epmeli'ts GO P OB O OISO DO OLRCOENOOCON NI BEOP ORGP OOOISEONEOSPLOITIRNRLNORNOEON PSS

Michael Bird, National Conference of State Legislatures seceseeecscscecsccscosscccss
NolanJones, NationalGOvemors’Asso‘:iation £ 0000000000060 000000¢00¢68 06060806000 00S
DonJom, Nationa]Weofciﬁes...l.l.‘.ll..l..l‘..QO....O......C.....‘..
Lois Pohl, Missouri Commission on Local Government Cooperation ¢ ceoeeeessscsosces
David Mattek, New Jersey Commission on County and Municipal Government s ceceecees

The DisCussSants ...cccocecesosssccscsssssscscscsssssssssossnssasssrscscosesns
The DisCusBsion .cccocececocscserscccscsscsscsssesssssssscossesscscscsssessnssnscs
Appendix A Suggested State Legislation for Insurance Pools ..ccceeeveccccccccee
Appendix B State ACIR Conference Attendees, April 1986, Washington, DC .......

1 i
i

Dhoan & DOM

16
17
21
81






Escalating premiums, policy cancellations,
lower limits of coverage, higher deductibles, and a
decrease in availability of insurance have produced
a “liability crisis” that hit states and localities par-
ticularly hard during the past two years, In fact,
many local governments throughout the country
have been forced to operate without liability insur-
ance because they could not afford coverage, while
other localities have closed facilities and curtailed
programs and services to reduce their risks.

Last year, for example, it was estimated that
two-thirds of the local governments in California
operated without liability coverage. One Ohio town

- went to court when it was confronted with a 2,000%

premium increase and settled out of court for a
more reasonable policy. The officials of a small
Delaware town resigned en masse for fear of being
sued because of an action they might take as mem-
bers of the town council. County officials in Wiscon-
sin took police cars off the road because they could
not afford insurence. A Texas town council was

-~ forced to double property taxes in order to pay a li-
ability judgment. At least a half-dozen states had

their liability policies canceled.

The Factors

A number of factors have combined to produce
the latest liability crisis. In the legal arena, the na-
ture and extent of government liability have grown
considerably over the past 20 years as the doctrine
of sovereign immunity has been eroded by legisla-
tive actions and judicial decisions. This erosion of
protection from lawsuits has occurred as govern-
ment services and programs have expanded in many
areas. The number of claims against governments
and governmental officials has grown, and the in-
creasing size of the awards in these cases has helped
to reinforce what some have described as the “sue
syndrome” or “litigious society.”

Local governments have been especially hard
hit because they are viewed as having both “deep
pockets”—substantial resources and the ability to

Introduction

pay—and “long tails"—involvement in activities
where liability is hard to predict and may resultina
legal action long after an event has occurred. Local
government vulnerability to lawsuits is furthered by
the concept of “joint and several liability” that en-
ables a plaintiff to recover the full amount of dam-
ages from one defendant when other defendants are
unable to pay. This combination of factors in the
civil justice (tort) system has helped to increase the
demand for government liability coverage, yet at
the same time, to reinforce the view that govern-
ments are not good risks. ‘

In the insurance arena, the increasing demand
for coverage has coincided with a major downturn in
the economic health of an industry prone to cyclical
changes. Companies experienced major losses in
1965 and 1975. However, the most recent decline,
beginning in 1984, is significant because of its size
and duration. Insurance companies have reported
that 1984 and 1985 were the worst loss years ever
for the industry, about $9 billion. The effects of this -
loss cycle have been immediately felt in two areas:a
reduction in availability and sharp increases in pre- -
mium prices. :

The reasons for the severity of the most recent
downturn are varied and the topic of considerable
debate. Insurers maintain that losses in interest in-
come, larger settlements, increasing numbers of
claims, and tort law have exacerbated their finan-
cial problems. Critics, however, maintain that the
industry’s precarious position is due to its own mis-
management and the high level of competition in
the 1970s when interest rates were high and insur-
ance companies engaged in price wars to attract
new businesses and investment dollars, Critics also
challenge the contention that the number and size
of claims and settlements have risen as substan-
tially as insurers maintain they have.

The difficulty in finding information about in-
surance company operations is one of the key prob-
lems in assessing the liability insurance crisis. Regu-
lations and reporting requirements vary consider-

-1-



ably from state to state, and the public (and
policymakers) currently must rely on the insurance
industry itself for information.

The Responses

There are at least eight reforms of the tort sys-
tem which are considered priority issues:

® cap on noneconomic damages for pain, suf-
fering and mental anguish;
® a limit on punitive damages awarded to pun-
ish gross negligence or fraud and to deter fu-
ture occurrences;
® installment payments of claims;
® abolition of the collateral source rule;
® substantial modification of the joint and sev-
eral liability doctrine;
® modification of the contingency fee system
for attorneys;
® imposition of stiff penalties for frivolous law-
suits;
® restoration of a restricted form of sovereign
immunity.
On the insurance side of the equation, other
regulatory and legislative remedies have been sug-
gested:

® strengthened state regulation of the insur-
ance industry;

® structured insurance premiums based on
past experiences;

® separate risk classifications for local govern-
ments;

® a prohibition on mid-term policy cancella-
tions; and

® the development of pools and other alterna-

' tives to the commercial insurance market.

According to the National Conference of State
Legislatures (NCSL), during the past two years
every state legislature has considered proposals to
deal with the liability crisis. Over 40 states have en-
acted some form of tort reform or insurance legisla-
tion. For the longer term, nearly half the states have
established study committees to review a wide
range of civil justice and insurance regulation is-
sues. Of special interest to local governments, a
dozen states have altered their joint and several li-
ability doctrines, while others have modified sover-
eign immunity provisions; and a number of states
have established insurance pools, authorized risk
management programs, or enacted provisions for
self-insurance arrangements. At least two states—
Michigan and Washington—have made comprehen-
sive, across-the-board revisions of their tort sys-
tems.

At the federal level, the Reagan Administra-
tion’s Tort Policy Working Group proposed that

major changes to the federal tort system be enacted,
including caps on damages for pain and suffering
and on punitive awards, limits on attorneys’ fees, re-
strictions on joint and several liability, and struc-
tured awards (installment payments of claims). Al-
though a number of legislative proposals were intro-
duced in the Congress and well over 60 hearings.
were held, only one insurance-related bill was en-
acted: the Risk Retention Amendments of 1986. The
measure allows entities (including governments)
which face similar risks to form self-insurance
groups, within certain limits, to provide liability
coverage. The act limits state regulation of these
self-insurance (risk retention) groups and permits
them to operate on an interstate basis. It is still un-
clear, however, whether the act will facilitate local
government self-insurance activities in light of a
number of restrictions and ambiguities that are in
the law. For example, a risk retention group must be
chartered or licensed as an insurance company in at
least one state, and only can provide liability insur-
ance. Local government pools are not chartered or
licensed insurance companies, and generally offer
other types of insurance (i.e., workers compensa-
tion, health) to their members.

The need for further federal action which would -
set national standards or preempt state insurance
laws and regulations remains one of the more con-
troversial intergovernmental issues in the liability
crisis debate.

The Panel

In light of the involvement of a number of the
state advisory commissions on intergovernmental
relations (ACIR) in formulating solutions in their -

own jurisdictions, a panel session was included as

part of the fourth national conference of the state .
ACIR counterpart agencies in the spring of 1986.
Nearly 40 attendees, representing 14 state ACIRs
and several federal and state agencies and public in-
terest groups, participated in the discussion. The
text of the panelists’ remarks and highlights of the
ensuing discussion follow in this report.

The five panelists each addressed a specific is-
sue area in the presentations:

® Michael Bird, of the National Conference of
State Legislatures, discussed state actions to
regulate the insurance industry, to reform
the civil justice system, and to develop non-
traditional alternatives for liability coverage.

® Nolan Jones, of the National Governors’ As-
sociation, focused on the federal role, with
specific attention directed to the question of
federal intervention and preemption of state
laws.
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o Don Jones, of the National League of Cities,
provided a national view of the impact of the
liability crisis on local governments, and sug-
gested that remedial actions were needed at
both the federal and state levels.

e Lois Pohl, of the Missouri Commission on
Local Government Cooperation, described
her state’s efforts to provide an insurance op-
tion for local government units faced with es-
calating premiums or policy cancellation.

o David Mattek, of the New Jersey Commis-
sion on County and Municipal Government,
reviewed the findings and recommendations
of his commission’s major study of the tort
system.

Neither the panelists nor the other participants
could agree on a single strategy to resolve the cur-
rent liability insurance problem.

Questions remain about the need for federal in-
tervention or preemption of state laws, tighter state
regulation of the insurance industry, and a better
balance between the protections provided by sover-.
eign immunity and the preservation of an individu-
al's ability to seek redress from negligent and
fraudulent actions. Nevertheless, a consensus did
emerge about the severity of the situation. The li-
ability crisis is not just an “insurance problem” but
rather a public policy issue with important fiscal
and federalism implications.

ol
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Thank you very much for giving me the oppor-
tunity to speak on what continues to be a growing
and more complicated problem for virtually every
state: the availability and affordability of liability
insurance. I think you are all aware of what the cur-
rent crisis is: larger portions of public and private
sector budgets are being directed toward the pur-
chase of insurance. There is an additional crisis
among the public interest groups as they pursue
very different courses in seeking solutions to this
whole situation. So it makes it more difficult for pol-
icy makers to try and weed out various approaches
that have been proposed because different constitu-
encies have very different perspectives on how to
provide a remedy.

The National Conference of State Legislatures
has published a variety of reports which not only
spell out the issues but also explain some of the solu-
tions that are being attempted. Each year as the leg-
islatures adjourn, we summarize the kinds of ac-

- . tions that have been adopted, and also try to spell

out those issues that were not resolved. I think it is
safe to say that the issue is not going to go awayina
short period of time. It is at the top of virtually every
state legislative agenda, and it is going to remain
there during the interim. Unless there is a dramatic
turnaround in terms of the availability of insurance,
exposure to liability will continue to be a major is-
sue.

The remedies that are being applied generally
fall into four categories, and I am sure you are all
aware of the fact that each state is addressing the
problems differently.

First, market system plans have been estab-
lished in some states. Montana and North Carolina,
in special sessions, authorized their state insurance
commissioners to set up joint underwriting associa-
tions which essentially compel insurers to provide a
line of coverage. There are a number of states that
have taken the initiative to require the disclosure of
an upcoming nonrenewal or cancellation of a policy.

Michael Bird
National Conference
of State Legislatures

The second area deals with the price of the
product. I don't think that you will see that any leg-
islature is very satisfied right now that it was able,
in any way, to actually reduce premiums for anyone.
There may have been mechanisms put in place to
get a little bit of a break, but generally speaking,
premiums have gone up. In various sectors, they
have gone up exorbitantly, and I don't see anything
on the near horizon (the next year or two) that is go-
ing to change that situation. Of particular concern
are ways to temper some of the large peaks and val-
leys in the cyclical nature of the insurance industry.

Some states are demanding that more informa-
tion, whether it be retrospective or prospective, be
given to their insurance departments in terms of the
coverage being provided in one state as opposed to
another; and whether or not any of those mecha-
nisms are going to change the cost of coverage. Ulti-
mately, there may be some effect on how the cycle
can be tempered, but I believe it is a very ill-defined .
art at this point, and I don't think anyone has anan-
swer or could say for sure what will change the pricé
of insurance coverage. :

A third issue is in the area of tort reform. Virtu.
ally every state legislature has addressed the issue
of whether or not it should modify joint and several
liability; whether or not it should cap damages and
awards; whether it should schedule or not schedule
attorneys’ contingency fees; whether or not it
should limit liability or make local governments or
nonprofit groups immune from various kinds of li-
abilities.

One thing that really stands out is that most
states that have acted so far usually have tried to ad-
dress the problem that local governments are hav-
ing, either by limiting their liability or making them
immune from various kinds of suits, but in some
cases helping them to self-insure.

There are a number of states that do not allow
any kind of pooling mechanism or joint purchasing
mechanism to be put in place. However, that seems



to be changing somewhat. And this is the fourth al-
ternative that is being looked at with greater and
greater interest: nontraditional mechanisms which
can be used to enhance the availability of insurance.
Should self-insurance pools be created? Should risk
retention groups be established?

I think that state policymakers, and legislators
in particular, are very keenly aware of the problems
that are out there. At the same time, I think theyare
concerned by the fact that this is a very complicated
issue with international repercussions. The reinsur-
ance lobby is very influential, and many of the rein-
surance companies are global firms.

I also would like to briefly discuss what is going
on at the federal level to address the liability crisis.
You can just about pick any day of the week and go
to a congressional hearing on the liability insurance
problem. Virtually every committee has found a way
to obtain jurisdiction over the liability issue. But the
Congress is dealing with an issue that they rarely
deal with, except in very, very limited areas such as
Superfund, the crop insurance program, and crime
insurance. Liability is something that the Congress
essentially stepped away from when the McCarran-
Ferguson Act was adopted and left the regulation of
the insurance industry to the states.

1 don’t think anybody initially was prepared to
revisit McCarran-Ferguson again, although that
now is a possibility. There is legislation that has
been introduced by Congressman Boehlert of New
York, and I think Senator Simon of Illinois is get-
ting ready to drop a bill in the hopper. I wouldn’t be
surprised if Congressman Rodino from New Jersey
also has a proposal, and that McCarran-Ferguson
may be brought out, dusted off, and amended to
some extent.

There have been calls for federal reinsurance,
federal back-up insurance, and federal standards
for the state regulators. All of these options are in
the discussion stage, but I think the Congress really
feels as if it doesn't have enough information as yet
to deal with all the issues. There also seems to bea
sense of “wait and see” what the states will do on
their own without federal intervention. However, I
think that attitude will change if states do not move
to improve their regulation of the insurance indus-
try and extract information from it, and if lines of
insurance coverage no longer are available to major
portions of the public and private sectors.

That is a real thumbnail summary of what is oc-
curring from our perspective. I would be more than
glad to answer any questions.



The National Governors’ Association (NGA)
has a liability insurance task force of governors
headed by Governor Edward DiPrete of Rhode Is-
land and consisting of Governors Thomas Kean of
New Jersey, John Sununu of New Hampshire, John
Ashcroft of Missouri, James Thompson of Illinois,
Michael Dukakis of Massachusetts, Richard Bryan
of Nevada, Mario Cuomo of New York, Richard
Celeste of Ohio, and Gerald Baliles of Virginia, who
have proposed a series of recommendations for the
governors’ consideration.

A major concern discussed in the task force re-
- port is the question of federalism. Essentially the
' governors suggest that in the areas of liability insur-

ance and tort reform, highly compelling reasons are
necessary to justify federal action or intervention.
This position also applies to the area of product li-
ability. The controversy over federal product liabil-
ity law has reached a new peak, with a number of
bills calling for a stronger federal role.
. Supporters of these proposals argue vigorously
- that differences in state law governing product li-
ability prevent manufacturers engaged in interstate
commerce from operating predictably or knowing
their responsibilities and obligations, leading to
skyrocketing insurance and legal costs and negative
impacts on product development. Opponents
charge equally forcefully that proposed federal stat-
utes would drastically curtail the ability of consum-
ers to win compensation for product-related inju-
ries, thus diluting the deterrent of current law and
weakening manufacturers’ incentives to design for
safety and safer products.

Supporters of federal legislation also have con-
tinuously failed to demonstrate empirically the
need for such legislation. They point out that busi-
ness cannot exist with strong laws in one state and
weak laws in another state, and no uniform guiding
principles for the manufacture of products. They
also contend this nonuniformity contributes to the
high insurance rates. Yet, the industry, asked by
NGA and others to present empirical evidence that

Nolan Jones
National Governors’ Association

insurance rates on products are a direct function of
differentials in state tort laws, has been unable to do
so. Supporters are left defending the idea of uni-
formity in product liability law or for tort reforms at
the federal level just for its own sake. Meanwhile,
they ignore the federalism question.

Even if variations in product liability laws be-
tween states were found to be responsible for some
uncertainties in the marketplace for insurance,
would federal legislation—no matter what the stan-
dards—produce the desired stability? There is some
reason to think that this would not be s0. In fact, itis
perfectly possible that federal legislation would cre-
ate even greater uncertainty and inconsistency, and
more so than the laws that exist in the different
states,

Each state, for example, would construe the law
according to its own principles, resulting in poten-
tially wide variations. There would almost certainly
be a large amount of litigation. Many observers be-
lieve that the Supreme Court of the United States :
would intervene and be extremely likely to establish -
the desired uniformity by granting certiorari in :
these cases.

The Congress also would be almost certain to
enact more legislation to clear up the confusion,
which would lead to even more federal control of
tort law. Many would argue that jurisdiction in
these cases should be given to federal courts in or-
der to try to have uniformity. This was, in fact, the
thrust of the testimony by the state chiefjustices be-
fore the Senate Commerce Committee.

Nobody would deny the tremendous complexity
of product liability law or that standards do vary be-
tween states, but these facts alone do not create a
convincing case for federal preemption of state ac-
tivity in this area. The development of tort law dur-
ing the last 200 years reflects the slow evolution
that can best be achieved through court-created
case law. Product liability has developed through a
cautious and deliberative process, reflecting the



gradual adaptation of the law to changing concepts
of justice and social responsibility.

In an extremely complex and controversial area
of the law, the diversity represented by product li-
ability doctrines developed in state jurisdictions can
be considered a strength rather than a weakness.
Today, a variety of doctrinal approaches are in use
around the country. In product liability, as in other
areas, the states are truly serving as laboratories of
democracy, to use Justice Frankfurter's phrase,
testing and refining concepts.

Given the President’s commitment to federal-
ism and his repeatedly expressed desire to reduce
the burden of federal regulation and eliminate fed-
eral interference in issues of state sovereignty, it is
hard to under stand why the Administration has
proposed that federal legislation is needed in this

area. A federal law with no federal question of juris-
diction, a law which must be enforced by state
courts, is plainly and simply inconsistent with
sound principles of federalism.

The development of tort law through the com-
mon law system at the state level has served our
country well. The present insurance crisis should
not be used as an excuse to destroy this principle
whereby states have always been able to address the
grievances of their citizens and to right wrongs that
have happened to their citizens.

Federal uniformity, however attractive concep-
tually, is not necessarily consistent with this goal
and should never be allowed to become the guiding
principle behind tort reform. States are meeting
their problems head on. Let us give their solutions a
chance to work. Thank you.
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Let me comment, from a national perspective,
on how municipal governments are approaching the
liability insurance problem. At first, people began to
wonder if the situation was worse in some states
than in others, but I think that it is now well docu-
mented that we have a nationwide problem. Unfor-
tunately, I think we have more anecdotes than good
information on what has been occurring. Studies
have been done by the Public Risk Insurance Man-
agement Association documenting premium in
creases that municipalities have experienced in re-
newing their liability insurance. Other studies show
- that local governments are being sued more often

- now than in the past, that the judgments are larger,
and that legal defense costs are higher.

Our (the cities) view on how we got to where we
are is not shared by everyone. And when you start
looking to assign the blame, we think there’s plenty
to go around. Clearly, the insurance industry has
done some things in the past which have com-
pounded the problem. They bave engaged in price

" wars and underpriced their products. Then, sud-

denly, they changed direction as interest rates have
gone down.

We do not take the position that the insurance
industry is blameless, but we would likewise not
take the position that it is an insurance industry cri-
sis or insurance problem. In our view, it’s a good
deal broader than that. Our view is that state legis-
latures and state and federal courts can also readily
share in the blame, as really can local governments
themselves.

The notion of sovereignty was with us in most
states until a relatively recent time—15-20 years
ago. That is when we started chipping away at the
notion of sovereignty, and the trend has been un-
mistakably in the direction of making local govern-
ments, and government generally, liable for their
actions. Courts have thrown out state laws, and
have made various interpretations which have com-
pounded the situation. And certainly, we can tracea
number of major federal court decisions which have

Don Jones
National League of Cities

greatly expanded the liability of state and local gov-
ernments. You can’t really blame those actions on
the insurance industry. Those are developments for
which the court system and the state and federal
legislative bodies should receive full credit.

Ithink that those of us at the local level can’t re-
ally escape completely the notion that we have some
responsibility in the compounding of this situation
as well. As much as it pains me, this is a criticism of
my employer—the cities of this country.

I think our whole concept of managing and
funding risk has developed only fairly recently. A
few years back, nobody talked much about risk
management. Cities had insurance buyers on the
payroll, but not risk managers. Risk management
really started in the private sector, and gradually
has become a very fashionable item to talk about in
the public sector. The growth of the risk manage-
ment profession in state and local government has
been one of the remarkable stories accompanying
the liability insurance question.

I also think that in the recent past it was rela- -
tively easy for local governments to insure their
risk. Insurance was cheap: don't worry too much, -
just buy insurance. Certainly, the present crisis has
brought us up short and has forced us to take a
much harder look at how we manage risk. I think
we're doing a better job, and that may be one of the
positive byproducts of this whole issue.

Well, so much for the way we assign blame.
There’s plenty to go around, and we're not too anx-
ious to try to make it the fault of any single partici-
pant.

Now, what do we do about it?

As far as the insurance industry itself is con-
cerned, I suspect that there will be, to a certain ex-
tent, a self-correcting phase. The insurance indus-
try, as I think most of you know, has always gone
through various cycles in which they underpriced
and then experienced difficulties and shortages.
Perhaps this is a worse cycle than in the past, but it’s
certainly not the first time we have gone through



this type of experience. I suspect that the time will
come when capacity will increase, and will once
again make insuring local governments more at-
tractive. As far as what happens at the state level, of
course, the state legislatures have a heavy responsi-
bility in setting the ground rules for the liability of
local governments under state law. Some element of
the liability issue has been discussed in most states
this year: joint and several liability, attorneys’ fee
caps, structured settlements, collateral source
rules, and all of those other buzz words the lawyers
like to use.

Yet, from an intergovernmental perspective,
the problem is that despite what is being done at the
state level, unless something is done at the federal
level we're going to continue to have a very serious
liability problem for local governments. Sly attor-
neys are quite creative in figuring out how to end-
run state caps and various other restrictions in state
laws by bringing actions under federal law.

Action at the state level must be accompanied
by action at the federal level if we're to somehow get
a handle on the situation.

Liability for local governments at the federal
level comes in a number of areas, and is perhaps
most readily seen where federal laws have imposed

. extensive local liability pressures.

Cities also have a certain amount of liability un-
der federal antitrust laws, although the recent ac-
tion of the Congress in eliminating monetary dam-
ages has eased that greatly. Trial attorneys, how-
‘ever, have become creative in the antitrust area by
employing the Federal Racketeering Act because
that law still provides treble money damages. As a

"+ result, we're already seeing some attorneys taking

cities to court for violation of the Racketeering Act
for the sorts of issues that a couple of years ago
would have been brought under antitrust law.

Finally, there is what many consider the grand
champion of our federal exposure: Section 1983 of
the Civil Rights Act of 1871. Without some atten-
tion to the extent of liability exposure derived from
that section it is awfully difficult for cities to believe
that they will become attractive to the insurance in-
dustry again because civil rights liability knows no
bounds. Cities will not be able to manage their own
risk effectively without some better definition of the
extent of liability under that statute.

It's a very difficult and extensive piece of legis-
lation to deal with, as I'm sure you all know. The ba-
sic protections under the Civil Rights Act are some-
thing which I don’t think anyone here would want to
quarrel with, and yet it is being used—and cities
would say abused—by creative attorneys who want

to end-run state tort liability laws and get into fed-
eral court. For example, we're seeing it used for zon-
ing cases. And another case just came to my atten-
tion the other day: a jogger in Palm Beach, Florida,
who sued the city for a violation of his civil rights be-
cause the city required he wear a shirt while he was
jogging on downtown streets. Examples like this
have led the National League of Cities to a policy po-
sition in support of legislative help to keep tradi-
tional tort claims and actions out of federal court
under the Civil Rights Act, and to once again use
that Act for the purpose for which it was designed.

We also support an amendment to the Risk Re-
tention Act to permit insurance pooling by local gov-
ernments across state lines. And, we have been
watching closely the discussions of President
Reagan's tort policy working group. One option may
be a “Federal Tort Claims Act” proposal, but that
really does not help local government. It may be
that a federal tort act will serve as a useful kind of
model or standard by which state actions can be
amended, but unless the state legislatures take
similar actions, there is really no help there forlocal
government,

We also are working closely with the municipal |
self-insurance pooling programs and strongly sup-
port those activities as an alternative to using con-
ventional insurance to insure against risk. It is our
view that, out of this whole crisis, governments may
well find that they are less dependent on the tradi-
tional insurance industry by using some of those
other mechanisms, and therefore may be less sub-
ject to future cycle changes in the insurance indus-
try. To that extent, there would be a stabilization -
that would serve local governments well, .

The National League of Cities also has estab- :
lished what we call a “pool of pools” through a na- -
tional program that will help reinsure the State Mu-
nicipal League pools. The 23 states that are involved
in the state pooling programs now represent only a
portion of the intergovernmental pooling activity
going on around the country. There also are about
170 other pools that can be identified, half of them
in California, where there has been a tendency to
use small regional pools for cities and schools.
There also are statewide county pools.

In conclusion, what started out as seemingly
only “an insurance problem” really is a much
broader issue that ought not to be driven just by our.
interest in what happens in the insurance industry,
but by support for tort reform, better risk manage-
ment programs, and a recognition of the in-
tergovernmental ramifications of proposed federal
actions. Thank you very much.



Missouri has the same insurance problems that
everyone else has, and we agree it is not an insur-
ance problem; it is a public policy problem. A prod-
uct liability measure was tabled this year (1986), but
we did pass a malpractice insurance bill.

Missouri also allows for pooling, and there are
now five insurance pools in operation. However,
there have been some problems with the pools. One
is that you siill are dealing with the insurance com-
pany. A second problem is eligibility: which cities or
counties are eligible to join in these pools?

In response to these problems, the Commission
on Local Government Cooperation began lookingat
ways these eligibility and related issues could be re-
solved. At the same time, school district officials
were discussing the possibility of establishing an in-
surance pool with our state’s risk manager, It was
clear there was a mutual interest, and through a
combined effort of the Commission, the local gov-
ernment associations, and the school district repre-
- sentatives we drafted a legislative proposal that

- covered everyone. .

Basically, the legislation is designed to provide
comprehensive liability protection for all member
public entities. All liabilities to which a state politi-
cal subdivision, its officials and employees are ex-
posed, whether in state court or federal court, will
be covered. The State Office of Administration will
administer the fund and will provide all claims and
legal loss control services to participating entities.
These services will be provided on a contractual ba-
sis. A board of trustees will be responsible for the
proper operation of the fund, including all decisions
relating to payments from the fund, and will have
exclusive jurisdiction and control over the fund.

The board of trustees will consist of the state
Treasurer, the Attorney General, the Commis-
sioner of Administration, and four members from
participating public entities who will be appointed
by the Governor with the advice and consent of the
Senate.

Lois Pohl
Missouri Commission on )
Local Government Cooperation

In setting the premium or contribution for each
participating public entity, the board will consider
and adjust for risk management and loss control
programs by the entity, the entity’s loss experience,
and the amount each would pay for a commercial li-
ability insurance coverage as calculated in accor-
dance with accepted rating procedures.

The funds and property of the fund will be kept
safely invested in order to earn a reasonable return.
The fund and its investments will be regularly
audited by the State Auditor.

The fund will provide a maximum of $800,000
for the payment and settlement of claims arising
out of a single occurrence. Liabilities exceeding
$800,000 may be protected by the purchase of com-
mercial insurance. It is intended that for the invest-
ment of a reasonable contribution and support of
the fund, public entities in Missouri will have com-
prehensive protection.

This fund will make Missouri unique at a time
when such commercial insurance protection is -
either unavailable or unaffordable. All the public
entities in the state are being surveyed to get an idea
of their premium costs versus their claims and judg-
ments. Five hundred and seventy-six entities have
reported so far. In 1988, total liability premiums of
those 576 entities was $1,589,000. The total liability
claims judgments was $769,000. In 1985, the liabil-
ity payments jumped to $9,704,000.

Missouri is & very conservative state, and I
think we have been hit hard because our premiums
are based on a national rate rather than a state rate.

Also, an interesting question in this situation
was that no one responding knew exactly what their
insurance coverage was. So those that had private
insurance did not really know what insurance they
had. It's amazing. They just knew they paid
$500,000 a year.

Only six cities out of the 576 said they would not
want to join the fund. The counties association, the
municipal leagues, the public school districts, the



fire protection districts, and our Commission on  next few days, and we are really excited about it.*
Local Government Cooperation all are actively sup-
porting this legislation. We expect passage in the  *Signed into law on June 20, 1986.




I agree that the questions we are looking at to-
day are a public policy problem rather than an in-
surance problem. What I would like to do is describe
the conclusions and recommendations that my
Commission reached in the stutly of tort reform and
liability insurance.

In December 1985, the Commission decided to
try a different approach to a major research project:
complete the study recommendations in a short pe-
riod of time, wkile there was a hot debate going on
among all concerned parties. This approach was a
significant change for our commission.

: Thirty days later, we had two insurance consult-

"ants and an attorney under a six-week contract,
with deliverables due by March 15, 1986. A 200-
page report and recommendations was finalized by
April 1, and has been approved by the Commission.

The basic decision we made early in the process
was to concentrate on local government insurance
and liability problems, and not include state govern-
ment, any kind of product liability, or any other

- . kind of insurance or liability question. We worked

with our league of municipalities and counties asso-
ciation to send out a survey to all of their members.
We evaluated the results, and they were similar to
those discussed by the earlier speakers. Some juris-
dictions have experienced 50% increases in insur-
ance costs, and others have gone up 2000% in one
year for identical coverage. A number of New Jersey
local governments’ coverage had been eliminated.
They can't get any. These are really shocking fig-
ures. We have all heard about these horror stories
already, and I suppose it should not be a surprise.
Another thing we discussed is that only a small
number of suits, court settlements, or judgments
seem to be having a major impact on this situation.
Although we have statistics indicating that only a
small number of cases push dollar costs up, there
also is a feeling among virtually all members of our
commission that local government is perceived as
an “easy mark” by people who may want to be in-
volved in suits. That is a question that we want to

David Mattek
New Jersey Commission on
County and Municipal Government

deal with separately and in conjunction with our
analysis of the insurance side of things. '

We have had a “Tort Claims Act” in our state
since 1972 which more or less abrogated sover-
eignty and set the stage for how all governments
were to be treated in tortious actions. The members
of the Commission felt that the situation should be
looked at separately, and we did that through a legal
consultant.

One of our principal conclusions is that suits
against local governments are suits against all peo-
ple and the taxes they pay to support their govern-
ments. Further, governments should be treated dif-
ferently, separate and distinct, from the way any
other private entity is treated. This conclusion
brings you to some substantial differences in what
kinds of things you may recommend.

As far as the insurance crisis goes, I analyze
things in this way. I don’t merely mean this to be as-
signing the blame, but I think I would like to call it
“what kinds of factors contribute to the insurance -
crisis and how great are they.” T

I think that the most important contributing -
factor in its simplest form is the prime interest rate.
A brief time ago the prime interest rate was 21%,
and now it is 9%. The insurance companies earn
more money from investment of income than they
do as a result of their insurance sales. They have
greater profits from the interest they can earn than
they do from the business of insurance, and this fac-
tor totally dominates the insurance market and is
the most important cause of the current crisis.

When times are good in the insurance industry,
premiums are lowered. The companies sell many
more lines of insurance than they sell otherwise.
When the interest rate tightens up, they drop lines.
They cut out customers thought less profitable.

Local governments are in the category of “less
profitable customers” than many of the other kinds
of clients insurance companies deal with. So when-
ever there is a major change in interest rates, you



see a cyclical change in the types and amount of in-
surance available to local governments.

Second, we think the policies of the insurance
industry generally are the next most important con-
tributing factor to the current overall problem in
the insurance industry. These policies relate to their
reaction to the interest rate, to their reaction to le-
gal suits, and to their way of doing business and
their sense of what they owe to their customers. Al-
though our primary concern is with local govern-
ments, the way insurance companies go about con-
ducting their business is the second most important
question. A lot of it is just pure economics.

The third problem is the litigious society we live
in and the impression that local governments are
more suable now for a variety of reasons. We have
looked at the local liability question as a separate
problem in addition to the insurance one. Some of
the factors here have been mentioned earlier. The
deep pocket syndrome is probably the most impor-
tant aspect of liability. Local governments cannot
go bankrupt. In our state for 50 years we have en-
acted numerous legislative bills that guarantee that
no government in New Jersey will ever go bankrupt.
But a party that can never go bankrupt is a lot dif-
ferent than others who might be sued. I also think
local governments may prefer to settle with citizens

.in suits, and that also has some impact.

Another key issue is the question of joint liabil-
ity. That has been discussed earlier and I count it as
one of the major legal issues. I would like to briefly
describe one case in New Jersey. This case may be
one of the most important in the nation: Ayers v.
Jackson Township. This was a suit involving a mu-
nicipal land fill. The trial court levied a judgment of
$15 million against the municipality. The Appellate
Division has since cut the amount to $5 million, but
the dollar amount is significant nevertheless. The
case has gone to the New Jersey Supreme Court.

Perhaps more significant than the amount of
the judgment is some of the reasoning relating to
the case and the insurance industry’s reaction to it.
This case more or less eliminated what the insur-
ance companies felt was an ironclad pollution exclu-
sion clause in the insurance contract. Essentially
the court overturned the basic exclusion language
that the companies included in these contracts.

There also is no record of dollar settlements in
this area, so you can’t look at a past record and come
up with a good determination of what the rates
should be. It really makes the insurance business
more speculative than normally.

On the insurance side of things, our Commis-
sion made several recommendations that address
issues raised by this case. The Commission was dis-
satisfied with the operation of the insurance indus-
try, and recommended that a statewide insurance

fund be created for all local governments, similar to
the one Lois described in Missouri. All local govern-
ments, but not the state, would be insured for a dol-
lar amount, about $500,000 a year, by a single fund.
1didn’t emphasize in my earlier remarks that in
the insurance industry the reinsurance questionisa
much more acute aspect of the current problem
than is normal insurance. Reinsurance is usually for
$500,000 or $1 million on up, and that is the part of
the market that has collapsed completely. Our rec-
ommendation offers an alternate method of provid-
ing insurance for those large dollar cases. We didn’t
emphasize the use of regional pools in the report,
but they too should be utilized for smaller suits.

New Jersey deregulated property and casualty
insurance in 1982, and the Commission has not
been impressed with the results thus far, I don’t
know whether this opinion is shared by the mem-
bers of the legislature, but the issue should be exam-
ined more closely.

We did not address federal regulation of the in-
surance industry, but my analysis of the market is
that federal regulation might be more appropriate
for the insurance industry than state regulation.
There are 4,500 insurers involved in property and
casualty insurance at the national level, and most of -
these insurance companies work across state lines.
It is hard, I believe, for states to deal with this issue
on an individual basis.

The insurance fund recommendation is not a
controversial issue thus far. Insurance companies
are not yet lobbying against it, but maybe they will,
as apparently they are in Missouri. But what is con-
troversial is a dollar cap on suits. Our recommenda-
tion is to cap local government liability at $1 million .
per occurrence. This proposal is very controversial -
already, and I don’t know how various parties in our
legislature are going to come down on the issue. -

One of the basic questions is: should municipal
and local governments be treated differently than
other parties in tort liability questions? And our
conclusion is yes, that they should and that a $1 mil-
lion cap would be appropriate. Based on the record,
it would not adversely affect the majority of settle-
ments, and could have a tremendous positive im-
pact on the insurance industry. We believe it would
dissuade people from saying: “This insurance fund
is something great; now we will sue municipalities
even more because there is more insurance and our
settlements will be larger than ever.”

The Commission also recommended the elimi-
nation of joint liability for local government, and
suggested several minor amendments to our “Tort
Claims Act.” - _

That is a brief summary of our recommenda-
tions in New Jersey and I thank you very much for
allowing me this time to discuss them.
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Senator Jeanne Malchon: Do any of the
provisions of U.S. Senate Bill 2123 or any of the
other proposals preempt state regulations?

Mr. Bird: S 2129 preempts states which pro-
hibit the formation of a risk protection group. In
most states that jurisdiction would essentially no
longer apply.

Senator Malchon: We don’t have that kind of
state prohibition.

Mr. Bird: Then it wouldn't affect you, but obvi-
ously, since most states do prohibit such formation,
there is a preemption in those states per se.

Paul Moore: The question of joint and several
liability is the heart of the issue and there are no
data that we can put our hands on that can begin to
show to what extent local governments really are at
risk. How much is it really costing localities to de-
fend themselves in these kinds of actions, even
though it never comes to court and is settled out-
. side of court? B

Don Jones: I'll take a crack at that one. We
have been plagued, I think, by a shortage of good
data, but there is in California a draft study done by
the League of California Cities, I believe, that has
tracked a number of deep pocket cases that have
been filed, and has examined the potential exposure
of the cities involved. I believe the study shows some
$230 million worth of suits against California cities
just for deep pocket cases, not for the cases in which
the city has primary liability. The study also docu-
ments the amount of legal costs in defending those
cases. Hopefully, more studies of this type will be
done in the future.

Senator Ross Doyen: I have two questions.
First, has any research been done to determine
whether rate setting is different under an elected
commission than under an appointed commission?

And second, do you think insurance companies
are too eager to settle out of court rather than to go
to the courthouse?

The Discussidn

Mr. Bird: To my knowledge, no one has looked
at the question of rate raising differentials between
elected and nonelected commissions. Most studies
look at a state’s ability to collect and analyze data in
order to set rates rather than at the outcome of
those decisions.

On the second question, two recent reports I've
seen look at the eagerness to settle out of court or
not. And essentially, it's hard to say. A Michigan
study, and one in Jown, analyzed such things as the
time between the actual filing of the initial claim
and the settlement or jury verdict in some cases,
and tried to see at what point a claim actually went
to settlement as opposed to the time of going to
court. It would appear that local governments, in
particular, are much more inclined to settle because
of the court costs, or because they may not have the
staff to handle the claim. In some cases, settling a
claim is less expensive than actually employing legal
staff.

From an insurance company perspective, the :
size of the company seemed to be a determining fac~ -
tor according to the two reports. Some of the larger,
internationally based companies tend to have more
wherewithal to draw upon in order not to settle and
thereby take on a case and go all the way through
the civil justice system.

There is another aspect here. A few states re-
quire pretrial screening or encourage a pretrial
judgment, so it's hard to isolate whether or not the
insurance company really wanted to settle or
whether or not there was a “judicial incentive” ap-
plied to both parties to say “let’s get this thing set-
tled right now.,”

It’s a very sticky issue. Also, a number of states
are trying to apply award caps, and trying to limit
noneconomic pain and suffering awards. I think
there is a body of information that brings you tojust
about any conclusion that you want. If you cap at a
certain level, will people with smaller claims raise
their sights toward the cap? Do we have enough case
histories concerning suits for settlements above the



cap that indicate that a cap will significantly reduce
ultimate losses for the insurer?

Then there's another mystical area: do any of
these things relate to the ultimate price of insur-
ance? I have probably not helped anybody here, be-
cause it gets more and more confusing as you get
deeper and deeper into the insurance morass. The
Rand Institute has certainly tried very hard toiden-
tify a linkage between the caps, settlements and the
actual price paid, even though they would admit the
information still is very flimsy.

Mr.Moore:In 1980, when I wore a different in-
stitutional hat as a staff member of the New York
Assembly Ways and Means Committee, NCSL
funded us to do a study of municipal insurance
pools.

One of the pools we looked at, in a fair amount
of detail, was the Texas Municipal League's work-
men’s compensation pool. League staff and the pool
managers told us that one reason why the pool had
been so successful was because the rates were
25%-50% below what the prevailing market condi-
tions were over a period of time, and 2ot just at any
one point in time. They said the main reason for this
is that the pool managers are very effective in fight-
ing frivolous claims; they will contest a claim all the
way through the court process, even though initially
it is more expensive. Yet, in the long term, they feel
it saves a significant amount of money.

Senator Malchon: I served for six years on
our county commission. We fought every claim and
kept our losses to a minimum. Now, several of the
panelists have suggested that the issue here is not

"+ just insurance costs, but rather a matter of public

policy overall, I agree with that assessment,and asa
state legislator, I want to ask if anybody has any in-
formation about better mechanisms for state and
local governments, either by pooling or other alter-
natives, to deal with their problems, and what ef-
fects, direct or indirect, they have on the private
sector?

Let me explain what I am getting at here. If we
make it possible by legislation or other ways for lo-
cal governments to pool and therefore take them-
selves, so to speak, out of the insurance market as
customers, what is the relative risk factor of the
public sector as opposed to the private sector? Does
the public sector present a greater risk factor,
therefore leaving the insurance companies a pool of
better customers, or are we taking their better cus-
tomers away from them?

1think this is something we ought to examine. If
governments’ risk factors are lower overall than the
private sector, then we may be creating another

problem for the private sector which we as legisla-
tors are going to have to address.

Last year, our legislature created a program
that requires arbitration, with a sliding scale on
contingency fees. The earlier the settlement, the
lower the contingency fee paid; therefore, there is
an incentive to the plaintiff to settle. It is not com-
pletely satisfactory, although I think eventually it
will prove to be a very strong program if we give it a
chance. But we, too, have pressures to completely
abolish joint and several liability, or to limit it some-
how, and to put a dollar cap on judgments or elimi-
nate noneconomic damages. Has anybody looked at
howyou can do this and still protect the potential le-
gitimate victim out there? This is of very great con-
cern to me.

David Mattek: In my former life, I worked on
environmental legislation for many years, and I ad-
vocated that the concept of joint and several liabil-
ity should be applied to chemical and oil companies
with respect to pollution and the like. Many chemi-
cal and oil companies are bankrupt, but the industry
itself should pay for itself.

I don’t believe that I would change that posi-
tion, but I have concluded that local governments
should not be part of that process and that joint and
several liability should be left in place in pollution
laws for chemical and oil companies. It should be
made clear that local governments are responsible
for only 1% of the pollution, and to that extent it
should not be liable to be charged 100% of the
cost if other parties are bankrupt.

Senator Malchon: Yes, I would tend to agree
in a narrow sense, but I am thinking about other .
kinds of claims as well. There are legitimate individ- -
ual as well as group victims that I think we haveto
look at protecting. :

George Goodman: I think if you deal with the
whole question of joint and several liability and put
it into perspective, you establish structured oppor-
tunities and you really pass some of the other pieces
of the puzzle. ] am not sure that the whole cap ques-
tion, for example, ends up being a top priority from
the standpoint of our interests.

In the Michigan Municipal League, we have
supported caps because we have seen some of the
abuses that occurred as a result of not having other
built-in protections. Local road commissions are a
prime example, since road-related claims are the
top local problem as a source of suits.

I think the problem a local government has in
working with the state and the federal government
that it is often are viewed as just one more private
interest out there. The fact of the matter is all levels
of government get elected by the same people, and



they get paid from the same taxpayers’ pocket-
books, and so there has got to be a better way of co-
ordinating some of these issues.

And that is the reason I think the role of the fed-
eral government and the state government is abso-
lutely essential in terms of resolving some of the li-
ability questions, because we are still talking about
potentially spending taxpayers’ money to pay dis-
proportionately for the results of an accident. For
example, the reality can be that a private citizen
may simply have been drunk and speeding, and it
wouldn’t have mattered what anybody would have
done to try to and protect that citizen. If you're
drunk and you drive, you're likely to kill your fool
self.

We have had cases in Michigan where a drunk
driver ran into a bridge abutment and sued, and the
county road commission was held liable because it
had not put barricades up around the bottom ends
of the bridge.

Mr. Moore: I think George Goodman’s exam-
ple is indicative of the fact that the pattern of risk
exposure for government entities is fundamentally
different from that of private entities. And risk ex-

posure is a factor that affects the price of insurance.
' For example, we don’t have too many public
buildings burn down, and we’ve found that our fire
insurance rates are really subsidizing commercial
interests. On the other hand, risk exposure for cer-
tain public employees, notably police officers,
clearly is much greater so we would expect the expo-
sure factor to be reflected in our rate structure,

" Ken Kirkland: There also is another issue
known in the insurance industry as adverse selec-
tion. An example here is when all the “good risks”
get together and pool to lower insurance costs, and
exclude the “bad risks.” This isn’t necessarily a bad
thing. It forces a certain amount of self-discipline.
For example, if you had, say, 100 cities that got to-
gether to create a pool and left out the 101st city
with a particularly bad exposure record, that means
the 101st city probably would find it difficult to ob-
tain coverage at any price. It also becomes a useful
means of discipline for that 101st city to do some-
thing about the practices that led up to its bad expo-
sure record.

However, in the health insurance field, adverse
selection is not considered a good approach because
you would create health insurance pools composed
of only well people and the sick people couldn’t get
insurance,

But again, public entities are not the same as
private individuals and corporations. They need to
be treated differently.

Senator Doyen: ] think as legislators we also
need to provide the tools for various occupations to
police their own professions, whether it be medical
doctors, local governments, or what have you. We
need to emphasize professional standards and re-
sponsibilities. _

David Coburn: Another issue that should be
studied is whether insurance companies are offering
the same lines of coverage in all the states where
they do business. In other words, if you are going to
sell any type of insurance in Vermont, and you offer
liability insurance in another state, then you have to
offer it in Vermont. The reaction of some of the in-
surance companies, particularly the larger carriers,
who have terminated their coverage of local govern-
ments has been “that is fine, see you around; and we
will take our business elsewhere.” Unfortunately,
Vermont really isn’t large enough, with half a mil-
lion people, to insist that any insurance company do
business in the State of Vermont.

The question is this: can a state reqmre, asa
condition of obtaining a license to do business in
that state to sell any kind of insurance, that the in-
surance company offer a uniform line of coverage?

Has anyone tried this approach?

Mr. Moore: I think that is the spirit of what a
governor’s task force in New York had in mind; ifa
company offers 18 lines of insurance, henceforth it
will not be able to selectively offer only eight in New
York because those eight lines are profitable in New
York, and the remainder are not.

Mr. Bird: California has very similar legisla-
tion under review that requires any insurer provid-
ing a line of coverage in another state to make sure -
that that line also is offered in California. .

West Virginia is involved in a lawsuit challeng-
ing state legislation specifying the kind of informa-
tion that must be submitted by insurance compa-
nies, and giving the insurance commissioner
authority to set up a joint underwriting association.
Three of the larger insurance providers in that state
have threatened to leave.

Ken Back: Is this the kind of issue that might
be better dealt with at the federal level: provide
some uniformity across the country so that all
states are treated equally?

Mr. Bird: It is quite possible that if New York
and California are able to act on this point, that it
might just settle the issue for the other states. I
don’t really think the federal government wants to
legislate in this area.

Henry Guzman:] havea question on theissue
of reinsurance. There was a series of ten bills intro-
duced in Ohio recently, and one of them allows state



chartered banks and building and loan associations
to own all or part of the stock of domestic life, prop-
erty and casualty insurance companies for the pur-
pose of doing business and reinsuring risk. I wonder
if that type of situation is being looked at as a means
of reinsuring risk in other states—by using savings
and loans, state chartered banks and savings and
loans.

Mr. Bird: I believe that about a dozen states
now allow banks and thrifts to engage in various
kinds of insurance activities, and one or two states
permit their banks and thrifts to engage in vesting
activities such as reinsurance. I think the insurance
crisis is driving initiatives like this, but I don’t see
anyone moving very, very quickly on these fronts
at the present time.

Mr. Goodman: Three quick points. First,
aside from just the question of tort reform and the
availability of liability insurance, I think that in the
government sector there needs to be an understand-
ing that if you are going to be in the pool business, or
whatever sort of risk management business from
the local government standpoint, then it ought tobe
a serious effort. As Don Jones mentioned, risk man-
agement is a relatively new concept in local govern-
ment, and we should approach it in the best profes-
- sional and technical way possible. There are a lot of
“issues I think that local governments—and cer-

tainly the general purpose units of government—
need to take a look at in order to maintain a lower

threshold of risk. A lot of local governments right

now are doing an excellent job in terms of risk man-
agement, but they are simply not able to get next
year's coverage because it’s not offered or the rates
- _are too high. .

' On a second point, I have advocated for a long
time that in view of the fact that a local government
usually does have the capacity to raise revenues
through its millage and so forth, we might just en-
courage local government to not have any insur-
ance. You get a lot of claims that end up going
through the judicial process because the general

public knows that you are heavily insured. You end
up escalating claims in a trip and fall case, or some
minor infraction that hurts not much more than
one’s feelings. They become major civil suits. I was
in local government for 14 years, and I used to fight,
to my own detriment politically, some of the more
stupid cases that arose. The word got out that the
city was an easy touch. You could just have people
falling and tripping in city property and sidewalks
and all they had to do was to go to the city manager's
office and say: “By gosh, I sprained my wrist on the
way home from a fire one night, and I'm going to sue
you for a $3,000 settlement.” The city was scared to
death that if it ever went it court it was going to cost
$10,000. '

The final point that I want to make relates to
the business of insurance. We got into the insurance
business in the municipal league because the mar-
ket was closed to us. I suspect that one of the rea-
sons that we are in this situation now is not so much
that local government wanted to jump into pooling,
but that we were forced into the business as the re-
sult of the inability of the rest of the system to work
accurately and adequately. I think what we are go-
ing to see—and it is going to take a while, I am sure,
to measure it—but if we are able to get some of -
these reforms in place, then I think it is going to cer-
tainly take away a good deal of the argument that
the private insurance companies use to justify their
treatment of local governments.

One of the advantages we have found that a pool
provides is that if you stay in business long enough,
then you have your own protection and don't have
to be beholden to the reinsurance industry in order
to provide coverage. You have got enough reserves :
to cover your losses; if you do have a big loss in one -
year, you have enough money coming in to maintain
a self-sustaining operation. We are close to that
point in one of our pool programs in Michigan, but
our other pool is 50 new we just need a little more
time in the business to make it really work effec-
tively.



Suggested State Legislation for

As a result of the most recent liability insurance
crisis, several innovative approaches to providing li-
ability and other insurance to state and local gov-
ernments have been developed to maximize the use
of the tax dollar in insurance management, particu-
larly for smaller local governments. There are two
excellent sources of information about these efforts
and innovations: the Public Risk and Insurance
Management Association (PRIMA), 1120 G Street,
NW, BSuite 400, Washington, DC 20005, (202)
626-4650; and the National Conference of State
Legislatures (NCSL), 1050-17th Street, Suite 2100,

- Denver, Colorado 80265, (308) 623-7800.

Insurance management is part of a broader
function—risk management—that is directed to-
ward guarding an organization's assets by various
forms of protection of which insurance against fi-
nancial loss is only one. Other protective measures
include safety programs, avoidance of hazardous
materials and conditions, and improved security.

Major elements of a risk management program

" atthestateorlocal level are: (1) a clearly enunciated

policy on the extent to which property damage, per-
sonal liability, and other risks will be protected
against, and the relative reliance on self-insurance
or purchased insurance; (2) an analysis of insurable
risks, claims and loss history, and premium pay-
ments; (8) a safety program encompassing risk re-
duction or removal, fire and accident prevention,
worker and work place safety, etc; (4) a method of
determining insurable values of property; (5) a
method of insurance placement (negotiated by indi-
vidual or committee, competitive bidding, etc; (6)
the use of deductibles or co-insurance; (7) the can-
cellation or nonrenewal of insurance; (8) machinery
for claims administration; (9) provision for legal de-
fense against claims; and (10) a review and evalu-

~ ation of the program at periodic intervals.

In 1975, the Advisory Commission on In-
tergovernmental Relations published suggested
state legislation designed to provide a system of
pooled insurance coverages to be sponsored and ad-
ministered by the state for the benefit of all state

Insurance Pools| Appendix A

and local agencies. In 1979, the measure was ex-
panded to authorize Jocal units of government to
contract with one another to form insurance pools.

The 1979 measure is reproduced here as one al-
ternative that state and local officials can explore in
their efforts to formulate policies to respond to li-
ability insurance problems in their jurisdictions.

Section 1 states the title of the act.

Section 2 sets out the purposes of the act.

Section 3 creates a risk management divisionin

the state, enumerating its powers and duties.

Section 4 establishes an insurance risk manage-
ment trust fund to provide insurance to all state de-
partments and agencies, unless specifically ex-
cluded, and any local government, on request.

Section & sets forth the major elements of the
risk management program, including claims ad-
ministration and defense, - and- premiums to be
charged to state agencies and local units of govern-
ment for their insurance coverages.

Section 6 authorizes local units of government
to contract with one another to form joint entities
for purposes of insurance pooling.

Section 7 authorizes and directs the risk man-
agement division to render assistance to local units
of government, including technical assistance in
forming interlocal insurance pools and other as-
pects of risk management; working with insurance
carriers to provide commercial coverages to those
units desiring such coverage and unable to obtain it
in the open market; and providing state loans to
interlocal insurance pools.

Section 8 establishes the elements of any joint
underwriting plan formed under the act.

Section 9 requires the division submit an annual
report to the governor and legislature covering the
status of the trust and loan funds and other items.

Section 10 provides an appropriation to the in-
surance risk management trust fund, to the inter-
local insurance loan fund, and to the division for ad-
ministrative expenses.

Section 11 and 12 provide for separability and
effective date clauses, respectively.
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Suggested Legisiation

[AN ACT PROVIDING FOR A POOLED INSURANCE PROGRAM
FOR STATE AGENCIES AND UNITS OF LOCAL GOVERNMENT
AND FOR INTERLOCAL INSURANCE POOLS, INCLUDING STATE
ASSISTANCE THERETO]

{Be it enacted, etc.)

SECTION 1. Short Title. This act may be cited as the **[Stare) Risk Management Act.”

SECTION 2, Purpose. The purpose of this act is to: |

(a) establish a state-administered insurance trust fund to provide insurance coverage for state
agencies, and upon request, for local units of government;

(b) assist local units of government unable to obtain appropriate casualty and other insurance cov-
erage in the commercial market to obtain such coverage;

(c) authorize local units of government to cooperate, through contract, joint enterprise, and other
means, in pooling insurince coverage and conducting other aspects of risk management;

(d) provide state technical assistance in risk management to local units of governinent, especially
smaller units; and

{(e) establish an interlocal insurance loan fund to provide state loans to interlocal insurance podls.

SECTION 3. Risk Managemen: Division: Creation, Powers, and Duties.

(a) There is hereby created within the {appropriate state agency)' a {risk managemen: divi-
sion], hereinafter referred to as the **{division),”” to establish and administer an insurance [trus
Jund) for state agencies [and units of local government] and to provide technical and financial assis-
tance to interlocal insurance pools created by local governments, as set forth in this act.

(b) The [division] shall have the following powers and duties in addition to such other powers
and duties as are conferred in this act: .

(1) as provided in Sections 4 and 5 of this act, to consolidate and combine all insurance cov;
éraga into one insurance program consisting of commercial insurance and self-insurance in any combi-
nation or separately as is in the best interest of the state and local governments;
(2) consistent ;ilh market availability, to provide sell-insurance, specific excess insurance, ag-

gregate excess insurance through the [state purchasing agency], and such.other insurance as is nec-

'The insurance risk management program probably should be administered outside, but in close cooperation with the agency or of-
ficial charged with insurancé regulluon in the state, because of possible confusion or even conflict among the financial interests of the
state government, of which the insurance commissioner is a part, the economic interest of the lndustry. which the commissioner regu-
lates, and the purchasers of commercial insurance among the general public, which the commissioner is required to protect, Some states
may prefer 1o have an interagency board advise on the management of the fund (e.g., the secretaries or commissioners of administration
and insurance and the state compirolier or chief fiscal officer) with an administrator appointed by the Governor.
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essary to provide the insurance coverages authorized by this act, to purchase such risk management
services as may be required, and pay claims as may arise under any self-insurance provisions;

(3) in cooperation with the [department of insurance or other agency responsible for regulai-
ing the casualty insurance industry within the state], to develop a plan for providing casualty and
othet insurance coverage to local units of government which are unable to obtain such coverage in the

commercial market, such plans being directed toward an equitable apportionment of coverage and risk - -

as prescribed in Section 8 of this act; - B

(4) in the development of self-insurance, joint underwriting, and other plans, to maximize the
use of competitive bidding.when insurance from carriers is sought;

(5) in accordance with {the state personnel act] and current budget and personnel require-
ments, to employ administrative, technical, and clerical personnel and actuarial consultants necessary
to maintain, operate, and administer the [insurance risk management trust fund] and to conduct
other activities authorized in this act, provided that all salaries and expenses of administration and op-
eration of the [trust fund] shall be paid from the [trust fund];

(6) to provide technical assistance and services in insurance risk management to any unit of
local government, upon request; and

(7) to provide loans to interlocal insurance pools established pursuant to this act.

SECTION 4. [Insurance Risk Managemen: Trust Fund.)
(a) There is hereby created within the [division), an [/nsurance Risk Management Trust
Fund), hereinafter referred to as the **[trust fund],’ to provide insurance as authorized by Section §
of this act for workmen’s compensation, general and professional liability, fidelity and faithful perform-

ance, fleet automotive liability, fire, and extended [and additional areas of] insurance coverages. The

[division] is authorized to promuigate rules and regulations in accordance with [administrative pro- =

ge_dum- act] for the proper management and maintenance of the [trusi fund]

(b) The [trust fund) shall, unless specifically excluded [herein] [by the [division]] pro-
vide insurance for all departments of the state government and shall provide separate accounts for
workmen's compensation, general liability, professional liability, fidelity bond, fleet automotive liabil-
ity, fire, and extended, [and additional areas of} insurance coverages. )

{c) Any unit of local government of this state may apply for participation in the [trust fund] and,
upon acceptance by the [division], shall participate upon such terms and conditions as may be pro-
vided by rule, pursuant to [administrative procedures act). {Such rules may provide for an initial dif-
ferentiation of risks and premiums among participating local governments in terms of

' (1) high, medium, low, or other risk categories of entire governmental jurisdictions; or

(2) risk categories of local government activities, such as transit and airport authorities, hos-

pitals, warehousing, and parks.

L'
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1 The {division) may also establish, by rule, subsequent differentiation of risks and premiums,

2 based on prior loss and claims experience).2

3 [Optional) [(d) In the event sovereign immunity is waived in whole or in part, the insurance

4 programs developed herein shall provide coverage only to the extent of such waiver of sovereign

5 immunity.)

6 SECTION 8. Insurance Risk Management and Self-Insurance.

? () 1n consultation with [administrative services, safety, health, and other appropriate agencies), .

8 the (division] shall initiate appropriate programs and procedures for the major aspects of risk man-

9 agement, including but not limited to:
10 (1) identification of major hazards to persons and property attendant to the programs and op-
11 erations of participating state agencies [and local units of government), and the formulation or enhance-
12 ment of safety, educational, and other procedures to eliminate or reduce such hazards;
13 (2) initiation of steps for the valuation of real and personal property subject to risk and for
14 which commercial insurance or self-insurance protection is to be extended, including adequate inven-
15  tory appraisal, and accounting records and procedures and periodic up-dating of such records and pro-
u; cedures to reflect changes in prices, construction and replacement costs, and other market factors; and
17 (3) analysis of the extent to which sovereign immunity has been waived and resultant impacts
18  upon needs for liability protection, including identification of areas of needed clarifying legislative or
19  administrative action.
26 ‘ (b) The [division) [chief legal officer of the division or agency in which it is located] [at-
21  torney general] shall provide defense for claims against any participating agency [or any partici-
22 pating unit of local government] and shall consult with, and advise counse! for, such participating
23 agency [or local unit] as to the status of each claim. Legal counsel for the participating agency [or
24 local unit] may elect to enter into the defense of any claims against it, but such participation shall
25 not be financed from the [trust fund) unless authorized by [division) {division or agency coun-
26  sel), lattorney general)?
27 (c) [Primary responsibility for defense of claims against local units of government shall rest with

3n some states, the range of activities conducted by local governments is so broad that wide risk variations srise. If loca! units of gov-
ernment joining the trust fund would be pooling risks as well as reserves, 8 problem could be created by jurisdictions with low risks be-
ing forced to share the higher premiums charged to the jurisdictions with high risk (e.g., beaches, transit systems, hospitals, etc.). This
could discourage fow risk jurisdictions from joining and thus reduce the potential size and resulting economies of scale of the pool. The
issue can become political, regardless of the practical merits of local government participation in the state pool.

Under a risk differentistion approach, at’least one loca! pooling arrangement has been set up in California in which members poo!
only reserves and not risks. Each local member's premiums are calculated separately, based on their individual risk profile in the same
way that a private carrier would rate the jurisdiction if it were 1o purchase private insurance. The member’s premium can then be based
on the level of risk and amount of coverage.

As noted subsequently, the principle of risk differentiation may also be both feasible and desirable with regard to certain state agencics
which, by the nature of their operations, entail higher risks of losses than others.
3t is essential that responsibility be specified for the preparation and conduct of legal defense against claims; this subsection naturally
eeds to tuke into account state law and practice in other inleragency and state-local probiems of o iegal nature. =

J-5 i




O 0 NN O WM A N

N N N N N N NN s ol s s b e b b e b

the respective local unit, with the [division, agency, attorney general] free to enter the defense at any
time. Reimbursements to the [trust fund) and credits against premium charges in such instances shall
be provided under rules issued by the [division).)*

(d) Premiums as caiculated on all coverages shall be bilied and charged to each state agency (and
participating unit of local government) according to coverages obtained by the [trust fund) for
{its] {their] benefit, and such premiums shall be paid promptly by each agency from its operating
budget [or by each participating unit of local government] upon presentation of s bill therefor.$
After the first year of operation, premiums to be charged to all departments of the state {and participat-
ing local units] shall be computed as provided by rule of the [division] promuigated pursuant to
[statutory citation of state administrative procedures act), and shall take into account reasonable )
expectation of loss, the maintenance and stability of the [rrust fund), [the risk, loss, and claims ‘
experience of the agency,}* and the cost of insurance. Initial premiums for units participating in the
[trust fund] after the first year of operation shall be paid on an estimated basis.

(¢) All premiums paid into the [trust fund), investment income, and other revenue of the [trust
Jund) shall be held by the [division] and used for the purpose of paying losses, premiums for insur-
ance, the costs of risk and claims management services, refunds for excess premium payments, and
the expenses of operating the (trust fund).

(D) The [agency] [state treasurer or other appropriate official) shall invest assets of the [trust
Jund} in accordance with [cite siate law governing investment of idle funds).

SECTION 6. Interlocal Cooperation for Self-Insurance Pooling.

(a) Any two or more units of local government in this state are hereby authorized to enter into
agreements with one another for joint or cooperative action to pool financial and adminisirative re-
sources for the purpose of providing to the panicipatir;g units insurance, self-insurance, or any com-
bination thereof for [fire and extended coverage,] [workmen’s compensation,] [general and pro-

 fessional liability,] [fidelity and faithful performance,] [flect automotive liability,] and {addi-

tional areas) insurance, pursuant to the provisions of [cite general Statutory authority for interlocal

cooperation, contracting, and joint enterprise establishment].’ Appropriate action by ordinance, re-

solution, or otherwise, pursuant to law of the governing bodies of these participating local units, shall

be necessary before any such agreement may enter into force. ‘,
(b) Any such agreement shall specify the following ‘

‘Some states and participating local governments may find this optional provision more economical. In any event, participating loca!

units should be encouraged to assist in every feasible way in claims defense.

Sec optional language and accompanying footnote for Section 3(c/ above. In some instances it may be found desirable to isolate one or
more high risk categories among state agencies and to adjust premium charges accordingly. However, each such categorization of state
or local coverage diminishes somewhat the breadth of the self-insurance pooling concept. . 4

Stbid.

"I such general statutory suthority is not provided, see ACIR, State Legisiotive Program, 2. Local Government Modernization,
‘2.204, interlocal Cooperation and Joint Enterprises,”” Washington, DC, U.S. Government Printing Office, November 1975, pp. 88-96.
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(1) its duration;

(2) the precise organization, composition, and nature of the separate legal or administrative
entity created thereby, together with the powers delegated thereto, which may be created with its gov-
erning body composed solely of local elected officials ex officio unless otherwise provided;

(3) the nature and scope of insurance coverages to be provided;

(4) the manner of financing the enterprise, of establishing and maintaining a budget therefor,
and of accounting and keeping records thereof: "

(5) the permissible method or methods to be employed in accomplishing the parml or complete
termination of the agreement and for disposing of property upon such partial or compiete termination;

(6) the methods by which coverages are to be extended, premiums or assessments levied and
paid, claims administered and defended against, and financial reserves established and maintained;

(7) responsibilities for claims defense and expenses of such defense between the entity estab-
lished and individual participating units;

(8) annual or other periodic financial and operating reports to the participating units and to
the general public; and

(9) any other necessary and proper matters.

(c) If the agreement entered into under this section does not establish a separate legal entity to
conduct such pooled insurance undertaking, it shall, in addition to all items except (2) enumerated in:
subsection (b) of this section, contain the following:

(1) designation of an [administrator or a joint board] responsible for administering the

" interlocal insurance pool, provided that if a [joint board) is designated, the local units of government

party to the agreement shall be represented appropriately; and
(2) the manner of acquiring, holding, and disposing of financial reserves and any other as-
sets, including real and personal property, used in the establishment and administration of the inter-

local pool.

" (d) In addition to information required in subsections (b) and (c) of this section, the agreement
and subsidiary arrangements thereunder [shall) [may] [among other things,} provide for:
(1) types of coverage available; '
(2) a pooling of reserves, or of both reserves and risks;®
(3) extent of choice among participating units of local government as to the coverages or com-

binations of coverage in which each unit desires to participate;

*Some states may find it desirable merely to0 provsde that detsils as to levels of coverage and similar matters are to be handled by rules
and regulations adopted by the interlocal pool entity, subject 1o public hearing and any governing statutes as to local administrative pro-

cedures.
%See footnotes to Sections 3(c) and 4(c) above regarding variations in risks among snd within local units of government, depending upon

the variety of services rendered and activities conducted.
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1 (4) level, by type of coverage, of required sell-insurance or deductible, and maximum levels or
. 2 excess coverage obtainable for the pool;
3 (5) premium reductions, rebates, or other financial incentives for achieving loss, claim, and
4 risk reduction by participating units;
) 5 (6) procedures for reporting losses and the administrative processing and settlement of claims;
6 and ‘ ‘
7 (7) any other provisions necessary for the proper administration of the interlocal insurance
8 pool.'
9

(¢) Any unit of local government entering into an agreement pursuant to this set:-tion may appro-
10 priate funds, pay premiums and assessments, and may sell, lease, give, or otherwise supply the [join:-
11 board) [or other legal or administrative entity created to operate an interlocal insurance pool] with
12 such personnel or services therefor as it may be within its legal power to furnish.
13 (f) Prior to its entry into force, an agreement made pursuant to this section shall be submitted to the
14 [division). Within [60] days of receipt of the text of the agreement and other materials associated
1S therewith, the [division], after consultation with [the state insurance regulatory agency) shall re-
16 view the agreement, for [technical sufficiency} [and conflict or inconsistency with any provisions
17 of this act and operations being conducted thereunder].!' Failure by the [division] to disapprove an

18 agreement within the [60) days of receipt shall constitute a finding of no objection to such agree-

19 ment."?
20 () Prior to its entry into force, an agreement made pursuant to this section shall be filed with
21 [the keeper of public records in each participating local jurisdiction and in the county in which such
22 unit, other than a county, is located) and with the [secretary of state or other appropriate state re-
23 cords or archival agency). .

» .24 - SECTION 7. Assistance to l;ocal Governments; Interlocal Insurance Pool Loan Fund.
25 (a) The [division) 'is authorized and directed to render technical and other assistance to local
26 governments in the areas of risk management covered by this act, including, but not limited to, insur-
27 ance coverage through the {trust fund] as provided in Sections 4 and S of this act, establishing inter-
28 local inusrance pools as provided in Section 6 of this act, establishing arrangements for providing cas-

29 ualty, [liability] [other] insurance coverage through the commercial market to units unable to ob-

®Local units of government in California have been especially active in establishing arrangements for interlocal pooling 91‘ insurance
coverage and other aspects of risk management. For example, (1) at least six cities have joined the Orange County Cities Risk Manage-
ment Agency, formally established in 1978; (2) 30 smaller cities in Los Angeles County, serviced by the County under the **Lukewood
Plan,'* have formed an insurance pool; and (3) other California interlocul pools formed under the general authority of the California
Joint Powers Act. include 14 cities in Contra Costa County and several schoo! districts in Sacramento County.

1'Some stalutes governing interiocal agreements require agreements of certain types to be reviewed by the attorney general for legal suf-
ficiency. .

2Some zmes‘ statutes governing interlocsl agreements require agreements of certain types to be reviewed by the atiomey general for le-
gal sufficiency. i
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tain such coverage, and making loans to interlocal insurance pools as provided in subsection (b) of
this section. Such assistance shall be provided without charge except in instances where the estimated
scope and duration of the requested assistance is in excess of the staff and other resources that could be
allocated equitably without reimbursement. in such cases, the [division] is authorized to enter into
contractual arrangements with the requesting local unit or units for the provision of such assistance on a
pargially or wholiy reimbursable basis.

{b) There is hereby created within the [division], a revolving, self-supporting fund to be known
as the [/nterlocal Insurance Loan Fund], hereinafter referred to as “‘the [loan fund).” The [divi-
sion} is _aulhorized to make loans from the {fund] to interlocal insurance pools created pursuant to
Section 6 of this act for the sole purpose of assisting an interlocal pool in dealing with one or more large
losses occurring in the formative, first five years, of the pool prior to the accumulation of adequate re-
serves to finance such losses. Any such loan shall be approved by the [administrator] of the [division)
only following a finding of actuarial and fiscal adequacy of the time schedule adopted by the pool for
achieving a specified level of reserves during the term of the loan. Administrative expenses incurred by
the {division] in reviewing loan applications and servicing the loans shall be charged against the
{loan fund). Loans from the [loan fund] shall be subject to the following terms and conditions:

(1) The amount of the loan may not exceed that determined by the {division] [as necessary

to maintain the liquidity of the interlocal pool for the remainder of the formative period and in no event
more than $200,000] [as arranged in accordance with the terms established between the [divi-

"sion] and the interlocal pool at the time the time schedule for achieving an adequate leve! of reserves

was established pursuant to Section 6(b)(6) and the maximum amount of credit obtainable from the
[division) in meeting major losses and claims during the intervening period].?

(2) The conditions of any loan shall provide for repayment of principal at the end of [five]
years, with interest at an annual rate of [six] [seven] [other percent] [at the cost of state bor-

‘ fbivih'g at the time of the loan application approval plus [one-half of one] peroeqt] [equal to the

rate being received by the state on investments of its idle cash balances for periods of [one year] or
less).

SECTION 8.Joint Underwriting Plans. If a joint underwriting plan or Jther plan for pooling risks
and coverages for local government; \Qith two or more commercial insurance carriers is established, it
shall include, but not be limited to, the following features: .

(a) equitable apportionment of any profits realized or of losses and expenses incurred among par-
ticipating insurers; )

(b) rules for the classification of risks and rates that reflect the past and prospective loss experi-

ence in different geographic areas;

Such un understanding should be a part of the agreement establishing the interlocal pool as specilied in section 6(a) of the act
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(c) a rating plan that reasonably reflects the prior claims experience of those insured;

(d) excess coverage by insurers if the {division), in its discretion, requires such coverage by in-
surers participating in the plan;

(e) if an underwriting deficit exists at the end of any year the plan is in effect, each policyholder
shall pay to the plan a premium contingency assessment not to exceed one-third of premium payments
paid by such policyholder for that year. The plan shall pay no further claims on any policy for which
the policyholder fails to pay the premium contingency assessment; L

(D any deficit sustained under the plan shall first be recovered through a premium contingency as-
sessment. Concurrently, the rates for insureds shall be adjusted for the new year 5o as to be actuarially
sound in conformance with rules of the [division].

(g) If there is any remaining deficit under the plan after coliection of the maximum premium con-
tingency assessment, such deficit shall be recovered {rom the companies participating in the plan in the
proportion that the net direct premiums of each member written during the preceding calendar year
bears to the aggregate net direct premiums written in the state by all members of the plan.

SECTION 9. Reports. The {division)] shall submit to the Governor and [legislature] annually a
report and analysis of the activities conducted pursuant to this act, which shall include, but not be limited
10, the following:

(a) the funds allocated to the [trust fund), premiums paid for insurance through the market,
and final balances, including all reserves;

(b) the balance and status of the [/oan fund] including a list of loans extended, by borrower,
amount, term, repayments, and unpaid balances;

~ (c) alist of local units of government participating in the programs open to them under this act,
including all requests, approved or not, for program participation and technical assistance; -

(d) complete underwriting information as to the values of property protected, the nature of the risk

.accepted for self-insurance, and those risks transferred to the insurance market;

(¢) the extent and nature of interlocal insurance pools established under this act;

() the method of handling legal matters and the allocation of costs;

(g) the method and cost of handling inspection and engineering aspects of risk management ser-
vices provided;

(h) the cost of risk management services purchased;

(i) the administrative costs of the [division] in managing the respective activities authorized by
this act; N

(j) a complete history of claims, including descriptions of loss, claims paid and reserved, and the
cost of all claims handled by the [division);

(k) a discussion of progress made in identifying and reducing hazards to life and property subject
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to protection under this act; and

(1) recommendations, if any, for improving the economy, effectiveness, and equity of insurance pro-
grams and other risk management activities conducted pursuant to this act;

SECTION 10. Appropriations. In order to carry out the provisions of this act, there is hereby
appropriated:

(a) from the state general fund to the [/nsurance Risk Management Trust Fund), as a special
reserve fund thereof, the sum of [insert amount]for the [insers dates) fiscal years. Such appropri-
ation shall be repayable, in instaliments, as the [fund] and its reserves becomes self-sufficient.

(b) from the state general fund to the [/nterlocal Insurance Loan Fund), as a continuing, self-re- |
plenishing reserve therefor, the sum of [five million] dollars.

(c) from the state general fund to the [division] [or agency administrative account] to provide
for those administrative expenses of the [division] not properly chargeable to the {trust fund] or
the [loan fund] as provided in Section 3(f) and 7(b), respectively.

SECTION 11. Separability. (Insert separability clause.]

SECTION 12. Effective Date. [Insert effective date.)

]
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State ACIR Conference Attendees
April 1986, Washington, DC| Appendix B

Ken Back
Washington Advisory Commission on
Intergovernmental Relations

Gilbert Barrett
Chairman, Dougherty County Commission,
Georgia
Member, U.S. Advisory Commission on
Intergovernmental Relations

Allen Barron
Tennessee Advisory Commission on
Intergovernmental Relations

William Beach
Tennessee Advisory Commission on
Intergovernmental Relations

Susannah Calkins
U.S. Advisory Commission on
Intergovernmental Relations

, , David Coburn
~ Vermont Advisory Commission on
Intergovernmental Relations

, Senator Ross Doyen
Kansas
Member, U.S. Advisory Commission on
Intergovernmental Relations

Orin Durey
Maryland Joint Committee on Federal Relations

Philip Elfstrom
Kane County Commissioner, Illinois
Member, U.S. Advisory Commission on
Intergovernmental Relations

Robert Gleason
U.S. Advisory Commission on
Intergovernmental Relations

Steven Gold
National Conference of State Legislatures
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George Goodman
Michigan Advisory Council on
Intergovernmental Relations

Harry Green
Tennessee Advisory Commission on
Intergovernmental Relations

Gwen Gregory
National School Boards Association

Charles Griffiths
Pennsylvania Intergovernmental Council

Henry Guzman
Ohio State and Local Government Commission

Katharine Herber
National School Boards Association

Douglas Hill
Pennsylvania Intergovernmental Council

Lawrence Hunter
U.S. Advisory Commission on _
Intergovernmental Relations - -

Don Jones
National League of Cities

Nolan Jones
National Governors’ Association

John Kamensky
General Accounting Office

Robert Kirby
Virginia Local Government Advisory Council

Ken Kirkland
Multistate Tax Commission

Denise Lord
Maine Governor’s Municipal Advisory Council

Dan Mackey -
South Carolina Advisory Commission on
Intergovernmental Relations



Senator Jeanne Malchon
Florida Advisory Council on
Intergovernmental Relations

David Mattek
New Jersey Commission on
County and Municipal Government

Pauline Mengebier
Michigan Advisory Council on
Intergovernmental Relations
Paul Moore
New York Legislative Commission on
State-Local Relations

Kim Newman
Executive Office of the President
Office of Management and Budget

" Kathy Nixon

Florida Advisory Council on
Intergovernmental Relations

Doug Peterson
National League of Cities

Fred Pleiffer
Texas Advisory Commission on
Intergovernmental Relations

Lois Pohl
Missouri Commission on
Local Government Cooperation

Sally Potter
National Education Association

Jane Roberts
U.S. Advisory Commission on
Intergovernmental Relations

Elaine Young
Delaware House of Representatives
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Current Members of the
Advisory Commission on Intergovernmental Relations

(December 1987)

Private Citizens
James S. Dwight, Jr., Arlington, Virginia
Daniel J. Elazar, Philadelphia, Pennsylvania
Robert B. Hawkins, Jr., Chairman, Sacramento, California

Members of the U.S. Senate
David Durenberger, Minnesota

William V. Roth, Jr., Delaware
James R. ‘Sasser, Tennessee

Members of the U.S. House of Representatives

Sander Levin, Michigan
Jim Ross Lightfoot, Iowa
Ted Weiss, New York

Officers of the Executive Branch,
U.S. Government
Gwendolyn 8. King, Deputy Assistant to the President,
Director of Intergovernmental Affairs
Edwin Meese, III, Attorney General
Vacancy

Governors
John Ashcroft, Missouri
Ted Schwinden, Montana :
J ohn H. Sununu, Vice Chairman, New Hampshire -
Vacancy ‘

Mayors

Donald M. Fraser, Minneapolis, Minnesota
William H. Hudnut, III, Indianapolis, Indiana
Robert M. Isaac, Colorado Springs, Colorado
Henry W. Maier, Milwaukee, Wisconsin

Members of State Legislatures
John T. Bragg, Deputy Speaker, Tennessee House of Representatives
Ross O. Doyen, Kansas Senate
David E. Nething, Majority Leader, North Dakota Senate

=

Elected County Officials -

Gilbert Barrett, Dougherty County, Georgia, County Commission
Philip B. Elfstrom, Kane County, Illinois, County Commission
Sandra Smoley, Sacramento County, California, Board of Supervisors
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The Tax Reform Act of 1986: Its Effect on Both Federal and State Personal
Income Tax Liabilities, SR-8, 12/87, 84 pp.

Measuring State Fiscal Capacity, 1987 Editon, M-156, 12/87, 152 pp.

Significant Features of Fiscal Federalism, 1988 Edition, Vol 1, M-155, 12/87, 128 pp.

Is Constitutional Reform Necessary to Reinvigorate Federalism? A Roundtable
Discussion, M-154, 11/87, 89 pp.

Local Revenue Diversification: User Charges, SR-6. 10/87, 64 pp.

The Transformation in American Politics: Implications for Federalism,
B-9R, 10/87, 88 pp.

Changing Public Attitudes on Governments and Taxes, S-16, 9/87, 64 pp.

Devolving Selected Federal-Aid Highway Programs and Revenue Bases:
A Critical Appraisal, A-108, 9/87, 56 pp.

Estimates of Revenue Potential from State Taxation of Out-of-State Mail Order
Sales, SR-5, 9/87, 10 pp.

A Catalog of Federal Grant-in-Aid Programs to State and Local Governments:
Grants Funded FY 1987, M-153, 8/87, 36 pp.

Fiscal Discipline in the Federal System: National Reform and the Experience of
the States, A-107, 8/87, 58 pp .

Federalism and the Constitution: A Symposium on Garcia, M-152, 7/87, 88 pp.

Local Perspectives on State-Local Highway Consultation and Cooperation,
SR-4, 7/87, 48 pp. .

Summary of Welfare Reform Hearings—1986, SR-3, 6/87, 31 pp.
Significant Features of Fiscal Federalism, 1987 Edition, M-151, 6/87, 304 pp.

" Preliminary Estimates of the Effect of the 1986 Federal Tax Reform Act
on State Personal Income Tax Liabilities, SR-2, 12/86, 16 pp.

Measuring State Fiscal Capacity: Alternative Methods and Their Uses,
1986 Edition, M-150, 9/86, 181 pp.

The Transformation in American Politics: Implications for Federalism,
A-106, 8/86, 400 pp.

The Agricultural Recession: Its Impact on the Finances of State and Local
Governments, SR-1, 6/86, 60 pp.

State and Local Taxation of Out-of-State Mail Order Sales, A-105, 4/86, 160 pp.

A Framework for Studying the Controversy Concerning the Federal Courts and
Federalism, M-149, 4/86, 75 pp.

Devolving Federal Program Responsibilities and Revenue Sources to State an
Local Governments, A-104, 3/86, 88 pp. -
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The reports of the Advisory Commission on Intergovernmental Relations are released in five series: the “A” series de-
notes reports containing Commission recommendations; the “M” series contains Commission information reports ; the
“S” series identifies reports based on public opinion surveys; the “B” series reports are abbreviated summaries of full
reports; and the “SR” series are staff information reports. Reports may be obtained from ACIR, 1111-20th Street, NW,

Washington, DC 20575.




What
is
ACIR?

The Advisory Commission on Intergovern-
mental Relations (ACIR) was created by
the Congress in 1959 to monitor the opera-
tion of the American federal system and to
recommend improvements. ACIR is a per-
manent national bipartisan body repre-
senting the executive and legislative
branches of federal, state, and local govern-
ment and the public.

The Commission is composed of 26 mem-
bers—nine representing the federal gov-
ernment, 14 representing state and local
government, and three representing the
public. The President appoints 20—three
private citizens and three federal executive
officials directly and four governors, three
state legislators, four mayors, and three
.. elected county officials from slates nomi-

" nated by the National Governors’ Confer-
ence, the Council of State Governments,
the National League of Cities/U.S. Confer-
ence of Mayors, and the National Associa-
tion of Counties. The three Senators are
chosen by the President of the Senate and
the three Representatives by the Speaker
of the House.

Each Commission member serves a two-
year term and may be reappointed.

As a continuing body, the Commission ap-
proaches its work by addressing itself to
specific issues and problems, the resolution
of which would produce improved cooper-

ation among the levels of government and
more effective functioning of the federal
gystem. In addition to dealing with the all-
important functional and structural rela-
tionships among the various governments,
the Commission has also extensively stud-
ied critical stresses currently be placed on
traditional governmental taxing practices.
One of the long-range efforts of the Com-
mission has been to seek ways to improve
federal, state, and local governmental tax-
ing practices and policies to achieve equita-
ble allocation of resources, increased
efficiency in collection and administration
and reduced compliance burdens upon the
taxpayers.

Studies undertaken by the Commission
have dealt with subjects as diverse as trans-
portation and as specific as state taxation of
out-of-state depositories; as wide ranging as
substate regionalism to the more special-
ized issue of local revenue diversification. In
selecting items for the work program, the
Commission considers the relative impor-
tance and urgency of the problem, its man-
ageability from the point of view of finances
and staff available to ACIR and the extent
to which the Commission can make a fruit-
ful contribution toward the solution of the
problem.

After selecting specific intergovernmental
issues for investigation, ACIR follows a mul-
tistep procedure that assures review and
comment by representatives of all points of
view, all affected levels of government, tech-
nical experts, and interested groups. The
Commission then debates each issue and
formulates its policy position. Commission
findings and recommendations are pub-
lished and draft bills and executive orders
developed to assist in implementing ACIR
policies
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