Taxation of Interstate

Mail Order Sales
1994 Revenue Estimates

Advisory
Commission on
Intergovernmental

. @ Relations
Washington, DC

SR-18




Members of the
U.S. Advisory Commission

on Intergovernmental Relations
(January 1994)

Private Citizens

Daniel J. Elazar, Philadelphia, Pennsylvania
Mary Ellen Joyce, Arlington, Virginia
William F. Winter, Chairman, Jackson, Mississippi

Members of the U.S. Senate
Daniel K. Akaka, Hawaii

Byron L. Dorgan, North Dakota
Dave Durenberger, Minnesota

Members of the U.S. House of Representatives
James P. Moran, Virginia
Donald M. Payne, New Jersey
Steven H. Schiff, New Mexico

Officers of the Executive Branch, U.S. Government

Carol M. Browner, Administrator, U.S. Environmental Protection Agency
Marcia L. Hale, Assistant to the President
and Director of Intergovernmental Affairs
Richard W. Riley, U.S. Secretary of Education

Governors

Arne H. Carlson, Minnesota
Howard Dean, Vermont
Michael O. Leavitt, Utah
Robert J. Miller, Nevada

Mayors

Victor H. Ashe, Knoxville, Tennessee
Robert M. Isaac, Colorado Springs, Colorado
Edward G. Rendell, Philadelphia, Pennsylvania
Bruce Todd, Austin, Texas

Members of State Legislatures

Paul Bud Burke, President, Kansas Senate
Art Hamilton, Minority Leader, Arizona House of Representatives
Samuel B. Nunez, Jr., President, Louisiana Senate

Elected County Officials

Gloria Molina, Los Angeles County, California, Board of Supervisors
John H. Stroger, Jr., Cook County, Illinois, Commission
Barbara Sheen Todd, Pinellas County, Florida, Board of Commissioners




<&

Advisory Commission on
Intergovernmental Relations

Taxation
of Interstate
Mail Order Sales

1994
Revenue Estimates

SR-18

May 1994



Advisory Commission on Intergovernmental Relations
800 K Street, NW
Suite 450
Washington, DC 20575
Phone: (202) 653-5640
FAX: (202) 653-5429

ii U.S. Advisory Commission on Intergovernmental Relations



Preface
and
Acknowledgments

State andlocal governmentshavebeenun-
able to require collection of their sales taxes by
out-of-state mail order firms since the 1967 U.S.
Supreme Court opinion in National Bellas Hess
v. Illinois Department of Revenue. The Court held
that the companies could not be required to
collect sales and use taxes for states in which
their only presence consists of distributing cat-
alogs and advertising materials.

In 1984 and 1985, the Advisory Commis-

sion on Intergovernmental Relations under-
took a study of state and local taxation of
out-of-state mail order sales. On September 20,
1985, a majority of the Commission voted to
recommend to the Congress that legislationbe
enacted negating National Bellas Hess by requir-
ing mail order vendorsto collect state use taxes
on interstate sales delivered in any state in
which the vendor engaged in regular or sys-
tematic sales solicitation. The Commission rec-
ommended a substantial de minimis provision
and a single state-local tax rate in the legisla-
tion. Six members of the Commission filed a
strong dissent from the recommendation.

The recommendations, the dissent, and
the staff study were published in 1986 in State
and Local Taxation of Out-of-State Mail Order Sales.
The revenue estimates were updated for
1985-1988 in Estimates of Revenue Potential from
State Taxation of Out-of-State Mail Order Sales
(1987), and for 1990-1992 in State Taxation of In-
terstate Mail Order Sales (1992).

In 1992, the Supreme Court held in Quill Cor-
poration v. North Dakota that under certain condi-
tions states were not barred from requiring
payment of the use tax by an out-of-state seller

In 1994, a proposed “Tax Fairness for Main
Street Business Act” (5.1825) was introduced in
the U.S. Senate to authorize the collection of
state and local use taxes on interstate mail or-
der sales of tangible personal property.

Holley Ulbrich of Clemson University pre-
pared the 1994 state-local revenue estimates. Pro-
fessor Ulbrich conducted the original study in
1984-85 and has prepared all the previous up-
dates. She was assisted by Ellen W. Saltzman, a
graduate research assistant at Clemson.

ACIR is grateful to Christopher Zimmer-
man of the National Conference of State Legis-
latures and to Michael R. Mazerov of the
Multistate Tax Commission for their com-
ments and suggestions.

ACIR staff members Seth B. Benjamin and
Jill Gibbons also provided assistance.

ACIR assumes full responsibility for the ac-
curacy of the study.

John Kincaid
Executive Director

Philip M. Dearborn
Director, Government Finance Research
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Taxation

of Interstate

Mail Order Sales
1994

Revenue Estimates

Introduction

Consumers who purchase goods from
out-of-state mail order firms owe a use tax on
taxable purchases equivalent to the sales tax
they would have paid on purchases from an
in-state firm. Although most states have had
use taxes as long as they have had sales taxes,
the use tax is quite difficult to collect unless the
out-of-state seller has some nexus or physical
link to the state. Only if such a link exists can
states require collection of the tax, accordingto
the U.S. Supreme Court opinion in National
Bellas Hess, Inc. v. Illinois Department of Revenue
(1967). However, in Quill Corporation, Inc. v.
North Dakota (1992), the Court ruled that the
Congress could overturn the nexus provision
and authorize the states to require payment.

States have been seeking relief from the
nexus requirement because of (1) the effects on
noncollection of state revenuesand (2) adverse
competitive effects on in-state retailers. This re-
port provides estimates for 1994 of the poten-
tial revenue from collecting state and local
sales or use taxes on interstate mail order sales
that are presently untaxed. The estimates are
based on the $3 million de minimis and the local
sales tax provisions of legislation pending in
the Congress (5.1825).

The methodology for producing the esti-
mates was developed by ACIR in 1986 and pub-
lished in State and Local Taxation of Out-of-State
Mail Order Sales. The last estimates were pub-
lished by ACIR in State Taxation of Interstate Mail
Order Sales: Estimates of Revenue Potential
1990-1992.

In a recent study on behalf of the Direct
Marketing Association, Robert Nathan and As-
sociates used a similar methodology, but pro-
duced lower estimates than those in thisreport
(see Appendix 2).

Highlights
» The estimated potential total sales and
use tax revenue from mail order salesis

$4.57 billion in 1994. This excludes firms
with sales of less than $3 million.

s After allowing for estimated tax pay-
ments, the estimated additional revenue
from taxing mail order sales that cur-
rently escape the use tax is $3.30 billion

U.S. Advisory Commission on Intergovernmental Relations 1



for 1994. This figure represents approxi-
mately 2.4 percent of total state sales
and use tax collections. (Five states
have no sales tax.)

® Nine states would receive more than
$100 million in additional 1994 reve-
nue, with California’s gain of $483 mil-
lion the highest, followed by New York
at $359 million. Seven states would get
less than $10 million.

Methodology

Overview

Abase was developed of total 1992 mail or-
dersales (the most recent available figures) that
are potentially taxable. This figure was then ad-
justed for the de minimis requirement in 5.1825.
Exempting firms with national sales of less
than $3 million reduces collection and com-

pliance costs considerably, with only a modest
impact on the base and potential revenue.

This adjustment was made by multiplying
thebase by a percentage rather than by subtrac-
tion to avoid duplicating subtractions at later
stages. The resulting base, $80.34 billion, was
apportioned among the 50 states and the Dis-
trict of Columbia in proportion to personal in-
come. The resulting figure is the mail order
sales base. '

For each state, we calculated a tax rate that
reflects the state provisions for local sales and
use taxes. The local tax adjustment was made
by applying the ratio of local to state sales tax
collections to the state sales tax rate. The com-
bined state-local rate was then reduced by the
proportion of mail order purchases in each
state that consists of items not subject to the
sales and use tax. This calculated rate, which is
used to reflect relative state exemptions, is not
the rate that would actually be imposed if

The Methodology at a Glance
Amount
Description (billions)
1992 Gross Mail Order Sales $153.13
Less Sales Not Likely to be Taxed
100% of Services -26.62
75% of Business Purchases ($57.30) -42.98
83.53
Less Federal Government Purchases =76
1992 Potential Taxable Base §$82.77
Adjust to 1994 — 5% Annually +8.48
1994 Potential Taxable Base 91.25
Less De Minimis Exempted Sales -1091
1994 Gross Base $80.34
1994 Estimated Sales Tax on Mail Order Sales, Using State and Local Exemption-Adjusted Rates $4.57
Adjustment for Sales from Which Taxes Are Collected
1994 Gross Base $ 80.34
Less Sears, Penney, Spiegel, and Cable TV Shopping Networks -9.09
Less Other Sales by Firms with Nexus (16.5%) -13.257
1994 Untaxed Base $ 58.00
1994 Estimated Revenue from Untaxed Sales, Using State and Local Exemption-Adjusted Rates $3.302

2 U.S. Advisory Commission on Intergovernmental Relations



5.1825 is approved. The product of the exemp-
tion-adjusted state-local tax rate and the state’s
mail order sales base represents fotal potential
revenue for each state.

To determine additional revenue, it was nec-
essary to adjust the total base for in-state sales
collections and for base with existing nexus or
voluntary compliance on interstate sales. The
resulting nexus-adjusted 1994 state mail order
sales base is $58.00 billion. The exemption-ad-
justed rate for each state was applied to this
base to determine the potential additional rev-
enue~$3.30 billion—from taxing interstate
mail order sales.

Overall Base Estimates

The adjusted mail order sales and use tax
base is derived from 1993 Portable Mail Order In-
dustry Statistics (Richard D. Irwin), supplem-
ented by more detailed information from
Arnold Fishman's 1992 Guide to Mail Order Sales
(Marketing Logistics, Inc.). The decision to use
Fishman rather than the Census of Retail Trade is
consistent with prior estimates. In addition to
being less current, the Census data are much
less comprehensive than Fishman because
they identify only firms whose primary busi-
ness is mail order A significant amount of mail
order trade is with firms for which it is a sec-
ondary line of business.

Fishman identifies 1992 mail order sales of
$153.3 billion in three categories: (1) tangible
goods sold to consumers, $69.21 billion; (2) sales
of nonfinancial services to consumers, $26.62 bil-
lion; and (3) products sold to business firms,
$57.30 billion. All consumer tangible goods sales
are initially included in the base. Adjustmentsfor
exemptions are made at a later stage because ex-
emptions of goods vary from state to state.

No service sales were included because
S.1825 would authorize collection of taxes
only on mail ordersales of “tangible personal
property.”

Finally, 25 percent of business purchases are
included in the base, a somewhat arbitrary fig-
ure that wasused in earlier ACIR estimates and
was maintained for consistency. A review of
the composition of business purchases sug-
gests that 25 percent is quite conservative. For
example, a study of Connecticut sales taxes in-
dicated that 40 percent of the revenue was

derived from business purchases. A large share
of these purchases consists of office supplies,
furnishings, and electronic equipment. Since
such purchases are final sales (not directly in-
corporated in the final product), they would be
taxable in many states unless they are pur-
chased by the federal government. Federal
purchases totaled $760 million in 1992 and
were adjusted out of the base.

The resulting estimate of taxable mail order
sales for 1992 is $82.77 billion. Assuming nominal
growth of 5 percent per year, the estimated na-
tional mail order sales tax base (before adjust-
ments) projected for 1994 is $91.25 billion.

De Minimis Adjustment

The application of a de minimis rule would
reduce potential revenue gains to states some-
what, but would also reduce collection and
compliance costs considerably. S.1825 includes
a de minimis exemption for firms with salesless
than $3 million (or less than $100,000 in a given
state). The size distribution data from the 1987
Census of Retail Trade is applied to the broader
base developed from Fishman.

A cursory examination suggests that the
Census size distribution pattern holds for the
larger base developed by Fishman. According
to the 1987 Census, 63 percent of mail order in-
dustry sales were made by firms with sales over
$50 million, while Fishman's guide lists 62 per-
cent of sales. The closest Census size data break
to $3 million is at $2.5 million in sales. Adding
20 percent of the firms with sales between $2.5
million and $5 million to bring the exempt
firms up to the $3 million threshold would ex-
empt 89 percent of mail order firms but only
12.2 percent of sales from compliance.

However, each of these firms has to collect
sales tax in its home state. To avoid a double
correction for nexus, we remove only 98 per-
cent of these sales from the tax base. The result-
ing de minimis adjustment is 11.96 percent of
the base. The de minimis-adjusted 1994 mail order
sales base is $80.34 billion. These sales were ap-
portioned among the 50 states and the District of
Columbia on the basis of personal income.

Exemption-Adjusted Rates

The 1994 effective state and local combined
sales tax rate for each state, calculated in accor-
dance with S5.1825, was adjusted to account for

U.S. Advisory Commission on Intergovernmental Relations 3



six commonly used exemptions that involve a
significant share of mail order purchases: food,
dothing, prescription and nonprescription
drugs (separately) magazine subscriptions,
newspaper subscriptions, and religious items.
The rate was adjusted proportionately for each
state where one or more of these categories was
exempt from the sales and use tax.

For example, apparel accounted for 6.0
percent of the mail order base used in ACIR
estimates. We reduced the effective taxratein
each state that exempts clothing by 6.0 per-
cent of the official rate. (The adjustment was
smaller in Connecticut, which exempts only

clothing selling for less than $50.) The result
of these adjustments was an exemption-
adjusted effective rate in the 45 states with
sales taxes. The (unweighted) average ad-
justed sales tax rate for the states and the Dis-
trict of Columbia was 5.83 percent.

The exemption-adjusted rate was applied
to the sales base to determine total potential
revenue from mail order sales, including sales
on which taxes are being collected. This reve-
nue was estimated to be $4.57 billion in 1994 be-
fore collections adjustments. State-by-state
estimates are given in Table 1. We have greater
confidence in thistotal revenue figure than the

Table 1
Total Potential Revenue from Mail Order Sales, 1994
(millions)
State Sales Tax State Sales Tax
State Base* Revenue** State Base* Revenue**
Alabama $1,063.7 $67.3 New Jersey 3,282.8 155.4
Alaska 200.7 0.0 New Mexico 384.4 23.3
Arizona 1,042.3 61.5 New York 6,786.0 497.9
Arkansas 589.3 27.2 North Carolina 1,919.2 98.5
California 10,393.5 668.8 North Dakota 169.8 8.1
Colorado 1,107.9 66.3 Ohio 3,243.8 161.1
Connecticut 1 :408.6 69.8 Oklahoma 825.6 58.0
Delaware 233.3 0.0 Oregon 858.2 0.0
District of Columbia 245.2 13.7 Pennsylvania 3,863.2 200.8
Florida 4’1 59.1 233.9 Rhode Island 3240 19.6
. South Carolina 914.1 433
1 . 101.
Georgia e 98 South Dakota 186.6 10.1
ldaho 271:7 13:4 Tennessee 1,386-7 95.3
Winois 3,987.3 322.9 Lex‘;‘: 5'%‘1"-? 3§§~g
Indiana 1,621.5 75.5 ta . :
Vermont 170.5 8.3
lowa g1 o Virginia 2,087.5 83.0
Ke":as 984.8 577 Washington 1,661.1 105.6
Kentucky 12548 a7 West Virginia 432.8 25.7
ouisiana oo : Wisconsin 1,490.9 64.6
357.2 18.4
Maine ‘ ’ Wyoming 128.3 6.1
Maryland 1,789.0 83.2 Total, all states $80,339.5
m?éﬁfg:nuseﬁs g'ggg-g 1?3-? Total, tax statesonly ~ $78,433.1  $4,573.3
,923. .
Minnesota 1,427.6 73.5 . at L
TR ' Adjusted for de minimis.
582.9 38.9
Mfss'sstl 1 8 88.0 **|ncludes local taxes.
Missouri ’;g; 8 0'0 Sources: ACIR calculations based on Portable Mail Order In-
Montana : P dustry Statistics, 1993 Edition; Fishman's 1992 Guide
Nebraska 486.2 24. to Mail Order Sales; Advisory Commission on Inter-
Nevada 428.7 241 governmental Relations, Significant Features of Fiscal
New Hampshire 405.3 0.0 Federalism, 1993 Edition, Volume 1; and U.S. De-

partment of Commerce, Bureau ofthe Census, 1987
Census of Retail Trade.

4 U.S. Advisory Commission on Intergovernmental Relations



nexus-adjusted figure given below because of
the difficulty of determining how much of cur-
rent sales tax collections are accounted for by
mail order sales.

Collections Adjustment

The final correction is for taxes being col-
lected. Thereisreason tobelieve that the collec-
tions have increased since ACIR’s original
estimates in 1986. These collections arise from
in-state sales, nexus in other states, voluntary
compliance by sellers, and collection from pur-
chasers (mostly business).

The 1992 sales base included catalog sales
by Sears, ].C. Penney, and Spiegel, which col-
lect sales and use taxes in all states. Their com-
bined sales are adjusted for growth and
inflation to 1994 and subtracted from the base.
(Sears sales were included in the 1992 base and
must be adjusted out, even though the compa-
ny isnolonger in the catalog salesbusiness.) In
addition, the two cable TV shopping channels
are a major source of voluntary compliance,
and the base is adjusted for their sales. The
combined sales of the three companies and
two networks was $9.09 billion.

The reduction for nexus collections by oth-
er firms is much more difficult to determine. A
sample of catalogs suggests that nexus is typi-
cally limited to the home state, occasionally ex-
tending to one or two others. Of a sample of 92
catalogs for a variety of consumer and some
business products, 58 companies collected
sales tax for one state, 16 for 2 states, 10for3to5
states, 3 for 6 to 8 states, and 4 for 11 or more
states. One firm, based in New Hampshire
(which does not have a sales tax), did not col-
lect any sales tax, while one seller collected tax
in 35 states. Only three firms in the sample col-
lected sales tax in all states, and their sales were
included in the previous adjustment.

We were able to obtain sales figuresfor 27 of
these mail order firms with less than all-state
collections. Twenty of them were listed by Fish-
man among the top 460 firms with sales of $30
million or more and seven that were subsid-
iaries of mail order conglomerates. The sales
figures and number of states in which sales tax
is collected, according to the catalogs, is re-
ported in Table 2, with firms ranked by

Table 2
Sales Volume and Number of States
for Which Sales Tax is Collected,
Selected Mail Order Firms, 1992

1992 Sales  Number

Firm (millions)  of States*
L.L. Bean $662.0 1
Land’s End 597.0 3
Quill 341.0 4
Damark 270.3 1
Bradford Exchange 270.0 1
Domestications 263.0 4
L'eggs/Hanes 230.0 3
Lane Bryant 207.9 51
Victoria’s Secret 200.0 35
Lillian Vernon 156.8 2
Roaman’s 104.0 51
Old Pueblo Trader 79.3 1
Miles Kimball 66.0 2
Bedford Fair 54,9 2
Ambassador 41.6 1
Jackson and Perkins 40.3 51
Harriet Carter 39.6 1
Country Curtains 36.5 1
Herrington 34.8 0
Hammacher Schlemmer 33.7 5
Barnes and Noble 31.5 8
Nature’s Jewelry 30.0 1
Learn and Play 16.3 2
The Stitchery 15.1 1
Unique Petite 9.6 1
Intimate Appeal 5.5 1
Jewelry Values 31 1

® District of Columbia included.

Sources: Fishman's 1992 Guide to Mail Order Sales and indi-
vidual company catalogs.

sales size. Based on this sample, we estimated
that 16.5 percent of these sales are subject to tax.
This figure was used as the second adjustment
to the base for taxes being collected.

We recognize that there may be other collec-
tions as a result of voluntary compliance by pur-
chasers or audits of some business purchases,
which are easier to track than households. How-
ever, we have no way of determining the
amount of such collections. In any case, our
1994 base after nexus adjustments for sales sub-
ject to tax is $58.00 billion, a downward adjust-
ment of $22.34 billion. The collection-adjusted
base is distributed among the states on the ba-
sis of personal income. We are less sanguine
about the state-by-state collections estimates

U.S. Advisory Commission on Intergovernmental Relations 5



than the overall estimates. We speculate that
larger states, such as California, which have
more companies with nexus and have been
more aggressive about collections, are prob-
ably collecting a larger than average share,
while some smaller states are collecting a less
than average share.

Estimated Revenue Gain

The final step in determining revenue
gain, or potential additional revenue, was to
apply the exemption-adjusted rate to the de
minimis- and collection-adjusted base. The
product of these two numbers is the estimated

revenue gain for 1994 for each of the 45 states
with sales taxes and the District of Columbia.
The resulting estimates are reported in Table 3.
We place more confidence in the aggregate fig-
ure than in the individual state estimates be-
cause the allocation among states is at best an
approximation. (Some states may have more
mail order purchases relative to personal in-
come than others, depending on such factors
as how rural they are, how many elderly per-
sons there are in the state, or the distribution of
increasingly upscale purchases by mail) The
total revenue gain is estimated at $3.30 billion
for 1994.

Table 3
Total Potential Additional Revenue from Mail Order Sales, 1994
(millions)
Adjusted  Additional Adjusted Additional
State Base* Revenue** State Base* Revenue**
Alabama $767.9 $48.6 New Jersey 2,369.9 112.2
Alaska 144.9 0.0 New Mexico 277.5 16.8
Arizona 752.4 44.4 New York 4,898.9 359.4
Arkansas 425.5 19.6 North Carolina 1,385.5 71.1
California 7,503.2 482.8 North Dakota 122.6 5.8
Colorado 799.8 47.9 Ohio 2,341.7 1163
Connecticut 1,016.9 50.4 Oklahoma 596.0 41.8
Delaware 168.4 0.0 Oregon ) 619.6 0.0
District of Columbia 177.0 9.9 Pennsylvania 2,788.9 145.0
Florida 3'002.5 168.9 Rhode Island 2339 14.2
. South Carolina 659.9 31.3
g:?vragilia 11;.33'(7) e South Dakota 134.7 7.3
idaho 196:2 9:7 Tennessee 1,001.1 63.8
lllinois 2,878.5 233.1 Let’;f 3?3;-? 232%
Indiana 1,170.6 54.5 v ' 6.
ermont 123.0 .0
owa_ 2092 o Virginia 1,506.9 59.9
Kentucky 710.9 417 Washington 1,199.2 76.2
Louisi 770.1 61.9 West Virginia 312.4 18.6
hj’a“i‘:;a“a 2578 133 Wisconsin 1,076.3 46.6
) ) Wyoming 92.6 4.4
Maryland 1,291.6 60.1 Total, all states $57,998.3
mia:,;iagcahnusetts ;ﬁg-g 183-2 Total, tax states $56,622.0  $3,301.5
m:gs?gotal 1 2;82 gg; ® Adjusted for revenue currently being collected.
isstssipp 35 **Includes local taxes.
Missouri 1 1 §g; 0'0 Sources: ACIR calculations based on Portable Mail Order in-
Montana : g dustry Statistics, 1993 Edition; Fishman's 1992 Guide
Nebraska 3511 17.4 to Mail Order Sales; Advisory Commission on inter-
Nevada 309.5 17.4 governmental Relations, Significant Features of Fiscal
New Hampshire 292.6 0.0 Federalism, 1993 Edition, Volume 1; and U.S. De-

partment of Commerce, Bureau of the Census, 1987
Census of Retail Trade.
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Concluding Comments

Several cautions should be attached to
these estimates.

sion of business purchases probably
makes the revenue estimates too low.
On the other hand, it is possible that
more firms may be either meeting the

1) They are based on current reporting of nexus test or in voluntary compliance

mail order sales. There may be unre-
ported mail order sales that are not in-
cluded.

2) One of the most difficult figures to de-
termine is the adjustment for taxes be-
ing collected. As a result of stepped-up
state enforcement in recent years, this
figure may be higher than our esti-
mates, reducing the estimated revenue
gains from untaxed mail order sales.

3) The share of business purchases that
would fall in the tax realm is probably
higher than we thought when making
earlier estimates. For consistency, we
kept that ratio. However, business mail
order purchases consist largely of office
supplies and equipment, which are tax-
able in many states. Our limited inclu-

than we allowed for, so the collections
adjustment may be too low. In that
case, estimated revenue gains would
be understated. Given these offsetting
errors, the resulting revenue gain esti-
mates should be used with caution.

4) If states are able to tax a broader range

of mail order sales than is presently fea-
sible, they may experience increases in
sales and use tax revenues close to
those projected in this report, but some
of that revenue may come from in-state
firms rather than mail order firms.
These revenue projections do not at-
tempt to account for any switching of
purchases between in-state and mail
order sellers as a result of changes in tax
obligation.

U.S. Advisory Commission on Intergovernmental Relations 7
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Appendix 1
Changes

in Methodology

from the 1990-1992
Estimates

Several changes were made in the method-
ology for this report.

1) We used the assumptions specified in
$.1825, which call for a combined
state-local rate and a $3 million de mini-
mis exemption. These two changes
would give us higher figures than re-
ported for 1990-1992.

2) We made the de minimis correction to
the original base, which makes the base
appearrelatively smaller than in earlier
estimates.

3) We reviewed other exclusions from the
base more thoroughly, drawing in part
on the work of Nathan Associates,
which reduced the base, including a
correction for sales to the government
and a partial elimination of catalog
showroom sales. The net effect of these
changes was to reduce the base.

4) The exemptions were carefully reviewed
and adjusted, particularly magazines,
newspapers, and sales by religious orga-
nizations, a growing share of mail or-
dersales. Unlike the earlier reports, this
study provided an estimate of total po-
tential tax revenue from mail order
sales at this stage, including what is col-
lected as well as the uncollected
amount,

5) We gave much more attention to the is-
sue of nexus, reviewing catalogs, utiliz-
ing some of the information from the
Nathan Associates report, and raising
the issue of increased voluntary com-
pliance and collection from purchasers.
The result is a larger nexus adjustment,
reflected in the lower collections-ad-
justed revenue.

We believe that these changes increase the
accuracy of the estimates and provide a firmer
foundation for predicting the revenue impact
of the proposed legislation.

U.S. Advisory Commission on Intergovernmental Relations 9



Appendix 2

The
Nathan Associates
Estimates

10 U.S. Advisory Commission on Intergovernmental Relations

Arecent study, The Impact of Taxing Interstate
Mail Order Sales on State/Local Government Reve-
nue (February 1994) was produced by Robert
Nathan Associates on behalf of the Direct Mar-
keting Association. They used a methodology
similar to ACIR’s, but with slightly different as-
sumptions, and estimated 1992 revenue gains
of $1.38 billion. Projecting to 1994 at the current
rate of growth of mail order sales, that estimate
of sales and use tax revenue increases to $1.6
billion.

The Nathan Associates estimates were de-
veloped priorto the introduction of 5.1825. Ad-
justing for the lower de minimis provisions of
the bill and adding in the required payments
onbehalf of local governments would increase
the estimates by approximately 10 percent, to
$1.76 billion, which is 53 percent of the ACIR es-
timate.

The methodological differences are rela-
tively modest, with one important exception.
Both the ACIR and Nathan estimates are based
on Fishman and both use the methodology de-
veloped for ACIR’s 1986 study, State and Local
Taxation of Out-of-State Mail Order Sales. Bothuse
the Fishman data to develop the taxable base
and the Census size data as a way to estimate
the de minimis exemption, with some differ-
ences about what is included in the base.
ACIR’s de minimis threshold is lower because
the Commission had access to the proposed
S.1825.

Both studies adjust for exemption of cer-
tain items based on their share in the mail or-
der base. Nathan made these adjustments to
the base, while ACIR made the adjustments to
the sales tax rate. Therefore, other thingsbeing
equal, we would have a higher base and alow-
er rate, with essentially the same revenue con-
sequences. Both sets of estimates use a state
andlocal combined rate, as specified in current
legislation, and both adjust for nexus. While
the Nathan study had access to more detailed
information, the ACIR adjustment of $22.02bil-
lion is surprisingly similar to their estimate of
$23.7 billion of sales currently subject to collec-
tions.

The basic differences between the two
studies are not conceptual, but mathematical,
in using multiplicative versus additive adjust-
ments. We believe that the lower estimate of



revenue potential in the Nathan Associates re-
portisbased on amathematical difference. The
results of successive subtractions (Nathan) is
quite different from the result of successive
multiplications (ACIR). The Nathan method
fails to eliminate duplicate subtractions, thus
underestimating the base and the revenue po-
tential.

Nontaxed sales should be adjusted for as a

group because they involve no duplication, but
subtracting different kinds of adjustments is
not appropriate because the effect is nonaddi-
tive. A mail ordersale of food to government
would be subtracted twice; a sale of food to
government by a small firm would be sub-
tracted three times. As the number of subtrac-
tions increases, the differences increase
accordingly.
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Appendix 3
State Sales

and Use Tax
Provisions

on Interstate
Mail Order Sales
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Alabama

Not liable if only connection with Alabama is
sending catalogs into the state.

Arizona

Liable if solicitations are substantial and recur-
ring and if retailer benefits from in-state bank-
ing, financing, debt collection, communication
system, or marketing activities, or authorized
installation, servicing, or repair facilities.
Arkansas

Liable if retailer engages in continuous, regu-
lar, or systematic solicitation by advertisement
or through mail order or catalog publications.
Use tax imposed on distribution of tangible
personal property.

California

Liable if retailer engages in business in the state.
Colorado

Not liable if only connection is by U.S. mail or
common carrier

Connecticut

Liable if retailer solicits sales in the state and
makes 100 or more retail sales to destinations
within the state during the 12-month period
ended on the preceding September 30; no tax if
only using mail or common carrier.

District of Columbia
Liable.

Florida

Liable if out-of-state dealer is a corporation do-
ing business under the laws of Florida or a per-
son domiciled in Florida, maintains retail
establishments or offices in the state, has
agentsin the state, creates nexus with the state
orconsentsto imposition of the tax; if the prop-
erty was delivered in this state in fulfillment of
a sales contract that was entered into in this
state; if another jurisdiction uses its taxing
powers and its jurisdiction over the retailer in
support of this state’s taxing powers, the dealer
is subject to service of process, the dealer’s mail
order sales are subject to the power of this state
to tax sales or to require the dealerto collect use
taxes under a statute or statutes of the United
States; the dealer, while not having nexus with
this state on any of the bases described above
or below, is a corporation that is a member of



affiliated group of corporations (as defined in
Internal Revenue Code Sec. 1504(a) whose
members are includible under IRC Sec. 1504(b)
and whose members are eligible to file a con-
solidated federal corporation income tax re-
turn and any parent or subsidiary corporation
in the affiliated group has nexus with Florida
on one ormore of the bases described above or
below; or the dealer or his activities have suffi-
cient connection with or relationship to this
state or its residents of some type other than
those described above to create nexus empow-
ering thisstate to tax its mail order sales ortore-
quire the dealerto collect sales tax oraccrue use
tax

Georgia
Liable.

Hawaii
Liable.

Idaho

Liable if retailer engages in business in the
state.

Illinois
Liable if retailer maintains a business in the
state.

Indiana

Liable if out-of-state retailer regularly solicits
salesin Indiana — makes at least 100 retail trans-
actions from outside Indiana to destinations in
Indiana during any 12-month period or makes at
least 10 retail transactions totaling more than
$100,000 from outside Indiana to destinations in
Indiana during a 12-month period.

Iowa

Liable if retailer benefits from any in-state
banking, financing, debt collection, telecom-
munications, or market activities; or benefits
from authorized installation, servicing, or re-
pair facilities.

Kansas

Liable if retailer maintains place of business or
agent in the state or solicits orders through cat-
alog or other advertising media.

Kentucky
Liable if retailer utilizes services of any in-state
financial institution, telecommunication sys-

tem, radio or TV station, cable TV service, print
media, or other facility or service.

Louisiana

Liable if retailers make sales of tangible personal
property for distribution, storage, use, or other
consumption in the state. Use tax due on mail or-
der shipments by concerns having a place of
business or qualified to do business in the state.
Maine

Liable if retailer has employee or agent in state.
Maryland

Liable if retailer engages in business in the state.

Massachusetts

Liable. The Massachusetts Department of Rev-
enue will not enforce the law until federal stat-
utory or case law specifically authorizes each
state to require foreign mail order vendors to
collect sales and use taxes on goods delivered
to that state.

Michigan

No tax on the storage, use, or consumption of

property that the state is prohibited from tax-
ing under U.S. law.

Minnesota

Liable if retailer has a place of business in the
state or any representative, agent, salesperson,
canvasser, or solicitor operating in the state un-
derthe authority of the retailer or its subsidiary.
A retailer making retail sales from outside the
state to a destination within the state and not
maintaining a place of business in the state
must collect the use tax if the retailer engagesin
the regular orsystematic soliciting of salesfrom
potential customers in the state.

Mississippi

Liable if retailer does business in the state.
Missouri

Notliable unlessretailer has agent or represen-
tativein the state ormaintains place of business
and a stock of goods, orengagesin businessac-
tivities, and total gross receipts exceed $500,000
in Missouri or $12.5 million in the U.S. in the
preceding calendar year.

Nebraska
Not liable if only connection is by mail, adver-
tisements, etc.
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Nevada

Liable if retailer maintains place of business in
the state.

New Jersey .

Not liable if only connection is by mail or com-
mon carrier

New Mexico

Liable if attempting to exploit in-state markets,
including delivering or distributing products
as a consequence of an advertising or other
sales program.

New York

Liable if retailer hasmore than $300,000 in gross
receipts from deliveries in New York and more
than 100 deliveries into New York in Decem-
ber-November, and solicitation satisfies nexus
requirement.

North Carolina
Liable if retailer engages in business in the
state.

North Dakota

Liableif retailer has place of business oragent
in the state; not liable if all business in state is
conducted by U.S. mail, telephone, or com-
mon carrier.

Ohio

Liable if sufficient nexus exists, which in-
cludes conducting a continuing pattern of
advertisingformail orderretailerswhobene-
fit from in-state banking, financing, debt col-
lection, telecommunication, or marketing
activities, or from installation, servicing, or re-
pair facilities, and telecommunication shop-
ping systems utilizing a toll-free number
intended to be broadcast or transmitted to
consumers in the state.

Oklahoma

Liable if retailer engages in business through
continuous, regular, or systematic solicitation
of retail sales by advertisement through mail
order or catalog publications.

Pennsylvania
Liable if retailer creates nexus with the state.

Rhode Island
Liable if retailer maintains place of business or
agent in the state.
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South Carolina

The Tax Commission has announced a mora-
torium on the collection of the use tax for com-
panies that merely have an economic presence
in the state.

South Dakota
Liable if retailer engages in business in the state.

Tennessee

Liable if retailer engages in regular or systematic
solicitation of a consumer market by advertising
or by means of a communication system.

Texas

A retailer is engaged in business in the state
who engages in regular or systematic solicita-
tion of sales of taxable items in Texas by the dis-
tribution of catalogs, periodicals, advertising
flyers, or other advertising; by means of prints,
radio, or television media, or by mail, telegra-
phy, telephone, computer data base, cable, optic,
microwave, or other communication system
for the purpose of effecting sales of taxable
items; or solicits orders by mail or through oth-
er media and under federal law is subject to or
permitted to be made subject to the jurisdiction
of this state for purposes of collecting the tax.

Utah

Liable if retailer engagesin regular orsystemat-
ic solicitation of in-state consumer market by
advertising by print, radio or television, or
communication system.

Vermont

Liable if retailer solicits sales through a repre-
sentative, owns or controls a person engaged
in the same manner or similar line of business,
or maintains or has a franchisee orlicensee op-
eratingundersuch person’sname in the state if
the franchisee or licensee is required to collect
the sales tax, makes sales from outside the state
to a destination within the state who engages
in re systematic, or seasonal solicitation
of sales in the state through the display or distri-
bution of advertising in the state orby commu-
nication systems if such person has made sales
from outside the state to destinations within
the state of at least $50,000 during any
12-month period preceding the monthly or
quarterly period for determining state sales tax
liability.



Virginia
Not liable if retailer advertises only through U.S.
mail and makes delivery by common carrier.

Washington

Liable if gross proceeds of sales of tangible per-
sonal property delivered from outside the state
to in-state destinations exceed $500,000 during
any 12-month period.

West Virginia
Liable if retailer has physical presence in the
state orany other presence constituting nexus.

Wisconsin

Not liable if only connection is sending cata-
logsif subsequent orders are shipped by mail or
common carrier, or receiving mail or tele-
phone orders outside the state if such orders
are shipped by mail or common carrier

Wyoming
Liable if retailer has agents in the state.

Source: Commerce Clearing House, State Tax
Guide (Chicago, 1993), Volume 2.
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What 1s ACIR?

The Advisory Commission on Intergovernmental Relations (ACIR)
was created by the Congress in 1959 to monitor the operation of the
American federal system and to recommend improvements. ACIR is a
permanent national bipartisan body representing the executive and leg-
islative branches of federal, state, and local government and the public.

The Commission is composed of 26 members—nine representing the
federal government, 14 representing state and local government, and three _
representing the public. The President appoints 20—three private citizens
and three federal executive officials directly, and four governors, three
state legislators, four mayors, and three elected county officials from slates
nominated by the National Governors’ Association, the National Confer-
ence of State Legislatures, the National League of Cities, U.S. Conference
of Mayors, and the National Association of Counties. The three Senators
are chosen by the President of the Senate and the three Representatives by
the Speaker of the House of Representatives.

Each Commission member serves a two-year term and may be
reappointed.

As a continuing body, the Commission addresses specific issues
and problems the resolution of which would produce improved coop-
eration among governments and more effective functioning of the fed-
eral system. In addition to dealing with important functional and policy
relationships among the various governments, the Commission exten-
sively studies critical governmental finance issues. One of the long-
range efforts of the Commission has been to seek ways to improve
federal, state, and local governmental practices and policies to achieve
equitable allocation of resources and increased efficiency and equity.

In selecting items for the research program, the Commission con-
siders the relative importance and urgency of the problem, its manage-
ability from the point of view of finances and staff available to ACIR,
and the extent to which the Commission can make a fruitful contribu-
tion toward the solution of the problem.

After selecting specific intergovernmental issues for investigation,
ACIR follows a multistep procedure that assures review and comment
by representatives of all points of view, all affected levels of government,
technical experts, and interested groups. The Commission then debates
each issue and formulates its policy position.

Advisory Commission on Intergovernmental Relations
800 K Street, NW
South Building. Suite 450
Washington, DC 20575
Phone: (202) 653-5640
FAX: (202) 653-5429
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