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Foreword 

During the past decade and a half, a wholly 
new development has surfaced in the field of 
intergovernmental relations: the emergence of 
a host of federal regulatory programs aimed at 
or  implemented by state and local govern- 
ments. With this regulatory spill-over from the 
tradit ional economic sphere, the nation's 
states and localities were conscripted into the 
battles over pollution, discrimination, civil 
rights, energy conservation and greater safety. 

This trend was noted in an earlier AClR re- 
port, The Federal Role in  the Federal System: 
The Dynamics of  Growth, published in 1981. 
That study concluded with the Commission's 
finding that 

Over the past 20 years the federal 
role has become bigger, broader, 
and deeper-bigger within the fed- 
eral system, both in size of its inter- 
governmental outlays and the num- 
ber of grant programs, broader in its 
program and policy concerns, and 
the wide range of subnational gov- 
ernments interacting directly with 
Washington; and deeper in its regu- 
latory thrusts and preemptive 
proclivities. 

Case studies prepared as a part of that report, 
particularly the volumes dealing with federal 

involvement in environmental protection, ele- 
mentary and secondary education, and higher 
education showed a significant rise in national 
regulation and a growing state and local con- 
cern about rigid, intrusive, and sometimes 
costly requirements. 

These developments are examined in more 
detail in this study. In it, the Advisory Commis- 
sion on Intergovernmental Relations has 
probed the growth and operation of the new 
forms of intergovernmental regulation; 
identified and classified the major types of 
such regulations; analyzed their legal bases 
and treatment by the courts; traced their evo- 
lution through the nation's legislative process; 
reviewed the problems associated with rule- 
making, administration, and enforcement; 
chronicled past efforts and present proposals 
for regulatory relief and reform; and sought to 
gauge some of the fiscal and administrative im- 
pacts of federal intergovernmental regulations 
on state and local governments. The seventh 
and final chapter of this report presents the 
findings and the issues raised by those find- 
ings, along with Commission's recommenda- 
tions for reform. 

The report was approved by the Commission 
at its meeting of December 2-3, 1982. 

S. Kenneth Howard 
Executive Director 

David B. Walker 
Assistant Director 
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Chapter 1 

The Growth of 
Federal Intergovernmental Regulation : 

Origin and Issues 

F R O M  SUBSIDY T O  REGULATION 
Traditionally, when federal policymakers 

have wished t o  encourage state and local gov- 
ernments to  perform some particular activity o r  
p r o v i d e  some par t icu lar  service, t hey  have 
relied upon the technique o f  subsidization. Al- 
though land grants were common dur ing the 
19th century-helping, among other things, t o  
establish a system of state universities-by far 
the most common subsidy device since the 
1880s has been the categorical cash grant-in- 
aid. According to  an AClR tabulation, at the 
e n d  o f  1980 t h e r e  w e r e  a b o u t  540 f u n d e d  
special-purpose grants t o  the states and locali- 
ties, for  purposes ranging f rom airport plan- 
n ing to  youth employment. Each provides a f i-  
nancial incentive to  state and local officials 
(and voters) t o  d o  Washington's bidding. 

Over the past two decades, however-and 
since 1969 in particular-there has been a dra- 
matic shift i n  the way in which the federal gov- 
ernment deals w i th  states and localities. Al- 
though the upward c l imb in grant subsidies 
pers is ted d u r i n g  mos t  o f  t h i s  era, federa l  
policymakers also turned increasingly t o  new, 
more intrusive, and more compulsory regula- 
tory programs to  work  their wi l l .  To cite just a 
few prominent examples, all o r  some state and 
local governments were mandated to  : 



eliminate discrimination in public employ- 
ment and federally assisted services; 
make their public transit systems fully ac- 
cessible to the physically disabled; 
establish and enforce a 55 mile per hour 
maximum speed limit; 
upgrade the  condi t ions o f  pr isons and 
jails; 
offer classroom instruction in the native 
1anguage.of students with limited English- 
speaking abilities; 
provide wastewater treatment at advanced 
technological levels; 
protect the health and safety of  workers in 
private industry; 
assure a free public education to all handi- 
capped chi Id ren . 

At first, this "regulatory shift" attracted little 
pub l i c  not ice.  For most o f  the 1970s, the 
intergovernmental agenda was dominated by 
problems relating to grants-in-aid, grant con- 
solidation, and General Revenue Sharing. Over 
recent years, however, state and local govern- 
ment concern about federal "mandating" has 
become a prominent political issue. The Rea- 
gan Administration, in turn, has identified reg- 
ulatory rel ief  as a pr inc ipa l  object ive o f  i ts 
"New Federalism." 

Even though the mandating issue burst sud- 
denly into political awareness, it culminated a 
well established trend. The comprehensive 
AClR study, The Federal Role in the Federal 
System: The Dynamics o f  Growth, clearly 
traced the rise o f  federal regulatory controls in 
several functional areas. Case studies profil ing 
the development o f  national policy in the fields 
of elementary and secondary education, higher 
education, and environmental protection in 
particular noted a dramatic increase in regula- 
tory initiatives during the past dozen years. In 
the field of pollution control, for example, the 
Commission's case analysis noted a progres- 
sion from federal research (inaugurated in the 
late 1940s), to construction grants (beginning 
in the 1950s and expanded in the 1960s), to  
mandatory national standards imposed on state 
and local  governments i n  the early 1970s.' 
Intergovernmental tensions rose simultane- 
ously. As James Krier and Edmund Ursin 
observe, 

Whereas past policy reflected a sort 
o f  "cooperat ive federal ism" 
consisting in some national but also 
considerable state authority, that of 
the present underscores "federal" 
and . . . is distinctly uncooperative. 
Pollution policy i s  national policy, 
and the states are litt le more than re- 
luctant minions mandated to do the 
dirty work-to implement federal di- 
rectives often distasteful at the local 
level. . . . The fact that federal policy 
of  today i s  simply the cblmination o f  
a slow but steady trend that began 
years ago should not obscure the es- 
sential difference between old policy 
and new, between federal ism and 
federa l i~at ion.~ 

Similar t rends were no ted  in  o ther  f ie lds 
studied. During the 1950s and 1960s, whether 
or not the federal government had a role to 
play in educational finance was the decisive is- 
sue. This question was resolved affirmatively 
by the passage of the National Defense Educa- 
t ion Act in 1958 and, especially, with the Ele- 
mentary and Secondary Education Act and the 
Higher  Education Act  i n  1965. Du r i ng  the 
1970s, however, new issues emerged. Accord- 
ing to the Commission's study, 

. . . the  focus o f  po l icy  debate i n  
higher education has largely shifted 
f rom finance t o  regulat ion.  . . . 
[Cloncern over a variety of  federal 
regulations and grant conditions has 
increasingly become the subject of 
speeches, articles, editorials and re- 
ports'. . . . Complaints range from in- 
creasing red tape and the administra- 
tive costs of regulatory compliance 
to  the distortion o f  academic priori- 
t ies and eros ion o f  academic 
freedom.' 

Similarly, "the focus of  controversy has shifted 
to federal regulation" in the field of elementa- 
ry and secondary education.' 

Other close observers have noted a similar 
progression, suggesting dramatic changes in 
the balance of intergovernmental authority. 
According to two political scientists, 



O u r  federa l  system has evo lved  
t h r o u g h  a n u m b e r  o f  stages, each 
given appropriate labels by  analysis. 
If we were t o  label the current trend, 
perhaps it should be best described 
as regulatory f e d e r a l i ~ m . ~  

The policy concerns created by federal regu- 
lation o f  state and local governments are the 
subject o f  this report. Its aim is t o  trace the his- 
torical, legal, polit ical and administrative back- 
ground o f  the new federal intergovernmental 
regulation, and t o  offer the recommendations 
o f  the Advisory Commission o n  Intergovern- 
mental Relations to  make i t  at once less bur- 
densome and more effective. 

Distinguishing Subsidy and Regulation 

Policy analysts-indeed, most observers o f  
government-view regulation and subsidy as 
alternative strategies for  influencing the con- 
duct o f  individuals and organizations. This dis- 
t inct ion is consistent wi th the common-sense 
meanings o f  the terms. According to  Webster, 
a subsidy is a "grant o r  gift o f  money," whi le a 
regulation is a "rule o r  order having the force 
o f  law." That is, subsidies are incentives o r  
rewards-the helping hand-while regulations 
are d i rec t ives  backed  b y  sanct ions  o r  
penalties-the mailed fist.' 

Modern  governments at all levels use a lot  o f  
both. Private individuals are subject t o  much 
regulation, including criminal and traffic laws. 
They also are the beneficiaries o f  a considera- 
ble number o f  subsidies, among them Medi-  
care benef i ts ,  s tuden t  loans, f ree  p u b l i c  
libraries, and tax deductions for  charitable 
contributions. Businesses, too, are heavily reg- 
ulated, and also may be eligible for certain 
subsidies: small business loans, special mail- 
ings privileges, tax abatements and a variety o f  
other benefits. 

Although the general meanings are clear, in  
practice a clear-cut demarcation between these 
two forms o f  policies is often dif f icult  to  draw. 
Many times, subsidy and regulation are used in 
combination. Both kinds o f  programs may be 
a u t h o r i z e d  i n  a s ing le  federa l  statute, and  
sometimes are entrusted to  a single govern- 
mental agency. The western railroads in the 
19th century and nuclear power in the 20th are 
examples o f  specific industries which were 

both promoted and control led by government. 
Some analysts wou ld  argue that, in  both  cases, 
protective regulation itself became a k ind  o f  
"subsidy." Similarly in recent years, the health 
care system has been both  heavily subsidized 
(via Medicare and Medicaid) and increasingly 
regulated. 

A clear distinction between regulation and 
subsidy is even more dif f icult  to  make where 
intergovernmental programs are concerned. 
Few federal programs affecting state and local 
governments are pure types. All subsidies are 
accompanied by  regulations, and many rggula- 
tions are tied, in some manner, t o  subsidfes. 

Every grant-in-aid program-including Gen- 
eral Revenue Sharing, the least restrictive form 
o f  aid-comes wi th  federal "strings" attached. 
Here, as in other areas, there is n o  such th ing 
as a free lunch. Program conditions-specify- 
ing the purposes for which funds can be spent, 
as well  as application procedures, planning re- 
quirements, audit provisions and other admin- 
istrative standards-have long been a part of 
intergovernmental relationships. Although the 
ear l iest  grants had  f e w  admin i s t ra t i ve  
cont ro ls -and these f e w  w e r e  p o o r l y  
enforced-provisions assuring federal over- 
sight became commonplace in  the first dec- 
ades o f  this c e n t ~ r y . ~  

Despite the efforts o f  several recent Presi- 
den ts  t o  devo lve  dec i s ionmak ing  t h r o u g h  
block grants and to  standardize and simplify 
grant  admin is t ra t ion ,  federa l  " regu la t i on "  
through such conditional grants has increased 
sharply over the past two decades. The more 
than 200 narrow-purpose categorical grants en- 
acted dur ing the Great Society era were fol- 
lowed by an additional 90-odd programs in  the 
Nixon-Ford years and about 70 more dur ing the 
Carter Administration. The drive for  program 
consolidation dur ing the 1970s eliminated only 
about 46 such grants, gently slowing-but cer- 
tainly no t  stemming-the categorical t ide. No t  
only d id  the number o f  programs increase, but  
the conditions associated wi th  them in  many 
cases became more detailed and intrusive. 

At the same time, i t  also is t rue that most 
intergovernmental regulatory programs are 
l inked in some manner to  the grant-i 
tem. Some rely o n  federal fiscal lever 
complish their objectives, whi le others have 
grants associated wi th  them to  pay at least a 



port ion of mandated costs. This overlap is 
illustrated by the manner in which Washington 
has relied chiefly upon the threat of the with- 
drawal of federal funds to advance nondiscrim- 
ination goals; by the fact that the same statute 
which established national clean water stand- 
ards also created a very large construction 
grant to help pay the cost of meeting them; 
and by the combination of grant programs, 
court decisions, and executive branch rules 
which have advanced the cause of bilingual ed- 
ucation in the schools. 

In the intergovernmental sphere, then, regu- 
lation and subsidy are less like different parts 
of a dichotomy than opposing ends of a con- 
tinuum. At one extreme i s  the general support 
grant with just a few associated conditions or 
rules; at the other is  the costly, but wholly 
unfunded, national "mandate." In between are 
many programs combining subsidy and regula- 
tory approaches, in varying degrees and in var- 
ious ways. 

Still, if facile distinctions cannot be made, 
the two polar types must be stressed. To para- 
phrase Orwell, all programs are regulatory, but 
some are more regulatory than others. Despite 
the conditions which are universally associated 
with them, grants-in-aid must be classified pri- 
marily as "subsidy" rather than "regulatory" 
programs, and will be so regarded here.9 The 
difference, as in conventional usage, has to do 
chiefly with the degree of compulsion.10 One 
of the most important features of the grant-in- 
aid i s  that its acceptance is  still viewed legally 
as entirely voluntary. No state or local govern- 
ment i s  required to receive funds or suffers 
any sort of legal or additional financial penalty 
if it chooses not to do so. Although it is  diffi- 
cult for many jurisdictions to forego substantial 
financial benefits, this option remains real. 
Witness Arizona's long-standing refusal to par- 
ticipate in Medicaid, the largest of all federal 
assistance programs. 

Secondly, most grant-in-aid conditions affect 
only the administration of those activities fund- 
ed in whole or in part with federal funds. Al- 
though some exceptions may be noted, their 
compass i s  usually narrow and directly related 
to the purpose of the specific program. 

Finally, grants-in-aid generally provide signif- 
icant benefits to the recipient jurisdiction. That 
is, they help a state or local government to 

meet their own needs by increasing fiscal re- 
sources. Although federal program conditions 
may raise total costs, these are usually more 
than offset by federally offered funds. 

In sum, the prototypical grant program i s  
voluntary, imposes requirements directly relat- 
ed to the purpose of the program, and can of- 
fer substantial fiscal benefits to  the recipient. 
For these reasons, and in order to  highlight the 
important differences between the new "man- 
dating" issue and long established concerns 
over "categorical red tape," traditional grant- 
in-aid conditions tied to the acceptance of a 
single program are generally excluded from 
this study of the new intergovernmental 
regulation. 

What are termed intergovernmental regula- 
tory programs in this report involve more sub- 
stantial elements of coercion. Voluntariness i s  
greatly reduced or lost by the presence and 
possible application of legal or fiscal sanctions. 
Many requirements have far-reaching impact, 
and the beneficiary relationship i s  often re- 
versed. Thus, while the typical federal grant of- 
fers resources which "assist" a state or local 
government in the pursuit of its program ob- 
jectives, in the typical regulatory program state 
and local governments involuntarily "assist" 
Washington in accomplishing national policy 
goals. Under recent laws, for example, state 
and local officials have been charged w i th  
enforcing federal standards (in such areas as 
clean air, occupational safety, highway traffic 
speeds and surface mining); w i th  imple- 
menting federal policies (relating to such ob- 
jectives as bilingual education and health cost 
control); and with contributing state and local 
fiscal resources to serve federal ends (as in ed- 
ucation for the handicapped, water quality, 
prison improvements, and billboard removal). 

Thus, the prototypical regulatory program is  
involuntary, usually imposes far-reaching re- 
quirements, and frequently involves substan- 
tial unreimbursed costs for affected jurisdic- 
t ions. Programs o f  this k ind  have been 
established i n  a number of di f ferent ways, 
which are treated below. 

SOURCES O F  
INTERGOVERNMENTAL REGULATION 

Though administrators interpret the laws and 



enforce the rules, federal intergovernmental 
regulation ult imately stems from two basic 
sources-the courts and Congress. Actions of 
each have contributed significantly to the ero- 
sion of state and local discretion. 

Many constraints are constitutional in na- 
ture, chiefly derived from interpretations of 
the post-Civil War amendments. Under the 
14th amendment, state and local governments 
are bound to respect the rights of individuals 
to "due process of law" and "equal protection 
of the laws," while the 15th amendment pro- 
hibits discriminatory voting practices. Over the 
past half-century, the Supreme Court gradually 
expanded its interpretation of these require- 
ments, bringing much of the Bill of Rights un- 
der the coverage of the 14th amendment. 

In  terms of historical order, these "man- 
dates" take precedence, for federal judges as- 
sumed an "activist" posture regarding the reg- 
ulation of state and local governments in the 
1950s, well before the President and Congress 
did. Many of the decisions have been quite far 
reaching. For example, in well-known cases, 
the Supreme Court has required state and local 
governments to: 

reapportion their legislatures on the basis 
of "one man-one vote" principles; 

eliminate prescribed prayers and other 
forms of religious observance in public 
schools; 

0 notify defendants in criminal proceedings 
of their  rights pr ior  to detent ion and 
questioning; 

0 end legal restrictions on abortion; 
0 provide legal counsel to indigent defend- 

ants facing criminal charges; and 
eliminate racial segregation in the public 
schools. 

As the foregoing list suggests, some court 
orders have prohibited certain activities and 
policies. These are better described as "con- 
straints" than "mandates." In other instances, 
however, judges have placed strong, affirma- 
tive obligations on states and communities. 
Some school integration plans, for example, 
have entailed extremely close judicial supervi- 
sion of most aspects of school administration. 
In certain fields, court orders have imposed 
substantial fiscal, legislative, and administra- 

tive burdens. This i s  particularly true regarding 
the condition of institutions for the mentally ill 
or mentally retarded, prison systems, jails and 
juvenile detent ion systems. Thus, federal 
judges 

. . . have ordered at least 11 states to 
overhaul their facilities for the men- 
tally ill or mentally retarded, eleven 
states and local governments in sev- 
en other states to revamp their pris- 
on systems, and six states to improve 
their  juvenile detent ion facili- 
ties. . . . The decrees in these cases 
mandate massive changes in the op- 
eration of an institution and its pro- 
grams, changes involving the physi- 
cal condit ion of the facility, its 
staffing, the quantity of its services, 
or a combination of these items." 

While such court orders clearly are signifi- 
cant, federal regulations have much more com- 
monly been imposed on state and local gov- 
ernments by action of the Congress and 
President, through the legislative process. The 
greater number of those regulatory statutes 
were adopted during the past two decades. Al- 
though no complete inventory is  available, 
many of the most significant are listed in Fig- 
ure 1-1. (Additional information about each of 
these programs i s  presented in Appendix Fig- 
ure 1 4 ) .  

As this table indicates, much of the growth 
of intergovernmental regulation took place 
during the period when the "New Federalism" 
of the Nixon and Ford Administrations also was 
at its height. Although the ini t ia l  forays 
occurred during the Johnson years, 21 of the 
34 regulatory statutes-including nearly all of 
the most far-reaching ones-were enacted be- 
tween 1969 and 1976. Thus, though few noted 
it at the time, this period saw a dramatic shift 
i n  the character of intergovernmental rela- 
tions. Just as the mid-60s was marked by an 
"explosion" of categorical grants-in-aid, the 
first part of the last decade was characterized 
by a proliferation of new regulatory programs. 

In large part, this rapid growth occurred be- 
cause state and local governments were given 
major roles in implementing portions of the 
"new social regulation." This now widely used 
term refers to the panoply of environmental, 



Figure 1-1 
Major Statutes of 

Intergovernmental Regulation, 1960-80 

Civil Rights Act (Title VI) 
Highway Beautification Act 
Water Quality Act 
National Historic Preservation 

Act 
Wholesome Meat Act 
Civil Rights Act (Title VI II) 
Architectural Barriers Act 
Wholesome Poultry Products Act 
National Environmental Policy 

Act 
Occupational Safety and Health 

Act 
Clean Air Act Amendments 
Uniform Relocation Assistance 

and Real Property Aquisition 
Policies Act 

Federal Water Pollution Control 
Act Amendments 

Equal Employment Opportunity 
Act 

Education Act Amendments (Title 
1x1 

Coastal Zone Management Act 
Federal Insecticide, Fungicide, 

and Rodenticide Act 
Flood Disaster Protection Act 

Rehabilitation Act (Section 504) 
Endangered Species Act 

1974 Age Discrimination Employment 
Act 

Safe Drinking Water Act 
National Health Planning and Re- 

sources Development Act 
Emergency Highway Energy Con- 

servation Act 
Family Educational Rights and 

Privacy Act 
Fair Labor Standards Act Amend- 

ments 
1975 Education for All Handicapped 

Children Act 
Age Discrimination Act 

1 976 Resource Conservation and Re- 
covery Act 

1977 Surface Mining Control and Rec- 
lamation Act 

Marine Protection Research and 
Sanctuaries Act Amendments 

1978 National Energy Conservation 
Policy Act 

Public Utility Regulatory Policy 
Act 

Natural Gas Policy Act 

heal th,  safety, consumer  p ro tec t i on ,  and 
nondiscrimination legislation adopted over the 
past t w o  decades, m u c h  o f  i t  a imed  at 
influencing the conditions under which goods 
and services are produced and the physical 
characteristics o f  manufactured p r ~ d u c t s . ' ~  

This body o f  law contrasts w i th  the more tra- 
ditional "o ld economic regulation." Earlier 
federal regulation o f  business concentrated 
chiefly o n  the condit ions o f  entry and rates 
charged in particular industries, and usually 
was admin i s te red  b y  i n d e p e n d e n t  nat iona l  
commissions. The Interstate Commerce Com- 
mission, created in 1887, set the pattern; it was 
f o l l o w e d  b y  t h e  Federal Trade Commiss ion  
(1914), the Federal Power Commission (1930), 
t he  Federal Commun ica t i ons  Commiss ion  
(1936), the Civil Aeronautics Board (1938), and 

the Atomic Energy Commission (1946), among 
others. State and local governments played n o  
major role i n  most o f  these activities, and were 
affected by them chiefly in that their own  regu- 
latory powers were preempted, i n  whole o r  
part, by national law. 

Especially in the past two decades, however, 
federal controls have been instituted over the 
nonmarket behavior o f  business firms as well. 
M u c h  o f  this legislation has been associated 
wi th  polit ical movements involving civil rights, 
consumer protection, improved health and 
safety, and  env i ronmen ta l  p r o t e c t i o n .  Al- 
though some o f  the new social regulation has 
been  en t rus ted  t o  i n d e p e n d e n t  commis-  
siocs-including the Equal Employment O p -  
portunity Commission (1964) and the Consum- 
er Product Safety Commission (1972)-and are 



direct federal responsibilities, more has been 
delegated t o  such l ine departments as the Envi- 
ronmental Protection Agency, the Department 
o f  Labor, the Department o f  Health and Hu- 
man Services, and the Department o f  Educa- 
t ion. Many o f  these latter regulatory programs, 
in turn, actually are implemented by  the states 
and localities. The Environmental Protection 
Agency, for  example, relies almost entirely o n  
intergovernmental means to  accomplish its ob-  
jectives. Auto emissions contro l  is the major 
ins tance i n  w h i c h  regu la to ry  au tho r i t y  was 
vested directly in EPA's own  administrators.13 

I n  these in te rgove rnmen ta l  regu la t i ons  
fields, state and local governments serve as an 
intermediary between the federal government 
o n  the  one hand and private business firms o n  
the other. They are regulated in order to  regu- 
late others. This approach constitutes one ma- 
jor form o f  intergovernmental regulation. 

A second approach  is re f l ec ted  i n  cases 
where state and local government practices 
and services are the ultimate target o f  federal 
regulation. Witness federal statutes mandating 
the elimination o f  discrimination i n  state and 
local services and employment, an end t o  the 
dumping o f  wastes into ocean waters, and the 
provision o f  education to  handicapped chi l-  
dren. Here, the private sector is no t  affected. 
Rather, governmental regulation is aimed at 
government itself. 

THE TECHNIQUES O F  
INTERGOVERNMENTAL REGULATION 

As was noted previously, an element o f  com- 
puls ion is one key feature o f  the new intergov- 
ernmental regulation that distinguishes i t  f rom 
the usual grant-in-aid conditions. The require- 
ments traditionally attached t o  assistance pro- 
grams may be viewed as part o f  a contractual 
agreement between two  independent, coequal 
levels o f  government. I n  contrast, the policies 
which the new intergovernmental regulation 
imposes o n  state and local governments are 
more nearly mandatory. They cannot be side 
stepped, wi thout  incurr ing some federal sanc- 
tion, by the simple expedient o f  refusing to  
participate in a single federal assistance pro- 
gram. In  one way o r  another, compliance has 
been made dif f icult  t o  avoid. 

A variety o f  legal and fiscal techniques have 
been employed by the national government t o  
encourage acceptance o f  its regulatory stand- 
ards. Four ma jo r  st rategies-di rect  o rders ,  
crosscutting requirements, crossover sanc- 
tions, and partial preemption-are described 
below and are summarized i n  Figure 7-2. 

Direct Orders 
I n  a few instances, federal regulation o f  state 

and local government takes the fo rm o f  direct 
legal orders that must be complied w i th  under 
the threat o f  civil o r  criminal penalties. For ex- 
ample, the Equal Employment Opportuni ty  Act 
o f  1972 bars job discrimination by state and lo- 
cal governments o n  the basis o f  race, color, re- 
ligion, sex and national origin. This statute ex- 
t e n d e d  t o  state a n d  loca l  gove rnmen ts  t h e  
requirements imposed o n  private employers 
since 1964. Similarly, the Marine Protection Re- 
search a n d  Sanctuaries Act Amendments o f  
7977 prohibit  cities f rom disposing o f  sewage 
sludge through ocean dumping. Court orders 
based on  Constitutional provisions, l ike those 
b a n n i n g  segregated schools,  are s imi la r  i n  
nature. 

For the most part, however, Washington has 
exempted subnational governments f rom many 
o f  the kinds o f  direct regulatory statutes that 
apply t o  businesses and individuals. Hence, al- 
though state governments may administer the 
Occupational Safety a n d  Health Act, they (and 
local governments) are exempt f rom its provi- 
sions in their capacity as employers-as is the 
federal government itself. Politics of ten has 
dictated this course, bu t  there also are some 
Constitutional restrictions o n  the abil ity o f  
Congress t o  regulate directly. The wage and 
hour requirements imposed o n  state and local 
governments by the 1974 amendments to  the 
Fair Labor Standards Act were greatly circum- 
scr ibed b y  t h e  Supreme C o u r t  i n  N a t i o n a l  
League o f  Cities v. Usery (1976).14 The Court's 
rul ing held that the law interferred wi th  their 
"integral operations i n  areas o f  traditional gov- 
ernmental functions", and thus threatened 
their "independent existence". 

I n  this respect, the relationship o f  the feder- 
al government w i th  the states and localities 
must be contrasted wi th  that o f  the states and 
their own  local subdivisions. Because local 
governments are creatures o f  state law, state 



Figure 1-2 

A Typology of Intergovernmental Regulatory Programs 

Program 
TY pe 

Direct Orders 

Crosscutting Re- 
quirements 

Crossover Sanc- 
tions 

Partial Preemp- 
tions 

Description 

Mandate state or local actions under 
the threat of criminal or civil penal- 
ties 

Apply to all or many federal 
assistance programs 

Threaten the termination or reduc- 
tion of aid provided under one or 
more specified programs unless the 
requirements of another program are 
satisfied 

Establish federal standards, but del- 
egate administration to states if they 
adopt standards equivalent to the 
national ones 

Major Policy Areas Employed 

Public employment, environmental pro- 
tection 

Nondiscrimination, environmental pro- 
tection, public employment, assistance 
management 

Highway safety and beautification, en- 
vironmental protection, health planning, 
handicapped education 

Environmental protection, natural re- 
sources, occupational safety and 
health, meat and poultry inspection 

"mandating" through direct orders i s  both le- 
gally permissible and very frequent.15 

Much more commonly, then, Washington 
has utilized other regulatory techniques to 
work its will. These may be distinguished by 
their breadth of application and the nature of 
the sanctions which back them up. 

Crosscutting Requirements 

First, and most widely recognized, are the 
crosscutting or generally applicable require- 
ments imposed on grants across the board to 
further various national social and economic 
policies. One of the most important of these 
requirements is the nondiscrimination provi- 
sion included in the Title VI of the Civil Rights 
Act of 7964, which stipulates that 

No person in the United States shall, 
on the ground of race, color, or na- 
tional origin, be excluded from par- 
ticipation in, be denied the benefits 
of, or be subjected to discrimination 
under any program receiving Federal 
financial assistance.16 

Since 1964, crosscutting requirements have 

been enacted for the protection of other disad- 
vantaged groups (the handicapped, elderly, 
and-in education programs-women). The 
same approach was utilized in the environ- 
mental impact statement process created in 
1969, as well as for many other environmental 
purposes. It also has been extended into such 
fields as historic preservation, animal welfare 
and relocation assistance." A total of some 36 
across-the-board requirements dealing with 
various socio-economic issues, as well as an 
additional 23 administrative and fiscal policy 
requirements, were identified in a 1980 OMB 
inventory.18 These are listed in Appendix Fig- 
ure I-B. Of the former group, the largest num- 
ber involve some aspect of environmental pro- 
tection (16) and nondiscrimination (9) .  
Two-thirds of the 59 requirements have been 
adopted since 1969. 

Crosscutting requirements have a pervasive 
impact because they apply "horizontally" to all 
or most federal agencies and their assistance 
programs. In contrast, two other new forms of 
intergovernmental regulation are directed at 
only a single function, department or program. 
Thus, both can be described as "vertical" 
mandates.19 



Crossover Sanctions 

O n e  approach relies upon the power o f  the 
purse. I t  imposes federal fiscal sanctions in 
one program area o r  activity t o  influence state 
and local policy in another. The distinguishing 
feature here is that a failure t o  comply w i th  the 
requirements o f  one program can result i n  a 
r e d u c t i o n  o r  t e r m i n a t i o n  o f  f unds  f r o m  an- 
other, separately authorized and separately en- 
tered into, program. The penalty thus "crosses 
over'.'. 

The history of federal efforts t o  secure the 
removal o f  bil lboards f rom along the nation's 
major highways illustrates the use o f  the tradi- 
t ional financial "carrot" along wi th  this new f i-  
nancial Beginning in 1958, the federal 
government offered a small bonus in  the form 
o f  add i t i ona l  h ighway  funds  t o  states tha t  
agreed t o  regulate bi l lboard advertising along 
new interstate highways. By 1965, however, 
only half of the states had taken advantage o f  
t h i s  o f fe r -no t  e n o u g h  t o  su i t  t h e  J o h n s o n  
White House. 

A dramatic change occurred wi th  the adop- 
t ion  o f  the Highway Beautification Act o f  1965. 
The bonus system was dropped, and Congress 
substituted the  threat o f  wi thhold ing 10% o f  a 
state's highway construction funds i f  i t  d id  not  
comply w i th  newly expanded federal bi l lboard 
contro l  requirements. Despite the bit ter oppo- 
sition o f  the outdoor advertising industry, 32 
states had enacted bi l lboard contro l  laws by 
1970, though only 18 o f  these were judged t o  
b e  i n  fu l l  compliance. Nearly all o f  the rest o f  
the  states fell quickly into l ine when Congress 
made appropriations to compensate for  part o f  
the  cost o f  removing nonconforming signs, 
and  t h e  Federal  H ighway  Admin i s t ra to r  
stepped u p  his pressure o n  them. 

A similar fiscal penalty subsequently was em- 
ployed in  a number o f  other programs. I n  the 
wake o f  the OPEC o i l  embargo, federal officials 
urged the states t o  lower their speed limits and 
the Senate adopted a resolution to  that effect. 
Twenty-nine states responded t o  this effort at 
"moral suasion". But these pleas were quickly 
replaced by a more authoritative measure: the 
Emergency Highway Energy Conservation Act 
o f  7974, w h i c h  p r o h i b i t e d  t h e  Secretary o f  
Transportation f rom approving any highway 
construction projects in states having a speed 

l imi t  i n  excess o f  55 mph. All o f  the remaining 
states responded wi th in two  months. 

Partial Preemption 

The crossover sanctions, l ike the crosscut- 
t i n g  requ i rements ,  are t i e d  d i r e c t l y  t o  t h e  
grant-in-aid system. Federal power i n  these 
cases derives f rom the Constitutional authority 
t o  spend for  the general welfare. A final inno- 
vative technique, however, has another basis 
entirely. I t  rests on  the authority o f  the federal 
government t o  preempt certain state and local 
activities under the supremacy clause and the 
commerce power. 

Yet, this is preemption w i th  a twist. Unl ike 
traditional preemption statutes, preemption i n  
these cases is only partial. Federal laws estab- 
lish basic policies, bu t  administrative responsi- 
bi l i ty may be delegated t o  the states o r  locali- 
ties i f  they meet certain nationally determined 
conditions o r  standards. 

The Water Quality Act of  1965 was an early 
example o f  this strategy, which one  analyst de- 
scribes as the "if-then, if-then" approach. The 
statute was the first t o  establish a national pol i -  
cy for  control l ing pol lut ion. Although the law 
allowed each state one  year t o  set standards 
for  its own  interstate waters, the Secretary o f  
Health, Education, and Welfare was authorized 
t o  enforce federal standards in any state that 
failed t o  d o  so. That is, 

. . . i f  a state does not  issue regula- 
tions acceptable t o  the U.S., then a 
federal agency o r  department wi l l  d o  
so, and if the state does no t  adopt 
and enforce these regulations, then 
the federal level o f  government w i l l  
assume jurisdiction over that area.21 

This same technique-which others have 
ca l l ed  t h e  "subs t i t u t i on  approach"  t o  
f e d e r a l i ~ m ~ ~ - h a s  since been extended t o  a va- 
riety o f  other areas. For example, the OSHA 
law asserts national contro l  over workplace 
health and safety bu t  permits states t o  operate 
their own  programs if their standards are "at 
least as effective" as the federal ones. 

The most far-reaching applications, however, 
is i n  the Clean Air Act Amendments o f  7970. 
This path-breaking environmental statute set 
federal air quality standards throughout the na- 



tion, but required that the states devise effec- 
tive plans for their implementation and en- 
forcement. Its compass is great: for example, 
EPA can require states to  change their  own 
transportation policies (perhaps by giving addi- 
tional support to mass transit) or to regulate 
private individuals (as in establishing emission- 
control requirements and inspection programs 
for  automobile^).^^ Two close observers 
comment: 

Of all the intergovernmental mech- 
anisms used to nationalize regulatory 
policy, none i s  more revolutionary 
than the approach first applied in the 
Clean Air Act Amendments of  1970. It 
is an approach minimizing both the 
voluntariness of state and local par- 
ticipation and the substantive policy 
discretion provided for officials in 
subnational governments. In fact, it 
i s  a mechanism which challenges the 
very essence of federalism as a 
noncentralized system of separate le- 
gal jurisdictions and instead relies 
upon a unitary vision involving hier- 
archically related central and periph- 
eral units.. . . [lit is an approach al- 
lowing national policymakers and 
policy implementors to  mobil ize 
state and local resources on behalf of 
a national program. As preliminary 
measures, these resources can be 
mobilized using technical, financial, 
or other forms of assistance, but un- 
derlying this mechanism i s  the ability 
of national officials to formally and 
officially "draft" those resources into 
national service. We call this legal 
conscription. 24 

Applications and Combinations 

These four techniques-direct legal orders, 
crosscutting requirements, crossover sanctions 
and partial preemption-are the major new 
statutory tools in the federal government's kit 
for the regulation of states and localities. Each 
has distinctive characteristics, and poses spe- 
cial problems of policy, law, administration, fi- 
nance and politics. 

Appendix Figure 1 4  classifies each of the 
statutes listed in Figure 1-1 according to this 

fourfold grouping. Among the major regula- 
tory statutes examined, crosscutting require- 
ments (18) and partial preemptions (13) clearly 
are relatively numerous, while crossover sanc- 
tions (6) and direct orders (6) are relatively 
rare. 

It also should be noted that these devices 
have sometimes been combined. A good ex- 
ample is  provided by the 1970 Clean Air Act 
Amendments. Basically, the law relies upon the 
technique of partial preemption. States must 
prepare State Implementation Plans (S IPS)  
which will control pollution to the extent nec- 
essary to achieve federal air quality standards. 
These must be approved by the Environmental 
Protection Agency. If the EPA judges a SIP to 
be inadequate, it must disapprove the SIP. In 
the event that a state fails to make necessary 
revisions, EPA i s  required to promulgate an ad- 
equate SIP. 

This, however, i s  not  the only sanction 
imposed by the act. More teeth are added by 
Section 176(a), which bars both the EPA and 
the Department of Transportation from making 
grant awards in  any air quality control region 
which has not attained primary ambient air 
quality standards and for which the state has 
failed to devise adequate transportation con- 
trol plans. This, of course, i s  a tough crossover 
sanction. Furthermore, Section 176(c) prohibits 
any agency of the federal government from 
providing financial assistance to any activity 
which does not conform to a state SIP. This 
provision uses the crosscutting requirement 
approach to  strengthening SIP implemen- 
tation. 

Fund termination, as in crossover sanctions, 
also is used to enforce compliance with a num- 
ber of the crosscutting requirements relating 
to nondiscrimination. Discriminatory actions 
can result in the cutoff of aid, not only in the 
program area i n  which discrimination was 
found, but  t o  an entire inst i tut ion or  
jurisdiction. 

ISSUES AND IMPACTS 

Especially in the past four years, the growing 
federal regulatory presence has become a ma- 
jor concern of intergovernmental policy- 
makers. State and local officials have sounded 
the alarm against costly federal mandates and 



unreasonable federal intervention into their af- 
fairs. Even some liberals have objected to the 
fiscal strains and policy controls imposed on 
hard-pressed cities and states, whi le  
conservatives-who had always warned that 
federal controls wou ld  fo l low federal 
dollars-seem to have been proven right. In 
mid-1980, a New York Times editorial observed 
that 

Local governments are feeling put 
upon by Washington. Each new day 
seems to bring some new directive 
from Congress, the courts or the bu- 
reaucrats: cities must make public 
buildings accessible to  the handi- 
capped; states must extend unem- 
ployment compensation to municipal 
and county workers, and on and on. 
The mandates are piling up so fast 
that liberal governors and mayors are 
enro l l ing i n  a cause once pressed 
only by arch- conservative^.^^ 

Mayors and county officials-responding to 
the double whammy of federal as well as state 
mandates-have been especially vocal, and all 
the major research studies to  date have fo- 
cused on the impact of federal regulations on 
the nation's cities and counties. New York's 
Mayor Ed Koch, in a widely read 1980 critique, 
called attention to the "maze of complex statu- 
tory and administrative directives [that] has 
come to threaten both the initiative and finan- 
cial health of local governments throughout 
the country."26 While Koch indicated his gen- 
eral support o f  the broad policy objectives 
which mandates are meant to  serve, he warned 
of the "lack of comprehension by those who 
write them as to the cumulative impact on a 
single city, and even the nation."27 Federal 
"mandate mandarins", he charged, have hung 
a "mandate millstone" around the necks of the 
nation's cities. 

Koch's views have much support among his 
municipal, county, and state colleagues. City 
officials responding to a 1981 Natonal League 
of Cities survey identified federal wastewater 
treatment, environmental impact, handicapped 
access and safe drinking water regulations as 
especially burdensome and most urgently in 
need of modification. Reforms also were called 
for in many other areas.28 That county officials 

share these perspectives is  suggested by the 
fact that the National Association of Counties 
selected "Controlling Mandates" as the theme 
for its 1981 annual conference. Similarly, a 
joint statement issued in November 1980, by 
the executive committees of the National Gov- 
ernors' Association and the National Confer- 
ence of State Legislatures pushed for the en- 
actment of "fiscal note" procedures as a "first 
step" in controlling federal mandates. It also 
contended that, 

. . . if a situation is  of such compel- 
ling national concern as to prompt 
enactment of a federal program to 
respond to  it, the federal govern- 
ment should normally fund that 

National officials, too, have been disturbed 
by the rising tide of regulatory efforts. Joseph 
A. Califano, an HEW Secretary dur ing the 
Carter years, recalls that "Our b ig  trouble 
wasn't with the old Great Society programs. It 
was with the explosion of regulation from the 
1970~."~O And the view of many in the Reagan 
Administration was aptly summarized by 
Murray L. Weidenbaum, then the chairman of 
the Council of Economic Advisers and a noted 
expert in the regulatory field. "In the past dec- 
ade," Weidenbaum wrote, 

we have seen a boom in social regu- 
lation w i th  devastating conse- 
quences for the federal system. The 
federal government, through many 
of its regulatory actions, has reduced 
the autonomy of state and local gov- 
ernments and centralized the re- 
sponsibility for many important pro- 
grams. This loss of autonomy has 
weakened the states and reduced 
their independence, while the cen- 
tralization of responsibilities better 
handled at the state and local levels 
has limited the effectiveness of the 
federal g~vernment .~ '  

Seven Problems 

Although particular problems vary from pro- 
gram to program, critics have leveled at least 
seven frequent charges against federal inter- 
governmental regulations singly and as a 



whole. The new mandates, they believe, are 
too often expensive, inflexible, inefficient, 
inconsistent, intrusive, ineffective and unac- 
countable. Each of these interrelated concerns 
is illustrated, with a single example, in the dis- 
cussion below. 

COST 

Given the fiscal pinch caused by an unstable 
economy, the federal aid slowdown, and tax- 
payer revolts, it i s  not surprising that the costs 
imposed by federal mandates have been a ma- 
jor, perhaps even preeminent, concern. Simply 
put, state and local government officials object 
to footing part of-or, in some cases, most 
of-the bill for someone else's program. What 
Washington wants done, many believe, Wash- 
ington also should be willing to pay for. 

Accurate information on the total cost of im- 
plementing federal mandates nationwide sim- 
ply i s  not available. However, of the six major 
programs examined in an Urban lnstitute re- 
port, the 1977 Clean Water Act imposed by far 
the largest fiscal costs on the seven cities and 
counties studied.32 This act, which supple- 
mented and modified the far-reaching Water 
Pollution Control Act Amendments of 1972, re- 
quires the development and implementation of 
wastewater treatment management plans that 
meet pollution discharge standards set by the 
Environmental Protection Agency. The act also 
authorized a very large construction grant pro- 
gram covering 75 to 85% of construction and 
conversion costs, but the balance is  borne by 
local (and, in  some instances, state) govern- 
ments. No aid is provided for operating and 
maintenance expenses. 

According to the Urban lnstitute report, the 
cost of meeting these requirements ranged 
from zero i n  Burl ington, VT-where a new 
plant already was under construction to meet 
state standards-to $51.8 million in capital out- 
lays, plus an additional $10.4 million in operat- 
ing expenses, in Newark, NJ. Here, as in many 
other states, a portion of this cost was borne 
by the state government. However, local out- 
lays totalled $62.54 per capita for capital im- 
provements and $31.42 per capita for operating 
expenses.33 

As these examples show, the costs of imple- 
menting federal regulatory programs can vary 

widely from place to place. But, EPA estimated 
in 1980 that cities, nationwide, would have to 
spend more than $30 billion to build additional 
wastewater treatment plants to comply with 
the Clean Water Act's standards for 1983.34 
Even with such large expenditures, there i s  no 
assurance that the objectives of the program 
will be realized. GAO audits have concluded 
that, as a result of design and operating defi- 
ciencies, many of the plants built so far are 
unable to meet national performance stand- 
ards. These failures, according to the GAO, 
"may represent the potential waste of tens of 
millions of dollars in federal, state and local 
monies." 35 

INFLEXIBILITY 

Closely following cost as a concern of state 
and local officials are problems of inflexibility 
in federal regulatory programs. Washington, 
they believe, has too often prescribed rigid 
policies and performance standards, regardless 
of the varying circumstances in which they are 
to be applied. 

Perhaps no area better illustrates state and 
local concerns about federal inflexibility than 
the bilingual education regulations proposed 
by the Carter Administration and withdrawn by 
the Reagan Administration early in 1981. Al- 
though Washington encouraged bilingual edu- 
cation with federal aid for over a decade, a 
strong regulatory role dates from the 1974 de- 
cision of the Supreme Court i n  Lau v. 
Nich01s.~~ Responding to a complaint of some 
Chinese-American parents in San Francisco, 
the Court held that the Civil Rights Act o f  1964 
prohibited school districts from taking a "sink 
or swim" approach to the education of non- 
English speaking students. 

The Court instructed HEW to develop appro- 
priate regulations, but specified no particular 
approach. Indeed, the decision states that, 
"Teaching English to the student of Chinese 
ancestry i s  one choice. Giving instruction to 
this group in Chinese is another. There may be 
others." However, the regulations drafted by 
the Department of Education required that stu- 
dents with limited proficiency in English be of- 
fered subject-matter courses in their native 
language wherever there were 25 or more stu- 
dents in two consecutive grades. Alternative 



approaches, including "immersion" and "Eng- 
lish as a Second Language" (ESL) instruction, 
were generally precluded. A failure to conform 
to national standards could result in a cutoff of 
education aid. 

The proposed regulations were greeted with 
vociferous opposition from many state, local, 
and education groups. Many of these critics 
supported the use of bilingual education in 
certain areas-for example, in inner city or 
Southwestern school districts w i th  large 
Spanish-speaking populations. And cost was 
not the major issue, because most schools al- 
ready provided special instruction for their 
non-English speaking  student^.^' What was ob- 
jectionable was the rigid federal stipulation of 
a particular instructional technique, to the ex- 
clusion of others. Where, critics asked, can a 
city find qualified subject-matter teachers flu- 
ent in Vietnamese or llokano (a language of 
the P h i l l i p p i n e ~ ) ? ~ ~  Why should Fairfax County, 
VA, not be allowed to continue i ts  program of 
special instruction in  English for its students 
from more than 50 different foreign langauge 
backgrounds? 

To many state and local officials, there was 
no satisfactory answer. A statement prepared 
by the National Governors' Association, the 
National Conference of State Legislatures, the 
Council of Chief State School Officers, and the 
National Association of State Boards of Educa- 
tion charged that "a national prescription of a 
single approach to instruction to the exclusion 
of other alternative methods is  educationally 
wi thout  meri t  and would be a disservice to  
many chi ldren who can benefit more from 
other methods of i ns t ru~ t i on . "~~  

INEFFICIENCY 

Efficiency i s  a matter of the bang for the 
buck. To be "efficient" in economic terms, the 
benefits f rom a program should exceed i t s  
costs. Furthermore, the efficiency criterion 
dictates that a choice between two or more 
equally effective means should be decided in 
favor of the least expensive one. 

Too often, critics believe, Washington has ig- 
nored these obvious prescriptions. The bene- 
fits of regulations have been poorly specified, 
whi le the l ikely costs t o  be imposed have 
sometimes been wholly ignored. Federal offi- 

cials frequently have latched onto very costly 
techniques or standards as the one-and-only 
way to meet national goals, even when more 
economical approaches were available. 

Perhaps no regulatory policy has come under 
as much criticism on efficiency grounds as the 
Department of Transportation's regulations 
written to carry out Section 504 of the Rehabil- 
itation Act. This crosscutting requirement, in- 
tended to bar discrimination against the handi- 
capped, was interpreted by DOT in  1979 to  
require full access to existing transit systems, 
while prohibiting the use of much cheaper and 
more flexible paratransit alternatives. 

This decision was a costly one and was 
greeted w i th  protests f rom transit off icials 
around the nation. Chicago's hardpressed Re- 
gional Transit Authority claimed that retro- 
fitting i ts  system would cost more than all the 
capital invested in  its since 1890, and the shaky 
New York Metropolitan Transportation Author- 
ity spoke of the dangers of b a n k r ~ p t c y . ~ ~  An in- 
dependent study by the Congressional Budget 
Office also warned of inefficiency. It noted 
that the rules, 

require transit systems to equip bus- 
es with lifts for wheelchairs, to install 
elevators in many underground and 
aboveground rail stations, and to  
modify rail cars to  accommodate the 
wheelchairs. Whi le the program 
would be very expensive-$6.8 bil- 
lion over the next 30 years-relative- 
ly few handicapped persons would 
benefit from it.41 

The CBO study estimated that the cost of pro- 
viding full wheelchair access to mass transpor- 
tation would average about $38 per trip.42 It in- 
dicated that alternative approaches-such as 
special taxi service or helping the severely dis- 
abled to purchase and equip their own cars- 
could serve many more handicapped persons 
at lower cost. 

In July 1981, it should be noted, the Depart- 
ment of Transportation issued a revised and far 
more flexible interim rule which allows grant 
recipients to certify that some form of special 
effort i s  being made to provide transportation 
for handicapped persons. The new rules fol- 
lowed an Appeals Court decision that the de- 



partment had exceeded the authority provided 
by Section 504.44 

INCONSISTENCY 

The problem of inconsistency is  a special 
curse of the crosscutting requirements. While 
most of these stem from a single statutory en- 
actment, the requirements are interpreted and 
enforced by each grant-awarding agency, usu- 
ally wi th some guidance f rom a designated 
"lead agency." As a result, there may be signif- 
icant differences in the manner in which feder- 
al requirements are applied in particular pro- 
grams. A 1980 OMB study noted: 

In too many cases, a single generally 
applicable requirement has been im- 
plemented differently for several as- 
sistance programs. The result is that 
a recipient of several agencies may 
receive inconsistent or conflicting in- 
structions for meeting a single 
requirement." 

Wil l iam G .  Colman, a governmental affairs 
consultant and former AClR exec.utive director, 
made the same point more strongly, testifying 
that, 

. . . delegation of enforcement pow- 
ers to each granting agency for gov- 
ernmentwide statutory environmen- 
tal, civil rights, affirmative action, 
planning and other requirements 
presents recipient state and local 
governments w i th  administrative 
chaos defying d e ~ c r i p t i o n . ~ ~  

Questions of policy and administrative coor- 
dination have been an important issue in the 
drive to  eliminate discrimination against 
blacks, ethnic minorities, the elderly, women 
and the handicapped. Individual agencies have 
followed different patterns in the interpreta- 
tion of such across-the-board requirements as 
Title VI of the Civil Rights Act and Section 504 
of the Rehabilitation Act. Furthermore, in addi- 
tion to the series of nine crosscutting require- 
ments in this field, separate civil rights protec- 
tions have been written into many particular 
programs, including general revenue sharing, 
the Safe Streets Act, and the Housing and 
Community Development Act. As a conse- 

quence, state and local off icials have been 
faced w i th  a confusing array of sometimes- 
conflicting goals, standards, procedures, and 
timetables. Richard B. Capalli contends that 
"the nondiscrimination rules provide the best 
example of helter-skelter federal decisionmak- 
ingU4' He notes that a typical elementary and 
secondary school district, engaging in one act 
of discriminatory conduct against a single 
individual, 

becomes subject to 24 separate en- 
forcement actions brought by eight 
different parties under nine distinct 
federal laws. . . . These federal equal- 
ity rules have been layered with little 
or no concern for redundancy, con- 
sistency, overlap or 

INTRUSIVENESS 

It i s  one thing, of course, for the national 
government to tell state and local governments 
"what" they must do. That, very often, has 
been objectionable enough. But it is yet an- 
other th ing to te l l  them not  only what they 
must do but exactly how they should do it. 
Many intergovernmental regulatory programs 
in fact do carry with them rather detailed or- 
ganizational and procedural standards. At 
times, state and local officials believe, Wash- 
ington has intruded into areas that, by tradi- 
tion and even the Constitution, are their own 
business. 

The National Health Planning and Resources 
Development Act o f  1973 (PL 93-641) i s  a case 
in point. This act created a new health plan- 
ning and regulatory network at the state and 
local levels and prescribed, in great detail, that 
network's structure and functions. Born out of 
Washington's concern with the inflationary im- 
pact of rising health care costs, PL 93-641 re- 
quired each state to designate a State Health 
Planning and Development Agency (SHPDA); 
the delineation of local health service areas; 
and the formation in each area of a consumer- 
and-provider controlled Health Systems Agen- 
cy (HSA). 

Most importantly, every state also was re- 
quired to enact certificate-of-need (CON) leg- 
islation meeting minimum federal standards. 
These CON programs set up a review process 
whereby the SHPDA must approve all major 



capital development projects undertaken by 
health care facilities. Moreover, states were 
empowered to periodically review the "appro- 
priateness" of institutional health services. The 
HSAs were authorized to review and approve 
or disapprove a variety of federal health funds 
coming into their areas. 

This highly prescriptive and extremely de- 
tailed statute also was backed by an unusually 
harsh fiscal sanction. A state's failure to com- 
ply jeopardized its entitlement, not just to the 
planning funds made available under the act, 
but to a variety of programs for public health 
services, community mental health, and alco- 
hol abuse as well. For these reasons, attorney 
Thomas J .  Madden has declared that "the 
Health Planning Act intrudes upon state and lo- 
cal operations to a greater degree than almost 
any other grant program."49 

State and local opposition to some provi- 
sions of the Health Planning Act resulted in a 
series of political and legal confrontations, in- 
cluding arguments that the law is  unconstitu- 
tional. The State of North Carolina protested 
that it was being forced to regulate the actions 
of private health care institutions-contrary to 
its own state constitution-or forego participa- 
tion in some 42 federal assistance programs. 
This, it believed, represented unlawful coer- 
cion and was a violation of basic states' rights 
protected by the Tenth Amendment. Similarly, 
Montgomery County, MD, challenged the pro- 
visions that allow local HSA's to make deci- 
sions which cannot be overruled by local coun- 
ty governments. 

Neither case was successful, however. In 
North Carolina v. Califano (1978), the U.S. Su- 
preme Court upheld the act as a valid exercise 
of the spending power, and a U.S. District 
Court reached the same conclusion i n  
Montgomery County, MD v. Califano (1979). 
Both regarded the law as essentially a "coop- 
erative venture" between governments, offer- 
ing  inducements for state action, but  not  
coercing it. 

INEFFECTIVENESS 

As the foregoing suggests, state and local of- 
ficials have raised a variety of objections to the 
federal regulations which have been imposed 
upon them. But another sort of concern has 

been voiced chiefly by others. These critics 
doubt that the mounting paperwork and red 
tape, the mandated expenditures, and federal 
intrusions in to local decisionmaking have 
reaped commensurate benefits in the quality 
of human life. 

Many policy analysts-particularly, many 
economists-believe that regulatory programs 
have been rather ineffective in achieving social 
and environmental objectives. For example, 
Lester B. Lave, the author of a recent 
Brookings Institution study, contends that "so- 
cial regulation is  in trouble, not because it is  
too costly, but because it is  ineffective in ac- 
complishing social goals." 30 Many analysts also 
argue that alternative implementation strate- 
gies might prove more successful. At the same 
time, members of the intended beneficiary 
groups frequently protest that Washington has 
failed to  fo l low through adequately on  the 
commitments enshrined in law. For different 
reasons, then, both sets of critics argue that, in 
practice, many intergovernmental regulatory 
programs have not worked very well. 

The Occupational Safety and Health Act 
(OSHA) would be high on many people's list as 
an example of an ineffective regulatory pro- 
gram. Launched with high hopes-one legisla- 
tive sponsor expected a 50% reduction in job- 
related accidents by 1980-OSHA instead 
became a symbol of bureaucratic red tape and 
bumbling. Its thousands of regulations and 
standards had little measurable effect on work- 
er safety. According to evaluative reports, 

. . . it i s  clear that OSHA's impact on 
injuries has been minimal. Most 
studies have been unable to find any 
statistically significant improvement. 
The most optimistic estimate, based 
on a study of "preventable" acci- 
dents in California, suggests a 2% to 
3% reduction in injuries and a 5% de- 
cline in deaths. There is no evidence 
that injury rates decrease after a firm 
is inspected. No reliable data are 
available on OSHA-induced trends in 
occupational illnesses, but there is  
l i t t le reason t o  believe that there 
have been significant improvements 
given the limited attention devoted 
to  health hazards by OSHA in the 



UNACCOUNTABILITY ods of achieving nat ional_goal~.~~ 

A final problem posed by intergovernmental 
regulation relates to the democratic process it- 
self. "Who i s  responsible?" is the basic ques- 
tion. "Not me" often is  the official reply. 

To many critics, regulatory policies seem to 
bring out the worst in both federal legislators 
and bureaucraWS3 It  i s  too easy for officials to 
consider only the broad objectives of a pro- 
gram and ignore operational realities. It i s  sim- 
pler to frame standards to fit the few worst 
cases, but neglect the impact upon other juris- 
dictions. And it i s  tempting to forget the costs 
of achieving national goals when the money 
being spent must be raised by a lower level of 
government, rather than by Washington itself. 

Furthermore, the complex chain of events 
from enactment, to administrative interpreta- 
tion, to adjudication, through final execution 
at the state and local level (or both) diffuses 
policy responsibility. In one too-common sce- 
nario, Congressmen blame bureaucrats for 
overzealous interpretations of legislative in- 
tent; bureaucrats blame Congress for either 
over-specificity or  a lack of adequate guid- 
ance; state and local officials charge that their 
hands are tied by national requirements; and 
Washington points a finger at them for improp- 
er performance. Everyone, as often as not, 
blames the courts, although judges reply that 
they were only applying the law. 

The problems of accountability in regulatory 
programs are aptly illustrated by the Clean Air 
Act. The joint federal-state system employed to 
establish and enforce air quality standards 
means that most voters find it difficult to  know 
whom to blame for unpopular or unsuccessful 
policies. In this and similar partial preemption 
programs, 

the relationship between the levels 
of government has become so com- 
plex and intertwined . . . that the av- 
erage citizen is  unable to compre- 
hend the system or  t o  determine 
who i s  responsible for fai lure to  
achieve goals. The lack of citizen un- 
derstanding and the failure of the 
system to achieve Congressionally 
mandated goals suggest that consid- 
eration should be given to the rela- 
tive advantages of alternative meth- 

Reauthorization of the 185-page Clean Air 
legislation was forecast to be "as complicated 
as rewriting part of the Talmud" since "major 
policies are hidden in small phrases, subordi- 
nate clauses and fine print.. . ."55 Because of 
the intricacy of the issues involved, neither the 
nation's citizens nor  most of its legislators 
were expected to play an effective role in the 
deliberations: 

"It's the kind of thing where a Con- 
gressman is  going to say to the staff 
guy, 'Just tell me how to vote,' and 
the third-level bureaucrat is  the one 
who's going to get the pressure be- 
cause the agency administrator will 
have to take his word for it," said a 
former Senate staff worker, Only the 
few who care very much will be in- 
volved in the d e c i s i o n ~ . ~ ~  

CONCLUSION 

The substantial growth of intergovernmental 
regulation during the 1960s and 1970s brought 
to the fore a whole new set of comple--,, diffi- 
cult and controversial policy issues. As this re- 
view shows, state and local officials object to 
mandated federal costs and protest the inflexi- 
bility, inefficiency, inconsistency and intrusive- 
ness of the new forms of federal regulation. 
Other critics wonder if the new regulatory pro- 
grams are very effective in accomplishing their 
objectives and whether national policies accu- 
rately reflect the views and preferences of the 
voting public and its elected representatives. 

These problems and issues are explored in 
more detail in the balance of this report. Chap- 
ter 2 explains the legal foundations of the new 
federal intergovernmental regulation, traces its 
origin to interpretations of specific Constitu- 
t ional provisions, and describes the role 
played by the judiciary in scrutinizing federal 
regulation. Chapter 3 probes the politics of 
intergovernmental regulation, noting factors 
which have encouraged the Congress and Pres- 
ident to enact increasing numbers of these 
statutes over the past 15 years. Chapter 4 i s  
concerned with implementation issues-par- 
titularly problems relating to rulemaking and 



enforcement-while Chapter 5 examines the tions during the Carter and early Reagan Ad- 
impact of federal regulation on states, cities ministrations, as well as current proposals. 
and counties as indicated in recent research Chapter 7 presents key summary findings and 
reports. conclusions from the entire study and offers 

Against this analytical backdrop, Chapter 6 this Commission's own strategy for reforming 
summarizes alternative approaches to regula- federal regulation of state and local 
tory reform, concentrating particularly on ac- governments. 
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Appendix Figure I-A 
Major Federal Statutes Regulating State and Local Governments 

Title 

Age Discrimination Act of 
1975 

Age Discrimination in Em- 
ployment Act (1 974)= 

Architectural Barriers Act 
of 1968 

Civil Rights Act of 1964 (Ti- 
tle VI) 

Civil Rights Act of 1968 (Ti- 
tle VIII) 

Clean Air Act Amendments 
of 1970 

Coastal Zone Management 
Act of 1972 

Davis-Bacon Act (1 931)3 

Education Amendments of 
1972 (Title IX) 

Education for All Handi- 
capped Children Act 
(1 975) 

Emergency Highway Ener- 
gy Consenration Act 
(1 974)5 

Endangered Species Act of 
1973 

Objective 

Prevent discrimination on the basis 
of age in federally assisted pro- 
grams. 

Prevent discrimination on the basis 
of age in state and local government 
employment. 

Make federally occupied and funded 
buildings, facilities and public con- 
veyances accessible to the physical- 
ly handicapped. 

Prevent discrimination on the basis 
of race, color or national origin in 
federally assisted programs. 

Prevent discrimination on the basis 
of race, color, religion, sex or nation- 
al origin in the sale or rental of feder- 
ally assisted housing. 

Establish national air quality and 
emissions standards. 

Assure that federally assisted activi- 
ties are consistent with federally ap- 
proved state coastal zone manage- 
ment programs. 

Assure that locally prevailing wages 
are paid to construction workers em- 
ployed under federal contracts and 
financial assistance programs. 

Prevent discrimination on the basis 
of sex in federally assisted education 
programs. 

Provide a free appropriate public ed- 
ucation to all handicapped children. 

Establish a national maximum speed 
limit of 55 mph. 

Protect and conserve endangered 
and threatened animal species. 

Public 
Law 

94- 1 35 

93-259; 
90-202 

90-480 

88-352 

90-284 

91-604 

94-370 

74-403 

92-3 1 8 

94-1 42 

93-239 

93-205 



Title 

Equal Employment Oppor- 
tunity Act of 1972 

Fair Labor Standards Act 
Amendments of 1974 

Family Educational Rights 
and Privacy Act of 
1974 

Federal Insecticide, Fungi- 
cide,, and Rodenticide 
Act (1 972) 

Federal Water Pollution 
Control Act Amend- 
ments of 1972 

Flood Disaster Protection 
Act of 1973 

Hatch Act (1 940) 

Highway Beautification Act 
of 1965 

Marine Protection Re- 
search and 
Sanctuaries Act 
Amendments of 1977 

National Energy Conserva- 
tion Policy Act (1978) 

National Environmental 
Policy Act of 1969 

National Health Planning 
and Resources Devel- 
opment Act of 1974 

National Historic Preserva- 
tion Act of 1966 

Natural Gas Policy Act of 
1978 

Occupational Safety and 
Health Act (1 970) 

Objective 
Public 
Law 

Prevent discrimination on the basis 92-261 
of race, color, religion, sex or nation- 
al origin in state and local govern- 
ment employment. 

Extend federal minimum wage and 93-259 
overtime pay protections to state and 
local government  employee^.^ 

Provide student and parental access 93-380 
to educational records while re- 
stricting access by others. 

Control the use of pesticides that 92-516 
may be harmful to the environment. 

Establish federal effluent limitations 92-500 
to control the discharge of pollutants. 

Expand coverage of the national 93-234 
flood insurance program. 

Prohibit public employees from en- 76-753 
gaging in certain political activities. 

Control and remove outdoor adver- 89-285 
tising signs along major highways. 

Prohibit ocean dumping of munici- 95-153 
pal sludge. 

Establish residential energy conser- 95-61 9 
vation plans. 

Assure consideration of the environ- 91-190 
mental impact of major federal ac- 
tions. 

Establish state and local health 93-64 
planning agencies and procedures. 

Protect properties of historical, ar- 89-665 
chitectural, archeological and cultur- 
al significance. 

Implement federal pricing policies 95621 
for the intrastate sales of natural gas 
in producing states. 

Eliminate unsafe and unhealthful 91-596 
working conditions. 



Title 

Public Utilities Regulatory 
Policies Act of 1978 

Rehabilitation Act of 1973 
(Section 504) 

Resource Conservation 
and Recovery Act of 
1976 

Safe Drinking Water Act of 
1974 

Surface Mining Control 
and Reclamation Act 
of 1977 

Uniform Relocation Assist- 
ance and Real Proper- 
ties Acquisition Poli- 
cies Act of 1970 

Water Quality Act (1 965) 

Wholesome Meat Act 
(1 967) 

Wholesome Poultry Prod- 
ucts Act of 1968 

Objective 
Public 
Law 

Require consideration of federal 95-617 
standards for the pricing of electricity 
and natural gas. 

Prevent discrimination against other- 93-1 12 
wise qualified individuals on the ba- 
sis of physical or mental handicap in 
federally assisted programs. 

Establish standards for the control 94-580 
of hazardous wastes. 

Assure drinking water purity. 93-523 

Establish federal standards for the 95-87 
control of surface mining. 

Set federal policies and 91-646 
reimbursement procedures for prop- 
erty acquisition under federally as- 
sisted programs. 

Establish federal water quality stand- 88-668 
ards for interstate waters. 

Establish systems for the inpection 90-201 
of meat sold in intrastate commerce. 

Establish systems for the inspection 90-492 
of poultry sold in intrastate com- 
merce. 

l Key: crosscutting requirement (CC), crossover sanction (CO), direct order (DO), partial preemption (PP). 
Coverage of the act, originally adopted in 1967, was extended to state and local government employees in 1974. 
Although the Davis-Bacon Act applied initially only to direct federal construction, it has since been extended to some 77 
federal assistance programs. 
Although participation is voluntary, the failure of a participating state to comply with federal requirements can result in 
the withholding of funds from several federal handicapped education programs. The requirements of PL 94-142 are 
nearly identical to those established by the Department of Educatio~ under Section 504 of the Rehabilitation Act, a 
crosscutting requirement. 
A permanent national 55 mph speed limit was established by the Federal-Aid Highway Amendments of 1974, (PL 
93-643), signed into law January 4, 1975. 
Application was restricted by the Supreme Court in National League of Cities v. Usery, 426 U.S. 833 (1976). 



Appendix Figure 1 -B 
National Inventory of Crosscutting Requirements 

SOCIO-ECONOMIC POLICY REQUIREMENTS (36) 

A. Nondiscrimination (9) 

1. Civil Rights Act of 1964, Title VI (race, color or national origin) (42 U.S.C. 2000d et seq.). 
2. Age Discrimination Act of 1975 (42 U.S.C. 6101). 
3. Title IX of the Education Act Amendments of 1972, as amended by PL 93-568, 88 Stat. 

1855 (20 U.S.C. 1681 et seq.). 

Housing 

4. Title Vlll of the Civil Rights Act of 1968, PL 90-284, 82 Stat. 73 (1 8 U.S.C. 245). 

Handicapped 

5. Sec. 504 of the Rehabilitation Act of 1973, PL 93-1 12, and Rehabilitation Act Amendments 
of 1974,, PL 93-51 6. 

6. Architectural Barriers Act of 1968, as amended, PL 90-480 (42 U.S.C. 41 51 et seq. ). 

Alcoholics 

7. Comprehensive Alcohol Abuse and Alcoholism Prevention, Treatment, and Rehabilitation 
Act of 1970, PL 91-616 (42 U.S.C. 4581). 

Drug Abusers 

8. Drug Abuse Office and Treatment Act of 1972, PL 92-225, as amended (21 U.S.C. 11 74). 

Construction Activities 

9. E.O. 11246, September 24, 1965, Part Ill (race, color, creed or national origin). 

B. Environmental Protection (16) 

10. National Environmental Policy Act of 1969, as amended, PL 91-1 90 (42 U.S.C. 4321 et 
seq. ). 

11. Sec. 508 of the Federal Water Pollution Control Act Amendments of 1972 (Clean Water 
Act), PL 95500 (33 U.S.C. 1251 et seq.). 

12. Title XIV, Public Health Service Act, as amended by Sec. 1424 (e) of the Safe Drinking 
Water Act of 1974, PL 93-523 (42 U.S.C. 300f to J10). 

13. Conformity of Federal Activities with State Implementation Plans under the Clean Air Act 
Amendments of 1977, Title I, Sec. 129(b). 

14. Sec. 306 of Clean Air Act, as added by the Clean Air Amendments of 1970, PL 91-604, 84 
Stat. 1707. 

15. Endangered Species Act of 1973, PL 93-205 (16 U.S.C. 1531 et seq.), as amended by PL 
95-632. 

16. Floodplain Management. E.O. 11988, May 24, 1977. 
17. Protection of Wetlands, E.O. 11 990, May 24, 1977. 
18. National Flood Insurance Act of 1968, as amended by Flood Disaster Protection Act of 

1973, PL 93-234, Sec. 102 and 202. 
19. Fish and Wildlife Coordination Act of 1934 (16 U.S.C. 661 et seq.). 



20. Sec. 106 of the National Historical Preservation Act of 1966, PL 89-665, as amended (1 6 
U.S.C. 470), 84 Stat. 204 (1970), 87 Stat. 139 (1973), 90 Stat. 1320 (1976), 92 Stat. 3467 
(1 978). 

21. Procedures for the Protection of Historic and Cultural Properties (36 CFR 800). 
22. Protection and Enhancement of the Cultural Environment, E.O. 11593, May 31, 1971, (36 FR 

8921, 16 U.S.C. 470). 
23. Wild and Scenic Rivers Act of 1968, PL 90-542, as amended (16 U.S.C. 1271 et seq.). 
24. Secs, 307(c) and (d) of the Coastal Zone Management Act of 1972, as amended (16 U..S.C. 

1451 et seq.). 

Construction Activities (Grantee Contracts) 

25. Archaeological and Historic Preseration Act, May 24, 1974, PL 93-291 (1 6 U.S.C. 
469a-469a-2). 

C. Protection and Advancement of Economy (3) 

26. Cargo Preference Act, PL 664, 68 Stat. 832. 
27. Use of U.S. Flag Air Carriers, International Air Transportation Fair Competitive Practices 

The Act of 1974, PL 93-623 (49 U.S.C. 151 7). 
28. Placement of Procurement and Facilities in Labor Surplus Areas, 32 A CFR Part 134. 

D. Health, Welfare and Safety (3) 

29. Protection of Human Subjects of Biomedical and Behavioral Research, Sec. 474, National 
Research Act, PL 93-348 (42 U.S.C. 289-3) as implemented by 45 CFR 46. 

30. Lead-Based Paint Poisoning Prohibition (42 U.S.C. 4831 (b)). 
31. Animal Welfare Act of 1966 (7 U.S.C. 21 31-2147). 

E. Minority Participation (2) 

32. Indian Self-Determination and Education Assistance, Sec. 7(g), PL 93-638, January 4, 1975, 
*25 U.S.C. 450e(b). 

33. Creating a National Women's Business Enterprise Policy and Prescribing Arrangements for 
Developing, Coordinating, and Implementing a National Program for Women's Business En- 
terprise, E.O. 12138, May 18, 1979. 

F. Labor Standards (3) 

Grantee Contracts Only 

34. Davis-Bacon Act, 40 U.S.C. 276a-276a-7 and 27 CFR Pt. 1, 46 Stat. 1494, Appendix A. 
35. Anti-Kickback (Copeland) Act (18 U.S.C. 874; 40 U.S.C. 276c). 
36. Contract Work Hours and Safety Standards Act (40 U.S.C. 327-332). 

ADMINISTRATIVE AND FISCAL POLICY REQUIREMENTS (23) 

A. Public Employee Standards (2) 

37. Intergovernmental Personnel Act of 1970, as added by Title VI, Sec. 602, Civil Service Re- 
form Act, PL 95-454 (42 U.S.C. 4728-4763). 

38. The Hatch Act (5 U.S.C. 1501-1508). 



I 6. Administrative and Procedural Requirements (General) (10) 

39. Federal Grant and Cooperative Agreement Act of 1977, PL 95-224 (41 U.S.C. 501-509). 
40. OMB Circular No. A-40, Management of Federal Reporting Requirements. 
41. OMB Circular No. A-95, Evaluation, Review, and Coordination of Federal and Federally As- 

sisted Programs and Projects, Revised, January 13, 1976. 
42. OMB Circular No. A-1 11, Jointly Funded Assistance to State and Local Governments and 

Nonprofit Organizations-Policies and Procedures, July 6, 1976. 
43. E.O. 12044, March 23, 1978, Improving Government Regulations. 
44. Department of Commerce Directives for the Conduct of Federal Statistical Activities, May, 

1978 (Formerly OMB Circular No. A-46). 
45. FMC 74-8, Guidelines for Agency Implementation of the Uniform Relocation Assistance and 

Real Property Acquisition Policies of 1970 Public Law 91-646, October 4, 1976. 
46. Treasury Circular No. 1082, Notification to States of Grant-in-Aid Information, August 8, 

1 973. 
47. Treasury Circular No. 1075 (Fourth Revision), Regulation Governing the Withdrawal of Cash 

from Treasury for Advance Payments under Federal Grant and Other Programs, December 
14, 1947. 

48. Claims Collection Act of 1966, PL 89-508, 89 Stat. 309 (31 U.S.C. 952). 

C. Recipient-Related Administrative and Fiscal Requirements (9) 

Nonprofit Organizations and Institutions 

49. OMB Circular No. A-21 (Formerly FMC 73-8, December 19, 1973), Cost Principles for Edu- 
cational Institutions, March 6, 1979. 

50. OMB Circular No. A-1/01 10, Grants and Agreements with lnstitutions of Higher Education, Hos- 
pitals and Other Nonprofit Organization-Uniform Administrative Requirements, July 30, 
1 976. 

51. FMC 73-3, Cost Sharing on Federal Research, December 4, 1973. 
52. OMB Circular No. A-88 (Formerly FMC 73-6), Coordinating Indirect Cost Rates and Audit at 

Educational Institutions, December 19, 1973. Revised A-88 (formerly FMC 73) to be pub- 
lished in July, 1979. 

53. FMC 73-7, Administration of College and University Research Grants, December 19, 1973. 

State and/or Local Governments 

54. OMB Circular No. A-90, Cooperating with State and Local Governments to Coordinate and 
Improve Information Systems, September 21, 1968. 

55. OMB Circular No. A-102, Uniform Administrative Requirements for Grants-in-Aid to State 
and Local Governments, Revised, August 24, 1977. 

56. OMB Circular No. A-73 (Formerly FMC 73-2 September 27, 1973), Audit of Federal Opera- 
tions and Programs, March 15, 1978. 

57. FMC 74-4, Cost Principles Applicable to Grants and Contracts with State and Local Govern- 
ments, July 18, 1974. 

D. Access to lnformatlon (2) 

58. Freedom of Information Act (5 U.S.C. 552). 
59. Privacy Act of 1974, PL 93-579 (5 U.S.C. 522a). 

SOURCE: Office of Management and Budget, Managing Federal Assistance in the 1980s, Working Papers, Volume I 
(Washington, DC: U.S. Government Printing Office, 1980), pp. A-8-1 to A-8-6. 



Chapter 2 

The Legal Foundations of 
Regulatory Federalism : 

Constitutional and Judicial Perspectives 

This Constitution, and the Laws of 
the Uni ted States which shall be  
made in pursuance thereof; and all 
treaties made, or  which shall be 
made, under the Authori ty o f  the 
United States, shall be the Supreme 
Law o f  the Land. . . . l  

So, in part, reads Article VI of the United 
States Constitution, the "implementing" sec- 
tion of the nation's paramount legal document. 
"[Tlhe source of much virulent invective and 
petulant de~lamat ion"~ at its "birth" nearly 
two centuries ago, the supremacy clause and 
the more expansive, as well as inferential, fed- 
eral powers which flow from it have remained 
sources of some discontent-discontent 
spawned by the fact that i t  i s  through such 
powers that the national government, either 
directly or circuitously, may regulate state poli- 
cy and/or preempt state activity. 

Being a relatively brief and open-ended doc- 
ument, the Constitution is the subject of ongo- 
ing interpretation and reinterpretation. And, 
despite the obvious brilliance and considera- 
ble difficulty which went into drafting the orig- 
inal document, that task may, i n  fact, have 



been the easiest task involved in the develop- 
ment of Constitutional law. Hence, any powers 
which the federal government wields today are 
powers which have been defined over a period 
of 193 years-powers which will, no doubt, 
continue to be redefined for as long as the Re- 
public survives. 

The supremacy clause, while expansive on 
its face, does not authorize the federal govern- 
ment to do whatever it pleases. The laws of the 
United States are supreme only as long as they 
conform to other provisions of the Constitu- 
tion. Therefore, if the federal government is to 
impose rules and prohibitions on the states, it 
must find justification in other portions of the 
Constitution. Such legal justifications may run 
the gamut from those which are fairly explicit, 
to those which are plausibly implicit, to those 
which, some would contend, require rather 
tremendous leaps of faith. Moreover, the vari- 
ous justifications need not be mutually exclu- 
sive, as more than one Congress-in Constitu- 
t ionally hedging its bets-has been quite 
mindful. Thus, the federal power to regulate 
the states is as complex as it always has been 
controversial. 

Because of this inherent complexity, there i s  
no simple method of perfectly dividing, for the 
purposes of explanation, either the Constitu- 
tional powers of the federal government (and 
the states) or  the historical time frames in 
which those powers have been delineated and 
refined. Nonetheless, this section, by way of 
background, will attempt to analyze those pro- 
visions of the Constitution which form the ma- 
jor bases for, and prohibitions against federal 
regulation and briefly trace their development 
through the New Deal. While such a mammoth 
chunk of t ime (covering the Civi l War, the 
Great Depression, and the addition of 35 states 
to the Union) constitutes an admittedly con- 
trived historical "era," it i s  employed here be- 
cause it was a period which witnessed the legal 
evolution of federal regulatory powers over 
primarily economic matters and the creation, 
as a result, of a line of legal precedent which 
has acted as a strong basis for modern 
intergovernmental regulation. Succeeding sec- 
tions will examine the legal developments and 
changing judicial attitudes which have, over 
the past 25 years, fostered a virtual explosion 
i n  the number, type and extent of federal 
mandates. 

INTERGOVERNMENTAL REGULATION 
AND THE LAW: 

CONSTITUTIONAL FOUNDATIONS 
AND EARLY APPLICATIONS 

The Explicit Constitution: 
"Direct" Sources of 

Regulation and Preemption 

THE COMMERCE POWER 

The source of intergovernmental regulation 
and national prerogative lies in the powers of 
Congress. Most of the more expansive powers 
of Congress, both explicit and implicit, are set 
forth in Article I, Section 8 of the Constitution. 
And, of those powers, the most direct source 
of potential Constitutional restraint upon state 
governments (the 14th Amendment being the 
notable exception) is found in the commerce 
clause-in particular, the Congressional 
charge to "regulate commerce . . . among the 
several states." 

As much as, if not more than, any other fed- 
eral power, the grant of Congressional power 
to regulate commerce was a reasoned and rea- 
sonable reaction to the nation's near disas- 
trous experience under the Articles of Confed- 
eration, for allowing the individual states such 
power had resulted in commercial anarchy. 
Thus, while the founders were less than collec- 
tively sanguine about much of the proposed 
Con~t i tu t ion ,~  the commerce clause, according 
to James Madison, "seems to be an addition 
which few oppose and from which no appre- 
hensions are entertained."4 Both opposition 
and apprehension, however, were quickly 
forthcoming. 

Hence, while there was immediate and fairly 
universal agreement over who should regulate 
commerce, the Constitutional ink had barely 
dried when what, how, and where came into 
contention. The "answers," proffered by Chief 
Justice John Marshall 158 years ago, remain 
central to the definition of commerce-this, 
despite more than a few attempts to limit its 
scope. 

Marshall, first, spoke to the "what" and, 
here, his answer suggested a near all- 
inclusiveness, for he summarily dismissed the 
notion that commerce was merely a synonym 
for traffic. Rather, he contended that: 



Commerce, undoubtedly, is traffic, 
but it i s  something more: it i s  inter- 
course. It describes the commercial 
intercourse between nations, and 
parts of nations, in  all i t s  branches, 
and is regulated by prescribing rules 
for carrying on that intercourse.. . .5 

At a t ime when Congressional activity in  
"regulating" commerce was limited to policing 
foreign vessels and l icensing some coastal 
 trader^,^ Marshall's definition held little mean- 
ing beyond its immediate impact in destroying 
a steamboat monopoly. Yet, his inclusive ter- 
minology had given Congress the power to 
control the practices of virtually every sort of 
commercial activity-a power not lost on mod- 
ern Congresses. 

Second, Marshall addressed the meaning of 
"among the states:" 

The word "among" means intermin- 
gled with. A thing which is among 
others, i s  intermingled with them. 
Commerce among the states, cannot 
stop at the external boundary lines of 
each state, but may be introduced 
into the interior.. . .7 

Again, at the time, this portion of the opinion 
had only limited meaning. Yet, the statement 
implies a thin, if not nearly invisible, line be- 
tween interstate and intrastate commerce, the 
imperceptibility of which has been used in mo- 
dernity for every manner of national regula- 
t i ~ n . ~  fin all^,^ the Chief Justice attempted to 
speak to the question of concurrent federal- 
state regulatory powers. On this point, how- 
ever, he was somewhat vague, calling the fed- 
eral commerce power "complete" but failing 
to say "whether the states had any actual con- 
current power over interstate commerce in the 
absence of federal regulation."1° 

Twenty-seven years following the Marshall 
Court's commerce decision, the Supreme 
Court, than presided over by Roger Taney, ex- 
panded on the issue of concurrent powers by 
calling upon a doctrine of "selective exclusive- 
ness." Using that doctrine, Taney conceded 
that the states were not "expressly exclude[d] 
. . . from exercising an authority over [com- 
merce.]''" Rather, the Court held that the pow- 
er to regulate commerce was only exclusive to 
Congress if Congress chose to exercise it. In 

the Court's words, "the nature of [the com- 
merce power] i s  such, that un t i l  Congress 
should find it necessary to exert its power, it 
should be lef t  t o  the legislation of the 
states.. . .12 

In practice, the federal government did little 
to actively regulate the nation's commercial ac- 
tivity until the 20th century and what little it 
did was primarily in the narrow area of traffic. 
Moreover, even these limited endeavors were 
quickly gutted by justices who favored unre- 
strained capital expansion.13 Instead, the fed- 
eral commerce power was used restrictively by 
the courts to curb state power (thereby, mak- 
ing something of a legal fiction of the Taney 
doctrine), rather than to promote any federal 
activity.14 In fact, prior to 1900 nearly all of the 
1,400 commerce cases to have reached the Su- 
preme Court were examinations of state laws 
and practices.15 

The turn-of-the-century saw the beginning of 
a "New Nationalism", the policy brainchild of 
President Theodore Roosevelt. I t  also wit-  
nessed, through Roosevelt's inventive use of 
the commerce clause, the creation of a there- 
tofore unheard o f  federal police power. 
Through that power, the President and Con- 
gress, with the acquiescence of the Surpeme 
Court, moved aggressively in to areas 
traditionally policed by the states and through 
them local governments. These areas involved 
merchandise, people and practices which 
crossed state boundaries. Thus, the federal 
government, backed by the Court, attacked 
gambling,16 tainted food and drugs,17 prostitu- 
tion18 and an array of additional practices and 
items deemed socially, medically or economi- 
cally harmful to the p ~ b l i c . ' ~  

Moreover, the Court looked favorably on 
Roosevelt's enthusiastic trust-busting activi- 
ties, 20 as well as on his efforts to revitalize the 
crippled Interstate Commerce Commission .21 

Such endeavors were sustained and enlarged 
throughout the equally vigorous Wilson 
years.22 

The quantum regulatory leap which the fed- 
eral government had made during the first two 
decades of this century was not, however, 
without its detractors. In fact, so expansive was 
that leap23 that an equally "expansive" reaction 
was probably inevitable. And, when the reac- 
tion occurred, it occurred with gusto-in the 
Presidency, the Congress, and perhaps most 



visibly and certainly for the most protracted 
period of time in the Supreme Court. Thus, 
alleging improper use of the commerce power, 
the Court struck down a chi ld labor law,24 
chipped away at provisions of the Clayton 
Anti-Trust ActI2= and, of course, in some of its 
most famous commerce-related decisions, 
complete ly undermined the first New Deal.26 

No doubt, the most profound turning point 
in the long history of the federal interstate 
commerce power occurred during the second 
New Deal of Franklin Roosevelt-profound not 
only because it resulted in the prodigious ex- 
pansion of the federal government's regulatory 
control over the economy but also because the 
period's broad legal interpretations of the 
commerce power, with few exceptions, have 
persisted to this day. 

If Supreme Court rulings respond to public 
opinion, that response during the initial dis- 
ruptions of the Great Depression was dilatory 
to  say the least, causing an angry and frus- 
trated President to  resort to  an extreme and ul- 
timately unsuccessful court-packing plan. 
While it has never been clear whether Roose- 
velt's threat caused the Court to  change, 
change i t  d id  and in  the extreme. And, the 
most extensive changes occurred in the realm 
of commerce. 

Thus, in a series of decisions handed down 
between 1937 and 1942, the Supreme Court 
sanctioned an almost unlimited Congressional 
power to regulate interstate commerce. 

Although activities may be intra- 
state in character when separately 
considered, if they have such a close 
and substantial relation to interstate 
commerce that their control i s  essen- 
tial or approriate to protect that com- 
merce f rom burdens and obstruc- 
tions, Congress cannot be denied 
the power to exercise the c o n t r ~ l . ~ '  

The power of Congress over inter- 
state commerce is not confined to 
the regulation of commerce among 
the states. It extends to those activi- 
ties intrastate which so affect inter- 
state commerce or the exercise of 
the power of Congress as to make 
regulation of them appropriate 
means to the attainment of  a legiti- 

mate end, the exercise of the 
granted power of Congress to regu- 
late interstate commerce.. . .28 

. . .[E]ven if appellee's activity be local 
and though it may not be regarded as 
commerce, it may still, whatever its 
nature, be reached by Congress if it 
exerts a substantial economic effect 
on interstate commerce, and this ir- 
respective of whether such effect i s  
what might at some earlier time have 
been defined as "direct" or "indi- 
rect." ...19 

By 1942, the Court had decided that there 
were few private sector activities which the 
federal government could not  i n  some way 
touch through its power to regulate interstate 
commerce. Morever, if a state activity con- 
flicted with, or was contrary to a federal en- 
deavor, the state action could be superseded. 
Of equal importance, in the wake of this new 
"no holds barred' judicial attitude, however, 
would be the use, in succeeding years, of a 
kind of "partial preemptionu-a way for the 
federal government, practically speaking, to 
mandate certain state activities in the absence 
of any explicit Constitutional authority to do 

THE 14TH AMENDMENT 

Through the commerce power, Congress 
may directly regulate private industry and di- 
rectly preempt state authority. It is, then vis-a- 
vis the states, a directly negative power. The 
commerce power, as will become clear in suc- 
ceeding sections, may only be used to require 
certain positive state actions in a rather circui- 
tous, if ultimately quite effective, manner. In 
fact, the founders, being representatives of in- 
dividual states, were understandably quite as- 
siduous in avoiding language which might be 
interpreted as giving the federal government a 
r ight t o  force an undesired activity upon a 
state. While the Constitution conferred on the 
federal government a number of positive pow- 
ers subsequently denied to  the states, and 
even absolutely barred the states from per- 
forming certain other functions, it nowhere of- 
fered to Congress any specific power by which 
it could require the states to do anything. And, 



even when that power was granted 79 years lat- 
er, i t  was stated i n  negative terms and used in  a 
primarily negative manner for  approximately 
eight more decades. 

Nonetheless, the great 14th Amendment, the 
post-Civil War declaration o f  national suprem- 
acy, was not  wi thout  substantial importance 
even i n  its "negative" stage, for  the concepts 
developed dur ing  that period literally revolu- 
t ionized Constitutional law and became the ba- 
sis for  the so-called judicial activism of  the 
1950s, 1960s, and 1970s. 

Thus, although the amendment's potential as 
an instrument for  mandating positive state ac- 
tions was not  ful ly realized unt i l  wel l  in to this 
century, much o f  its conceptual promise was 
rather quickly gleaned. 

Based on  the Civil Rights Act of 1866, Section 
1 o f  the 14th Amendment reads: 

Al l  persons born  o r  naturalized i n  
the Uni ted States, and subject t o  the 
jurisdiction thereof, are citizens o f  
t h e  U n i t e d  States and  o f  t h e  state 
wherein they reside. N o  state shall 
make o r  enforce any law which shall 
abridge the privileges o r  immunities 
o f  the citizens o f  the Uni ted States; 
nor  shall any state deprive any per- 
son o f  life, liberty, o r  property, with- 
ou t  due process o f  law; no r  deny t o  
any person wi th in  its jurisdiction the 
equal protect ion o f  the laws.31 

O n  its face, the obvious purposes o f  the 14th 
Amendment were t o  confer citizenship on  the 
recently freed black populat ion and t o  estab- 
lish a national citizenry invested wi th  all the 
rights and privileges o f  the United States Con- 
stitution. Yet, these "obvious" objectives were 
really accomplished in name only unt i l  wel l  
in to  the 20th century. 

Hence, the black person may indeed have 
been granted citizenship and equal protection 
o f  the laws, but  "equal" soon came t o  mean 
s e ~ a r a t e ' ~  and citizenship was attended by  the 
"privilege" o f  being treated unfairly and "im- 
m u n i t y "  f r o m  a decen t  s tandard  o f  l i v ing .  
Moreover, the Supreme Court  d id  not  even 
h i n t  at t h e  fact  t ha t  such an i n te rp re ta t i on  
m i g h t  s o m e h o w  b e  fau l t y  u n t i l  as late as 
193833-and, t h e n ,  o n l y  i n  very  spec i f i c  
instances. 

Nor  d id  the idea o f  national citizenship fare 
much better. I n  fact, a mere five years after the 
amendment's ratification, the privileges and 
immunities clause had, i n  effect, been judicial- 
ly repealed,34 foreclosing large scale applica- 
t ion o f  the Bill o f  Rights t o  the states, except i n  
selected (usually First Amendment) areas,35 un- 
t i l  the 1 9 6 0 ~ . ~ ~  

Al l  o f  this is no t  t o  say, however, that the 
14th Amendment lay dormant unt i l  recently. 
Quite the contrary, i t  has been employed fre- 
quently and ingeniously throughout its Consti- 
tutional lifetime. And, some o f  the concepts 
developed dur ing  the late 19th and early 20th 
centuries-though used for entirely dif ferent 
purposes-are crucial t o  an understanding o f  
the amendment's function today. 

Substantive Due Process 

Due process, o f  course, is one o f  the oldest 
a n d  most  venerab le  concep ts  i n  Ang lo -  
American law-dating back at least t o  the 13th 
century signing o f  the Magna Carta. Yet, its tra- 
ditional function had been t o  serve as a proce- 
dural safeguard. That is, due process o f  law 
had always been interpreted t o  mean that a law 
o r  justice must be equitably (and Consti tut ion- 
ally) created and applied. And, even this wou ld  
b e  a somewhat broad description, for  i n  prac- 
tice due process was almost exclusively applied 
t o  the administration o f  criminal justice. Begin- 
n ing  i n  the late 19th ~ e n t u r y , ~ '  however, due 
process was extended and Constitutional law, 
as a result, was revolutionized. 

I n  1890, t h e  Supreme C o u r t  f i rs t  f o u n d  a 
state law unconstitutional o n  substantive due 
process I n  that instance i t  ruled that 
a law, equitably applied, and enacted by  a duly 
elected and procedurally proper state legisla- 
ture violated the 14th Amendment by  depriving 
the railroads o f  "property" wi thout  due proc- 
ess o f  law. This new, and obviously radical, in- 
terpretation o f  the concept transformed i t  f rom 
a process-related safeguard t o  "a guarantee 
against unreasonable legislative interference 
wi th  private property."39 

Equal Protection 

Though, as noted earlier, equal protect ion 
was selectively applied unt i l  the mid-20th cen- 
tury, it t oo  signalled a revolutionary change i n  



Constitutional law from its inception. Hence, 
while the principle of due process-if in an- 
other form-was over 600 years old and had al- 
ways been applied to the federal government 
through the Fifth Amendment, the equal pro- 
tection clause-a guarantee that "any classifi- 
cation of 'persons' shall be reasonably related 
to the purpose of good g ~ v e r n m e n t " ~ ~ - i s  
found nowhere except i n  the 14th Amend- 
ment. Of course, the authors' original intent to  
protect the rights of blacks4' fell quickly by the 
wayside, but throughout the amendment's ear- 
ly life the concept experienced some develop- 
ment through its application to other "per- 
sons" as defined by the courts. 

"All Persons" 

A final early contribution of the 14th Amend- 
ment was the extension of the status of "per- 
sons" to  corporation^.^^ While the fact i s  not of 
immediate significance for the purposes of this 
chapter, it i s  important when viewed in the 
larger context of extending personality to enti- 
ties which are not necessarily individual human 
beings. And, as will be discussed in a subse- 
quent section, that status would be extended, 
in  the 1960s, to  municipalities-not as a pro- 
tection but as a liability. 

THE VOTING AMENDMENTS 

As originally drafted, the Constitution 
sought to  provide the states with some amount 
of structural influence over national 
p ~ l i c y m a k i n g . ~ ~  Thus, Senators were to be cho- 
sen by the state  legislature^^^ and the qualifica- 
t ions of voters for Congressional elections 
were to be determined by the states. Begin- 
ning in 1870, of course, state power over the 
composition of the electorate was severely cur- 
tailed, at least in  theory, by means of the 15th 
Amendment, which prohibited discrimination 
in the voting booth on the basis of "race, col- 
or, or previous condition of servitude." The 
same prohibition was applied to discrimination 
on the basis of sex in 1920 through the 19th 
Amendment and 44 years later, the 24th 
Amendment banned the use of poll taxes as a 
means of weeding out "undesirable" electors. 
Finally, in 1971, the Constitution was amended 
for the 26th time to prohibit discrimination 

against voters 18 years and older on the basis 
of age. The combined effect of these amend- 
ments (particularly the 15th as implemented 
through the Voting Rights Acts) and Supreme 
Court redistricting decisions i n  the 1960s 
would be to  give the federal government a 
great deal of regulatory latitude over important 
areas of state procedure and effect a corre- 
sponding weakening of the states' structural 
influence over national policymaking. 

The Implicit Constitution: 
Indirect Sources of Regulation 

TAXING, SPENDING AND 
THE GENERAL WELFARE 

I n  a sense, as the previous pages have 
shown, even the explicitly regulatory provi- 
sions of the Constitution, such as the com- 
merce clause, have been repositories of im- 
plicit federal powers which the founders could 
hardly have imagined. Nonetheless, all of the 
above mentioned Constitutional provisions 
were seen, from their origins, as explicitly reg- 
ulatory in one way or another. The same was 
not so explicit for the Congressional charge to 
"lay and collect taxes . . . and provide for the 
. . . general welfare."45 On its face, the act of 
raising and subsequently spending money 
does not appear regulatory at all. Yet, both 
components of the clause have been used fre- 
quently in that regard. 

Thus, the Courts have long acknowledged 
that "[elvery tax i s  in some measure regula- 
t o r ~ . " ~ ~  What makes the use of taxation-as- 
regulation implicit, however, is  its incidental 
nature. That is, in enacting a tax, Congress 
must indulge in  the pretense that raising reve- 
nue i s  its major purpose-even where that 
quite obviously is  not the case.47 

Like the commerce power, the use of the 
taxing power as a regulatory device has worked 
most frequently to preempt state activity. How- 
ever, clever manipulation of tax policy has also 
been used to "induce" state performance of 
certain functions. In fact, the now familiar in- 
ducement versus coercion standard "f irst 
evolved in cases challenging conditions at- 
tached to credits against federal taxes awarded 
to encourage state development of a particular 
p r~g ram. " '~  



Thus, for example, the unemployment insur- 
ance component of the Social Security Act 
uses the tax credit  device for employers 
contributing to state unemployment funds. 
When the act was challenged in 1937 as 
coercing states to pass legislation and as an in- 
vasion of state powers, the Court held that 
"the excise is not void as involving coercion of 
the states i n  contravention of the Tenth 
Amendment or of restrictions implicit in our 
federal form of g ~ v e r n m e n t . " ~ ~  Rather, the jus- 
tices likened the act to a " t e m p t a t i ~ n , " ~ ~  from 
which states were free to  refrain. 

Of course, legality and philosophy aside, no 
state could practically have refused to partici- 
pate since its business employers would not 
then have received the credit. "The tax-credit 
was thus an expedient way of avoiding Consti- 
tutional objections to a direct compulsion of 
state action under the commerce p ~ w e r . " ~ '  

A far more common vehicle for "tempting" 
states to undertake (or refrain from) some ac- 
tivity has been the so-called spending power. 
Hence, Congress has long been in the business 
of providing financial assistance to the states, 
conditioned on some desired state response. 
In turn, these conditions need only be "rea- 
sonably related to a legitimate national pur- 
pose" and provide the states with "an option 
to fail to respond, so that the program may be 
said to induce but not coerce par t i~ ipa t ion . "~~ 
The courts have employed this two-pronged 
test since 1923. 

In the case of Massachusetts v. M e l l ~ n , ~ ~  the 
Supreme Court dismissed a challenge to a 
grant-in-aid program by noting that: 

Probably, it would be sufficient to 
point out that the powers of the state 
are not  invaded, since the statute 
imposes no obligation but simply ex- 
tends an option which the state is 
free to accept or reject.. . . If Con- 
gress enacted [the program] with the 
ul ter ior purpose of tempting [ the 
states] to yield, that purpose may be 
effectively frustrated by the simple 
expedient of not yielding.54 

Moreover, in the case of U.S. v. Butler,55 the 
Court-t hough striking down the Agricultural 
Adjustment Act-nonetheless sanctioned the 
use of the Congressional spending power to 

achieve ends not necessarily included in the 
enumerated powers. Later, in Oklahoma v. 
Civil Service Commission, 56 the Court declared 
that, supplementing its power to spend for the 
general welfare, Congress possesses the "pow- 
er to fix the terms upon which its money allot- 
ments to the states shall be di~bursed."~'  

From the beginning, then, the Court has de- 
fined state receipt of federal expenditures as a 
contractual arrangement-albeit, a somewhat 
special contractual arrangement.58 States (and 
localities) are admonished to abide by all the 
terms of the contract if they wish to continue 
receiving the benefits-even if those terms, 
under different circumstances, would clearly 
be unconstitutional. Thus, it would be patently 
unconstitutional for Congress to directly regu- 
late the political activities of state employees, 
but i t  may do so indirectly and with full Consti- 
tutional blessing by making such regulation a 
condition of federal aid.59 

Finally, what is  the "general welfarev-that 
amorphous recipient of Congressional taxing 
and spending? It is, according to a 1937 Su- 
preme Court decision, what Congress says it 
is.60 

W H A T  IS NECESSARY A N D  PROPER? 

Probably no Constitutional phrase elicited 
more or greater opposition than the Article I, 
Section 8 instruction to Congress, "To make all 
Laws which shall be necessary and proper for 
carrying into execution the foregoing powers, 
and all other powers vested by this Constitu- 
tion in the government of the United States, or 
in any department or officer thereof." Critics, 
not surprisingly, claimed that the vagueness of 
the clause was inherently dangerous-that 
necessary and proper could be defined to en- 
compass any conceivable legislative action. 
Moreover, in  addressing the criticism, neither 
Madison nor  Hamilton (who, i n  their  post- 
Publius years, were to disagree more than 
agree), would allow themselves to be pinned 
down to spe~if ics.~'  

Nor did Chief Justice Marshall, in one of his 
most far-reaching opinions, actually define the 
phrase. Rather, he viewed necessary and prop- 
er as investing Congress w i th  unspecif ied 
"meansu-or implied powers-for carrying 
out its Constitutional "ends": 



Let the end be legitimate, let it be 
within the scope of the Constitution, 
and all means which are appropriate, 
which are plainly adapted to  that 
end, which are not prohibited, but 
consist with the letter and spirit of 
the Constitution, are Constitu- 
tional. . . .62 

By the 1940s, through the course of 150 years 
of Constitutional development, the federal 
government had come to possess-if not actu- 
ally employ-a vast reservoir of powerful tools 
for achieving national purposes. It could regu- 
late intrastate matters if those matters affected 
interstate commerce-even remotely. It could, 
if it so chose, protect the rights of state citi- 
zens against state laws and practices. It could 
regulate, again if it chose, many state electoral 
practices. I t  could attach conditions to receipt 
of its money which, in turn, could prohibit or 
force certain state actions. It could achieve any 
legitimate Constitutional end through any 
means not specifically prohibited. And, over- 
arching all of this, its laws were to be consid- 
ered supreme. Of course, the states, too, had 
powers. And, it i s  to these "reserved" and pro- 
tective powers which we shall turn next. 

The Constitution and the States 

Being a document of nationhood, the Con- 
stitution does not dwell upon the states. Rath- 
er, it i s  primarily a series of responsibilities and 
prohibitions addressed to the national govern- 
ment and its officers. Of course, the states do 
figure in-positively, in  their  control  (now 
greatly diminished) over the composition of 
the electorate and elections generally and neg- 
atively in a number of admonitions specifically 
prohibiting them from engaging in some of the 
Article I, Section 8 powers of C ~ n g r e s s . ~ ~  For 
the most part, however, the Founders assumed 
that state governments-being closer to  the 
people and being the source, either directly or 
through the people,64 of the Constitution 
itself-would do most of the governing. 

That this Constitutional "assumption" was 
not universally shared i s  seen in the amount of 
space which Madison and Hamilton devoted in 
the Federalist Papers to reassuring doubters of 
the continued strength-indeed, the superior- 

ity-of the states under the proposed 
C ~ n s t i t u t i o n . ~ ~  

More important, many of the states them- 
selves insisted, as a bargaining point for ratifi- 
cation, o n  the subsequent enactment o f  
amendments establishing a Bill of Rights, to be 
modeled on similar rights found in their own 
 constitution^.^^ And, among these ten amend- 
ments is  one addressed to the powers retained 
by the states. 

Thus, the Tenth Amendment to the Constitu- 
tion asserts that: 

The powers not delegated to the 
United States by the Constitution, 
nor prohibited by it to  the states, are 
reserved to the states respectively, 
or to the people.67 

Whatever those reserved powers may (or may 
not) include today, they were vast indeed in 
the late 18th and early 19th centuries when ma- 
jor national concerns consisted primarily of de- 
fense, foreign policy and territorial govern- 
ments. Under the Tenth Amendment, then, 
according to Professor Lewis B. Kaden: 

. . .[Tlhe states were left with much of 
the responsibility commonly associ- 
ated with government. The states, 
and the substate government in cit- 
ies or counties they created and con- 
trolled, determined which services 
to provide their inhabitants, and the 
form, level and means of providing 
them. Public safety, education, wel- 
fare, economic development, control 
of private business activity, protec- 
tion of natural resources-the defini- 
t ion  of collective or  social goods, 
and the allocation of fiscal and 
administrative responsibility for their 
provision, both between public ad- 
ministration within the state-were 
all matters of state determination. 
The states, accordingly, used their 
governmental powers to tax, spend, 
and regulate to implement the basic 
decisions made in these matters.68 

As might be expected, the powers subsumed 
under the Tenth Amendment ebbed and 
flowed in the opposite direction to those of 
the federal government. For example, where a 



proponent of federal regulation might argue an 
expansive interpretat ion of the commerce 
clause, an opponent would be likely to argue 
for equally expansive reading of the Tenth 
Amendment. Thus, the Supreme Court in 1935 
struck down the National Recovery Act, the 
centerpiece of the First New Deal, as an "extra 
Constitutional authority . . . precluded by the 
explicit terms of the Tenth Amendment."69 Yet, 
a mere six years later, it had reduced the same 
amendment to little more than a Constitutional 
adage : 

Our conclusion is  unaffected by 
the Tenth Amendment.. . . the 
amendment states but a truism that 
all i s  retained which has not  been 
surrendered. There i s  nothing in the 
history of its adoption to suggest that 
it was more than declaratory of the 
relationship between the national 
and state governments as it had been 
established by the Constitution be- 
fore the amendment or that its pur- 
pose was other than to  allay fears 
that the new national government 
might seek to exercise powers not 
granted, and that the states might 
not be able to exercise fully their re- 
served powers. . . .70 

Whether or not the drafters and adopters of 
the Tenth Amendment were engaging in soph- 
istry on  the one hand or  tautology on the 
other, as the Court implied, the amendment 
appeared, by 1941, to have been relegated to a 
place of Constitutional insignificance. 

Like the Tenth Amendment, the I l t h  Amend- 
ment to  the Constitution was designed to pro- 
tect the sovereignty retained by the states. 
Hence, the amendment was born of state dis- 
satisfaction with the authority of the federal ju- 
diciary, coming to a head when, in 1793, the 
Supreme Court allowed two citizens of South 
Carolina to sue the state of Ge~rg ia .~ '  

Ratified in 1798 the amendment states that 

The judicial power of the United 
States shall not be construed to ex- 
tend to  any suit i n  law or  equity, 
commenced or prosecuted against 
one of the United States by citizens 
of another state or by citizens or sub- 
jects of any foreign state.72 

Unl ike the ~ e n t h  Amendment, the I l t h  
Amendment i s  more specific and therefore has 
at least stood on its face value. However, a 
series of court cases undermined its actual effi- 
cacy. Thus, in 1908, in ex parte Young,73 the 
Supreme Court ruled that when a state official 
acts unconstitutionally, he or she i s  stripped of 
official capacity for the purposes of an I l t h  
Amendment defense. According to A.E. Dick 
Howard: 

The result of the Young fiction i s  a 
paradox: an unconstitutional act by a 
state official is  "state action" for the 
purposes of the 14th Amendment 
(the off ic ial  may even be acting 
against state policy or violating state 
law), but an injunction against him is 
not an injunction against the state 
for the purposes of the I l t h  Amend- 
ment. As a state can only act through 
flesh-and-blood individuals, Young 
effectively permits equitable 
relief. . . .74 

Despite the Young f ic t ion and the now- 
established Congressional power under Sec- 
tion 5 of the 14th Amendment to provide for 
suits against states or  state off icials which 
would be of questionable Constitutionality un- 
der other  circumstance^,^^ several Supreme 
Court cases of the 1970s have strengthened 
somewhat the states' I 1  t h  Amendment 
immunity.76 

A final explicit source of state control has 
been the 21st Amendment to the Constitution 
which repealed the prohibition on liquor and, 
as a result, made "local, not national, regula- 
tion of the liquor traffic . . . the general Consti- 
tut ional According to Professor 
Laurence Tribe: 

. . .[Tlhe 21st Amendment does grant 
states considerable power to control 
the importat ion of alcholic bever- 
ages. The amendment sanctions state 
action which taxes, regulates, or  
completely bars the importation of 
liquor for actual use within the state 
itself, even where such action would 
be forbidden [under the commerce 
clause] as to any other c o m m ~ d i t y . ~ ~  



Overall, in a Constitutional sense, the states 
had clearly lost ground to the national govern- 
ment by the end of the New Deal. Yet, in many 
ways, the loss was more theoretical than real. 
Congress had, after all, retained a considerable 
amount of power over the nation's commercial 
activity since the t ime of John Marshall-it 
merely had chosen not to  utilize that power to 
any great extent. Moreover, though Court 
opinion, by 1941, had trivialized the states' 
countervailing power, embodied in the Tenth 
Amendment, that too was more abstract than 
substantive. States still controlled most of their 
original functions-education, the environ- 
ment, public safety and-of no minor signifi- 
cance-their own budgets: 

The functional assignment picture 
changed greatly [from the mid-1930s 
to 1960.1 The national regulatory role 
expanded, though not to the extent 
of really undercutting the states' pol- 
icy powers in a range of critical social 
and economic areas. Federal reliance 
on grants-in-aid as a means o f  
achieving a range of specific pro- 
grammatic . . . purposes became 
much heavier during these years.. . . 
Yet this did not reach the point of af- 
fecting even a majority of most state 
functions or even any of most cities', 
counties', or school districts' basic 
services d i re~ t l y . ' ~  

Nonetheless, this theoretical loss of state pow- 
er could be translated into a corresponding 
rise in federal regulatory power, for Constitu- 
tional "theory" expounded by the Supreme 
Court is,  whether acted upon or not, the "su- 
preme law of the land." 

THE CONSTITUTIONAL 
ACCOMMODATION OF 

INTERGOVERNMENTAL REGULATION: 
CONTEMPORARY JUDICIAL 

CONSTRUCTION OF THE COMMERCE 
AND SPENDING POWERS 

The legislation of the New Deal and subse- 
quent Court rulings upholding it produced 
what has been called a "Constitutional 
Revolution"-so expansive was the resulting 
breadth of what the federal government could 
do. What it could do and what it actually did, 

however, were, in the immediate aftermath, 
two different things. Thus, although that legis- 
lation gave the federal government enormous 
control over the national economy, the states 
maintained control over most of their tradi- 
tional functions. There were then and still are, 
after all, areas of state prerogative which the 
federal government cannot touch directly. 

In addition to, and enhancing the Constitu- 
tional Revolution, was a slightly more subtle 
revolution in public opinion-a feeling, fol- 
lowing the Great Depression, that the national 
government could and should perform certain 
functions for the public good. And, if it could 
not perform those functions directly, Constitu- 
tional means to perform them indirectly were 
readily available, i f  not immediately apparent. 

Finally, and profoundly affecting the two 
previous revolutions was a revolution in the at- 
titude of the Court. Thus, on the one hand, the 
Supreme Court-and, as a result, the lower 
federal courts-became, what some have 
termed, social activists. Yet, of equal, though 
less frequently noted, importance, was a corre- 
sponding passive judicial side-a side willing 
to acquiesce to nearly every act of an activist 
'Congress. It is to the passive side which we 
shall turn in this section. 

Regulating Through the 
Commerce Clause 

PARTIAL PREEMPTION 

Laurence Tribe has described "judicial re- 
straint [as] but another form of judicial activ- 
ism."80 The growth of intergovernmental regu- 
lation over the past 20 years, unimpeded for 
the most part by any Court rejection of novel 
Congressional mechanisms, attests to that de- 
scription. Thus, the previous chapter has 
ident i f ied a number of relatively new tech- 
niques by which the federal government has 
been able to impose regulations on state and 
local governments throughout the 1960s and 
1970s. Among these, one of the most powerful 
has been partial preemption, in which adrninis- 
trative responsibility is  delegated to the states 
or localities provided they meet certain nation- 
ally determined  standard^.^' 

For all practical purposes, this sort of back- 
door commandeering is  quite different from 
ful l  federal preemption, for-again in  
practice-it borders on mandating state activi- 



ty as opposed to disallowing state activity. Yet, 
for Constitutional purposes, the courts have 
tended to view these partial Congressional 
preemptions in  a "commerce power-as-usual" 
light-this, despite a number of Tenth Amend- 
ment challenges. 

Hence, current Court doctrine holds that any 
Tenth Amendment challenge to federal legis- 
lation "must satisfy each of three re- 
quirements:" 

First, there must be a showing that 
the challenged statute regulates the 
"states as states." Second, the feder- 
al regulation must address matters 
that are indisputably "attributes of 
state sovereignty." And third, it must 
be apparent that the states' compli- 
ance with the federal law would di- 
rectly impair their ability "to struc- 
ture integral operations in areas of 
traditional f u n c t i ~ n s . " ~ ~  

Moreover, the Court has gone on  to  assert 
that : 

Demonstrating that these three re- 
quirements are met does not, how- 
ever, guarantee that a Tenth Amend- 
ment challenge to  Congressional 
commerce power will succeed. There 
are situations in which the nature of 
the federal interest advanced may be 
such that i t  justifies state 
~ u b m i s s i o n . ~ ~  

Because each of the three requirements i s  
somewhat vague, or at least "pliable," and be- 
cause all must be met in  order to  dispute a fed- 
eral law, successful challenges have been rare 
and limited to direct orders. Though regulatory 
i n  nature and based upon the commerce 
clause, partial preemptions are imbued with 
certain legal "twists" which distinguish them 
from direct orders. While National League o f  
Cities v. Userys4 posited some guidelines, the 
facts in that case-an instance of Congression- 
al direct order-and thus the judgment, are 
not  really similar t o  those i n  most partial 
preemptions cases. For instance, with partial 
preemptions such as the Clean Air Act it is  ex- 
ceedingly difficult to make the case that regu- 
lations affect the "states as states." Rather, 

they legally affect private parties through the 
states: 

If a state does not wish to  submit a 
proposed permanent program that 
complies w i th  the act and imple- 
menting regulations, the full regula- 
tory burden will be borne by the fed- 
eral government. Thus, there can be 
no suggestion that the act comman- 
deers the legislative process of the 
states by directly compelling them to 
enact and enforce a federal regula- 
tory program.85 

In cases of partial preemption, the courts 
have relied on Congressional findings that cer- 
tain problems have substantial impacts on in- 
terstate commerce and therefore are legitimate 
Congressional concerns.86 O f  course, the 
courts have been acquiescing to Congressional 
regulation of commerce for nearly half a centu- 
ry. However, the more unique aspect of partial 
preemption-the state role-has also been 
given the judicial blessing. Hence, quite apart 
from negative Tenth Amendment usurpation 
issues discussed previously, the courts have 
actually treated partial preemptions 
positively-even to  the point of viewing them 
as instances of federal deference to  state 
authority: 

I n  enacting the Clean Air Act 
Amendments o f  7970, Congress at- 
tempted to foster a symbiosis be- 
tween two perceived needs. First, 
Congress wanted to preserve the ba- 
sic state and local control of the de- 
sign and enforcement of air pollution 
regulation. Besides a deference to 
the states, such a state role 
permitted more awareness of indi- 
vidual and local problems in  
formulat ing pol lu t ion abatement 
plans.87 

Needless to say, the generally positive judi- 
cial view of partial preemptions i s  not shared 
universally by legal experts. In fact, Lewis B. 
Kaden sees the device as an effective limit on 
the states' basic right to choose among those 
services which they feel best meet the needs of 
their citizens: 



For all their diversity of method, 
what these provisions share is  the 
feature of "federalizing" or "com- 
mandeering" the basic deci- 
sionmaking processes of state 
governments, obliging subnational 
legislators and executive officials to  
enact statutes or adopt administra- 
tive regulations according to the de- 
sign and standards set by the federal 
government.. . . When a part of [the] 
pool of [state] resources is  comman- 
deered to  the service of a federal 
direction-as when a state i s  ordered 
to pass a law, establish a regulatory 
agency, promulgate a regulation, or 
expend an allocation of funds ac- 
cording to federal design in ways de- 
scribed above-this fundamental ca- 
pacity for choice i s  inevitably 
reduced.88 

In a world whose only cut-and-dried certain- 
ties are death, taxes and an annual National 
League pennant race which does not include 
the Chicago Cubs,89 there are, of course, ex- 
ceptions to  every rule. Thus, despite the 
courts' general acceptance of partial 
preemptions, certain agency interpretations of 
one such statute, the Clean Air Act, have trig- 
gered judicial opinions which appear to ex- 
press some of Professor Kaden's concerns and 
therefore may place parameters-albeit very 
wide and not altogether clear-on the ability 
of the federal government to infringe on areas 
of state sovereignty through the partial 
preemption mechanism. An example i s  provid- 
ed by the somewhat ambiguous history of the 
"transportation control cases." 

Section 110(a) (2)(b) of the Clean A i r  Act 
amendments mandates the inclusion of trans- 
portation control measures in state implemen- 
tation plans (SIPS) to be employed "as may be 
necessary" in order to attain and maintain pri- 
mary or secondary air quality standards. Such 
controls may include restrictions on vehicle 
use, altering traffic patterns, and reducing the 
emissions allowed in-use vehicles.g0 

In 1973, following a circuit court decisiontgl 
the Environmental Protection Agency (EPA) or- 
dered a number of states to submit transporta- 
tion control plans with very little further delay. 

When state protestations took the forms of 
foot-dragging and inadequate proposals, EPA 
promulgated its own controls: 

Especially annoying to the states 
was the instruction i n  these EPA- 
promulgated plans that states had to 
enact statutes or adopt regulations 
establishing the transportation con- 
t ro l  programs and committ ing the 
requisite funds and personnel. It was 
EPA's belief, moreover, that because 
these state actions were required by 
the (EPA-drafted) SIPS, a state's recal- 
citrance would subject it to EPA en- 
forcement authorities under Section 
113 [of the Clean Air Act.Ig2 

Responding to the initial challenge brought 
by the State of PennsylvaniaIg3 the Third Circuit 
judged the EPA to be within the parameters of 
Congressional intent and the Congressional in- 
tent within the parameters of the commerce 
power. Subsequent decisions, however, have 
questioned that interpretation. Thus, in 1975, 
both the Fourth and Ninth Circuits held that 
EPA did not possess the power to force the 
adoption of particular controls upon the states 
under threat of federal sanction.94 Moreover, 
"[tlhough there was accordingly no need to 
discuss [the] Constitutional issues, both courts 
gave clear indication that the EPA scheme ex- 
ceeded federal power under the commerce 
clause and violated states' rights under the 
Tenth Amendment."95 

The Fourth and Ninth Circuit opinions, a re- 
lated District of Columbia Circuit opinion dis- 
tinguishing between "persons" and "states,"96 
and the Supreme Court's decision to vacate 
and remand for "consideration o f  
m o o t n e ~ s , " ~ ~  caused EPA to change its tactics. 
Hence, the agency promulgated rules requir- 
ing the State of California to administer an in- 
spection and maintenance program, asserting 
now that if California refused to comply i t  
would be acting as a polluter ("person") rather 
than as a government ("state"): 

No longer arguing that the com- 
merce power embraces federal com- 
pulsion of state legislative and 
administrative acts, EPA now as- 
serted only that the act of polluting 



itself (not being an act of govern- 
ance) was wi th in the federal com- 
merce power-a position obviously 
shaped by the teaching of National 
League of Cities v. Usery. . . .98 

Despite EPA's new strategy, the Ninth Circuit, 
in 1977, refused to interpret state failure to 
adopt inspection and maintenance programs as 
constituting the act of polluting per se, for 
while the court was "reluctant t o  interpret the 
act in  a manner that compels consideration of 
Constitutional issues,"99 it feared that the EPA 
distinction between polluting and state action 
might result in  obliterating "the distinction be- 
tween governance and commerce.. . ."loo 

Muddying the already murky water even fur- 
ther is  the very recent case of U.S. v. Ohio De- 
partment of Highway Safety.Io1 At issue in the 
Ohio case was whether EPA could proceed di- 
rectly against a state to require state enforce- 
ment of an EPA-promulgated inspection and 
maintenance plan. Again, the appeals court 
(this time, the Sixth Circuit) refused to accept 
EPA's "strained cons t ru~ t i on " '~~  whereby a 
state could be defined as a "polluter." How- 
ever, in this case, the court found for EPA on 
the basis of the state as "proprietor": 

Ownership and control of streets and 
highways, along w i th  the historic 
practice of licensing vehicles, how- 
ever, do combine to provide a com- 
pletely rational basis for placing 
upon the state the obligation to pre- 
vent use of these facilities by 
noncomplying vehicles. When the 
state fails to perform that duty it be- 
comes a person in  violation of a re- 
quirement of the implementation 
plan. As a violator, the state is sub- 
ject to the enforcement procedures 
of Section 113(a) (I).lo3 

Wi th  this holding, the court  dismissed 
Ohio's Tenth Amendment, "NLC," conten- 
tions that the EPA scheme represented "an un- 
constitutional intrusion into its activities."lo4 
Rather, the court asserted that a plan 

. . . which seeks to enforce state co- 

operation in  an'effort to  deal with a 
national problem will not fall under 
the proscription o f  the Tenth 
Amendment i f  i t  leaves the states 
free to make choices which are es- 
sential to their functions as states. In 
the present action, EPA does not  
seek to revamp the Ohio system of 
vehicle licensing or, for that matter, 
of operating its streets and highways. 
The regulation which EPA seeks to 
enforce does not require the state to 
adopt legislation, establish new reg- 
ulatory agencies or change its proce- 
dures for registering vehicles. I t  
merely requires the state to deny use 
of state-owned facilities t o  those 
whose use adds to the national prob- 
lem of pollution.lo5 

As is  readily apparent, the transportation 
control cases make up a bewildering complex 
of conflicting and sometimes evasive law. First, 
and most obvious, i s  the lack of uniformity 
among the district and appellate level deci- 
sions. Second, the Ohio case notwithstanding, 
the courts have been reluctant to  rule either 
on Constitutional or statutory grounds. Judicial 
review, in most of the cases, was confined to 
agency action : 

. . .[Nlo matter how they may preface 
their opinions with praise for admin- 
istrative wisdom, the courts in prac- 
tice have carefully avoided treating 
administrative constructions of stat- 
utes as conclusive. The agency's 
views "are only one input  i n  the 
interpretational equation," t o  be 
considered along with a number of 
other factors customarily used to de- 
termine Congress' intention.lo6 

Thus, more often than not, the decisions speak 
only to agency interpretation of Congressional 
intent-not to the Congressional mechanism 
itself. And as to the mechanism itself? In sum, 
the courts have treated partial preemptions as 
being legitimate under the commerce power, 
as being part of a healthy cooperative federal 
system, and, for a variety of reasons, as being 
nearly immune f rom Tenth Amendment 
challenges. 



CONGRESSIONAL DIRECT ORDERS 

W h i l e  par t ia l  p reempt ions  are b y  far  t h e  
p re fe r red  Congress iona l  t e c h n i q u e  f o r  
regulating the states through the commerce 
clause, direct orders are no t  unknown. Still, 
t hey  are rare, lo7 and, as t h e  best  ex tant  
example-the Equal Employment Opportunity 
A c t  o f  7972-il lustrates, far  m o r e  "safely" 
grounded in  Congress' power t o  enforce the 
14th Amendment.'08 

Probably, the best example o f  a commerce 
power-related direct order may be found i n  the 
1974 amendments t o  the Fair Labor Standards 
Act (FLSA)-amendments which exemplify the 
precarious position of Congress i n  choosing 
such d i rec t  means o f  regu la t i ng  t h e  states. 
These amendments were, after all, the grist o f  
the National League o f  Cities v. Usery battle i n  
which Congress emerged the loser. 

As noted previously, however, if the NLC de- 
cision was notable as a major state victory, i t  
was equally notable for its opacity. Thus, par- 
ticularly i n  the realms o f  "state sovereignty" 
and "traditional governmental functions," the 
Court left a number o f  questions unanswered. 
For instance, what, beyond the power t o  locate 
the state capitol'09 and determine wages, hours 
and overtime compensationl10 are the attrib- 
utes o f  state sovereignty? And, what beyond 
publ ic safety, health, sanitation and recrea- 
tion"' are traditional governmental functions? 
Moreover, might not  a function be integral i n  
1982 wi thout  being traditional i n  a chronolog- 
ical  sense? Such quest ions  have b e e n  t h e  
source of endless confusion at the district and 
appellate court levels-and, once again, much 
of the confusion has arisen over FLSA rules. 

Hence, under Department o f  Labor (DOL) 
ru les  announced  December  29, 1979, e igh t  
state and local activities were listed as "not tra- 
ditional" and therefore subject t o  federal wage 
and hour regulations:l12 

1) alchoholic beverage stores, 
2) off-track bett ing corporations, 
3) local mass transit systems, 
4) generation and distribution of elec- 

tr ic power, 
5) provision of residential and commer- 

c ia l  t e l e p h o n e  and  te legraph ic  
equipment, 

6) production and sale o f  organic ferti l i- 
zer  as a b y p r o d u c t  o f  sewage 
processing, 

7) production, cultivation, growing o r  
harvesting o f  agricultural commodi- 
ties for  sale t o  consumers, and 

8) repair and maintenance o f  boats and 
m a r i n e  eng ines f o r  t h e  genera l  
public.l13 

Both the National League o f  Cities and the 
National Association o f  Counties were quick t o  
denounce the rules, particularly as they pertain 
t o  mass transit systems and electric power. 
W i th  n o  clear signal f rom the Supreme Court, 
district court rulings o n  the subject have been 
inconsistent-the mass transit regulations be- 
ing  ruled legitimate i n  Macon, GA114 and New 
Castle, DE,l15 b u t  u n c o n s t i t u t i o n a l  i n  San 
Antonio, TX.l16 

I n  fact, since the 1976 NLC case, probably 
the most ambitious attempt t o  identify and re- 
f ine those state functions protected f rom fed- 
eral direct orders promulgated through the 
commerce power came f rom Judge Shannon o f  
the Sixth Circuit i n  1979. Thus, i n  Amersbach v. 
Cleveland,l17 the appeals court observed that 

[b ly  analyzing the services and activi- 
ties which the [Supreme] Court char- 
ac ter ized as t yp i ca l  o f  t hose  per -  
f o r m e d  b y  governments ,  w e  n o t e  
cer ta in  e lemen ts  c o m m o n  t o  each 
which serve t o  clarify and define a 
method by which a protected gov- 
ernment function may be identif ied. 
Among these elements are: (I) the 
government service o r  activity bene- 
fits the community as a whole and  is 
avai lable a t  l i t t l e  o r  n o  d i rec t  ex- 
pense; (2) the service o r  activity is 
undertaken for the purpose o f  publ ic  
service ra ther  than  fo r  pecun ia ry  
gain; (3) government is the principle 
provider o f  the service o r  activity; 
and (4) government is particularly 
suited t o  provide the service o r  per- 
f o r m  t h e  ac t iv i ty  because o f  a 
communitywide need  for the service 
o r  activity. 'la 

I n  1982, two  major cases challenging federal 
direct orders on Tenth Amendment grounds 



came before the Supreme Court. The results of 
each appeared to signal, at least temporarily, 
the demise of the NLC defense. 

Hence, the Court ruled unanimously i n  
United Transportation Union v. Long lsland 
Rail Roadllg that operating railroads i s  not a tra- 
ditional state or local activity. While the case 
constituted a challenge to strike provisions of 
the Federal Railway Labor Act, the decision 
probably foreclosed successful state and local 
litigation seeking a favorable Supreme Court 
holding on FLSA provisions relating to mass 
transit. 

I n  fact, the Long ls land decision was not  
unexpected-the Court had hinted in NLC it- 
self that railroads might constitute a special 
unprotected category.120 More distressing to 
those hoping for a Tenth Amendment revival 
was the Court's upholding of the Public Utili- 
ties Regulatory Policies Act (PURPA). In fact, 
when challenged at the district court level, 
Judge Cox found that the act so overreached 
the bounds of the commerce power as to re- 
sult in a "clear usurpation of power that the 
federal government simply does not  
have.. . ."121 

In Federal Energy Regulatory Commission v. 
M i s s i s s ~ p p i , ~ ~ ~  however, the Supreme Court 
found that PURPA, an odd mix between direct 
order and partial preemption,123 does "not 
trench on state sovereignty in violation of the 
Tenth Amendment," but rather, "does nothing 
more than preempt conf l ict ing state enact- 
ments in the traditional way."124 The dissent 
vehemently disagreed, calling PURPA and the 
ruling "contrary to the principles of National 
League o f  Cities v. Usery . . . , antithetical to 
the values of federalism, and inconsistent with 
our Constitutional history."125 

Regulating Through the 
Spending Power: 

The Congressional Conditioning of 
Federal Aid 

As noted above, in National League o f  Cities 
v. Usery, the Court declared unconstitutional 
Congressional extension of the Fair Labor 
Standards Act to the majority of state and local 
employees, alleging that the amendments vio- 
lated the Tenth Amendment by "significantly 
alteaingl or displac[ingl the states' ability to 
structure employer-employee relation- 
ships.. thereby "directly displac[ing] the 

states' freedom to structure integral operations 
i n  areas of tradit ional governmental func- 
tions.. . ."I2' Providing such functions, rea- 
soned the Court, i s  "essential to [the] separate 
and independent existence" of the states.lZ8 
Strong words, indeed. However, as the 
disc~ission above has shown, the federal gov- 
ernment may, for all practical purposes, affect 
a good many "integral operations" through the 
partial preemption technique without encoun- 
tering any serious "NLC" difficulties. 

Of equal (and more frequently occurring) 
importance may have been Justice Rehnquist's 
majority admission hidden amid the footnotes 
of the NLC decision: "We express no view as 
to whether different results might obtain if 
Congress seeks to affect integral operations of 
state governments by exercising authority 
granted it under other sections of the Consti- 
tution such as the spending power.. . ."Izg 

In the first section of this chapter we dis- 
cussed br ief ly the Congressional spending 
power, its basis in  Article I, Section 8 of the 
Constitution, and a few of the earlier Supreme 
Court decisions interpreting it. Hence, at the 
most elementary level, a grant of money 
awarded under the spending power may be 
said t o  create a contractual arrangement. 
Moreover, any condit ions attached t o  the 
"contract" need only be reasonably related to 
a legitimte national purpose130 and they must 
be attached to grants which provide the poten- 
tial recipient with an option not to accept, so 
that the grant may be said to "induce" but not 

In a very significant way, however, the grant 
"contract" differs from other contracts. Ac- 
cording to Professor Richard B. Cappalli: 

. . .[A1 basic feature of the federal 
grant is  the lack of negotiation by the 
grantee prior to the award. The fed- 
eral agency unilaterally determines, 
on is own or pursuant to  a statutory 
formula, the project's costs and 
awards that amount. The terms ac- 
companying the grant award are sim- 
ilarly nonneg~t iab le . '~~  

Thus, the state or local grant recipient i s  not 
really on equal contractual footing with the 
federal grantor. And, in fact, unlike private citi- 
zens or institutions," state[s and localities] 



cannot claim Fifth Amendment protection from 
arbitrary federal action."133 

It i s  not the purpose of this section to ex- 
plore the entire realm of grant law-a young, 
perplexing and still little understood province 
of the law.13* Rather, the present inquiry is  lim- 
ited to conditions attached to grants. Yet, the 
overlying notion of a somewhat imbalanced 
convenant i s  crucial to an understanding of the 
conditions themselves. Moreover, the fact that 
the courts have tended to treat the newer 
methods of grant regulation-crosscutting re- 
quirements and crossover sanctions-in much 
the same way as they have treated grant-in-aid 
conditions for the past half-century warrants a 
general discussion of the modern legal stand- 
ing of grant regulations and regulatory devices. 

THE CONDITIONAL SPENDING POWER IN 
THE COURTS 

The now popular and increasingly catch-all 
term "mandate" has nowhere been applied 
more frequently than in relation to grant-in-aid 
conditions. Thus, inasmuch as a mandate is 
synonymous with an order, the casual observer 
could arrive at the conclusion that a federal 
grant condition allows about as much discre- 
t ion  to those i t  potential ly touches as a 
Hitlerian diktat. Indeed, the frequency and lev- 
el of complaints from states and localities as 
well as a growing army of sympathizers in the 
federal government and academia attest to  a 
widespread perception that such grant-related 
mandates have a virtual stranglehold on state 
and local grant recipients. The contractually 
based notion that compliance is  voluntary ("if 
you don't like the rule, don't take the money") 
is, within the context of fiscal realities, consid- 
ered by many antiquated if not absurd. 

However, i f  the polit ical att i tude toward 
grants and their attendant strings has changed 
(or at least become considerably more vocal) in 
recent years, the legal ground rules have re- 
mained practically unaltered since 1923.135 
Hence, although in the intervening 54 years, 
grants have become pervasive and their condi- 
tions complex, the judicial conception of fiscal 
and political free-will remains unaffected, as 
excerpts from these recent decisions show: 

The state, by entering into this ven- 
ture, voluntarily submitted itself to 

federal law. It entered with its eyes 
open, having more than adequate 
warning of the controversial nature 
of the project and of the applicable 
laws.136 
Neither states nor their political sub- 
divisions are compelled to partici- 
pate in  the grand federal scheme cre- 
ated by the act and thereby receive 
money. The participation is  purely at 
their option .I3' 

It  must be remembered that this act 
is not compulsory on the state.. . . 
[It] gives to the states an option to 
enact such legislation and in  order to  
induce that enactment, offers finan- 
cial assistance.138 

The courts, then, have viewed grant 
agreements-conditions and all-as complete- 
ly voluntary mechanisms for disbursing federal 
funds and indeed, one can make a very good 
case for this "caveat emptor" approach, in 
spite of the often onerous nature of such 
agreements. Thus, in his seminal statement on 
the matter, Justice Cardozo offered an emi- 
nently practical line of reasoning: 

. . .[TI0 hold that motive or tempta- 
tion is  equivalent to coercion is  to  
plunge the law into endless difficul- 
ties. The outcome of such a doctrine 
is  the acceptance of a philosophical 
determinism by which choice be- 
comes impossible. Till now the law 
has been guided by a robust com- 
mon sense which assumes the free- 
dom of will as a working hypothesis 
in  the solution of its problems.139 

Yet, not every Constitutional expert would 
agree with Cardozo and his judicial successors. 
For instance, Professor A.E. Dick Howard has 
called such reasoning "simplistic:" 

It makes Constitutional limitations 
on Congress' power i l lusory by 
permitting Congress to do indirectly 
what it cannot do directly. The prin- 
ciple i s  that of unconstitutional con- 
ditions. Simply because government 
need not create a benefit (e.g., a de- 
duction from one's income taxes for 



charitable deductions), it does not 
follow that the government may at- 
tach such conditions as it pleases to 
that benefit. Government may not 
require me, as a condition of taking 
the deduction, to attach an affidavit 
swearing that I do not believe in  the 
principles of world communism. It i s  
no answer to  say that I have a 
"choice"-file the affidavit or forego 
the deduction. Similarily, the Consti- 
tutionality of conditions attached to 
federal grants is  not assured simply 
by declaring that a state i s  "free" to 
refuse the federal money if it objects 
to the conditions.140 

Moreover, as Richard Cappalli points out, 
there is  an after-the-fact component to the 
grant agreement: 

An important grant principle which 
deviates f rom tradit ional contract 
rules, is  that one partner, the United 
States, can unilaterally modify the 
terms of the relationship during the 
term of the grant. By statute or regu- 
lation the United States can impose 
addit ional obligations under the 
agreement, although Constitutional 
restrictions on the impairment of 
contracts limit that power to some 
degree.141 

Thus, under certain circumstances, the fed- 
eral government may change the rules of the 
game after the grantee has already bought into 
the "contract"-often an extraordinary invest- 
ment. Though not technically a grant, a leading 
example i s  again142 provided by unemployment 
insurance. 

In 1970, Congress extended unemployment 
insurance coverage to state employees in hos- 
pitals and higher education143 and in 1976, to 
all state and local emp10yees.l~~ After over 40 
years of participation in the program, the ef- 
fect of the amendments was to offer a 
Hobson's choice to the states: 

1) to  conform and tax themselves and 
their political subdivisions the costs 
of unemployment benefits, or 
2) to fail to conform and accept the 
utter demise of the states' exist- 

ing unemployment compensation 
~ r 0 g r a m . l ~ ~  

Given such an option, the states, of course, 
were realistically forced to comply-and at 
considerble cost: 

. . .[The1 federal contribution to the 
costs of the newly required public 
sector coverage must be compared 
to the very substantial costs to state 
and local governments themselves. 
The cost of benefits alone has been 
estimated to range from $385 million 
to over $1 billion annually over the 
next few years, solely as a result of 
the additional coverage mandated by 
PL 94-566. Even at the lower esti- 
mate, the cost burden to state and 
local governments i s  48 times the 
federal contribution to implementing 
public employee ~ 0 v e r a g e . l ~ ~  

At first blush, all of this would appear not 
only to be coercive but, using National League 
of Cities logic, to  be an infringement upon the 
Tenth Amendment rights of the states. How- 
ever, the Court's predict ion that Congress 
might accomplish certain objectives through 
its spending (and by extension, taxing) prerog- 
atives that i t  could not accomplish through the 
commerce clause was borne out  when the 
amendments were challenged. Thus, in 1980 
the Supreme Court refused to review a lower 
court's upholding of the 1976 amendments on 
the grounds that the unemployment insurance 
program was technically voluntary and, there- 
fore, not subject to Tenth Amendment restric- 
t i ~ n s . l ~ ~ S u c h  decisions have prompted Profes- 
sor Howard to lament that "NLC i s  an empty 
vessel waiting to be filled up."148 

Crosscutting Requirements and 
Crossover Sanctions: 
Traditional Legal Responses to 
Novel Congressional Techniques 

Grant condit ions come in  a number of 
forms-the most common being relatively in- 
nocuous, program-specific requirements. 
However, as the previous chapter has shown, 
the past 20 years have witnessed the develop- 
ment and increasing use of condit ional 



techniques-specifically, the crosscutting re- 
quirement and the crossover sanction-which, 
practically speaking, are quite distinct from 
their program-specific counterparts. Yet, de- 
spite practical differences, in a narrow legal 
sense, the courts have upheld these mecha- 
nisms as perfectly valid exercises of the spend- 
ing power. 

The modern prototype of crosscutting re- 
quirements i s  Title VI of the Civil Rights Act of 
1964149-an act with an interesting genesis in- 
deed, for in  its gestation period, the technique 
was apparently considered not only to be quite 
unique, but  t o  stand on fairly shaky legal 
ground as well. Hence, responding to a 1963 
proposal by his Civil Rights Commission that 
federal aid to  Mississippi be cut, President 
Kennedy asserted that: 

I don't have the power to cut off the 
aid in  a general way as was proposed 
by the Civil Rights Commission, and 
I would think it would probably be 
unwise to give the President of the 
United States that kind of power be- 
cause it could start in one state and 
for one reason or another it might be 
moved to another state which was 
not measuring up as the President 
would like to see it measure up in 
one way or  another. I don't th ink 
that we should extend federal pro- 
grams in a way which encourages or 
really permits discrimination. That i s  
very clear. But what was suggested 
was something else and that was a 
general wholesale cutoff of federal 
expenditures, regardless of the pur- 
pose for which they were being 
spent, as a disciplinary action on the 
State of Mississippi. I think that i s  an- 
other question, and I couldn't accept 
that view.150 

As the above quotation illustrates, even as 
late as the 1960s, policymakers found it diffi- 
cult to  envision the Constitutionality of a pro- 
gram under which Congress would "confer on 
the executive broad authori ty under the 
Spending Power to  effectuate social poli- 
cy.. . ."15' Politically, such concerns became 
less compelling "after Bull Connor . . . let loose 
his dogs on black children in Birmingham on 

nationwide television.. . Responding to 
events i n  the south, President Kennedy re- 
versed himself and backed an across-the-board 
prohibition on discrimination in the use of 
Federal aid: 

Simple justice requires that public 
funds, to which all taxpayers of all 
races contribute, not be spent in any 
fashion which encourages, en- 
trenches, subsidizes, or results in ra- 
cial discrimination. Direct discrimi- 
nation by federal, state, or  local 
governments i s  prohibi ted by the 
Constitution. But indirect discrimi- 
nation, through the use of federal 
funds, i s  just as invidious; and i t  
should not be necessary to resort to 
the courts to prevent each individual 
violation. Congress and the execu- 
t ive have their  responsibil i t ies to  
uphold the Constitution also.. . . 

Instead of permitting this issue to 
become a pol i t ical  device of ten 
exploited by those opposed to social 
and economic progress, it would be 
better at this time to pass a single 
comprehensive provision [i.e., a 
cross-cut1 making i t  clear that the 
federal Government is  not required, 
under any statute, t o  furnish any 
kind of financial assistance-by way 
of grant, loan, contract, guaranty, in- 
surance or otherwise-to any pro- 
gram or activity in which racial dis- 
crimination occurs. This would not 
permit the federal government to cut 
off  all federal aid o f  all kinds as a 
means of punishing an area for dis- 
crimination occuring therein-but it 
would clarify the authority of any ad- 
ministrator with respect to federal 
funds or financial assistance and dis- 
criminatory practices.153 

Once established in connection with civil 
rights-a social policy of unquestionable ne- 
cessity, Constitutionally grounded in the Fifth 
Amendment prohibition against federal financ- 
ing of governments or other entities which 
d i~cr iminate l~~- the crosscutting device en- 
countered little legal difficulty. While other 



such requirements-including those copied al- 
most word-for-word from Title V1155-have not 
received the same judicial hands-off treatment 
as the civil rights statute,lS6 the crosscutting 
device itself has been left Constitutionally un- 
scathed, despite the fact that generally applica- 
ble requirements may "not [be] reasonably re- 
lated to  achieving the purposes of the 
spending programs to  which they are at- 
tached."15' Thus, although such conditions 
have added a third dimension to the legality of 
grant requirements-the federal government 
may "prevent the use of federal funds for pur- 
poses contrary t o  general government 
p o l i ~ i e s " l ~ ~ - t h e y  are, i n  the greater legal 
scheme of things, just conditions-and, a con- 
dition i s  a condition is  a condition. 

So too, the crossover sanction is  a perfectly 
legitimate conditional device, albeit a device 
with a unique twist-failure to comply with 
program requirements may endanger contin- 
ued funding of other, distinct programs.159 I t  i s  
just that feature which Lewis Kaden finds not 
only unique, but assails as being the most ob- 
jectionable of all conditional techniques in 
terms of restricting state sovereignty.160 Yet, in 
response to a Montgomery County, MD, chal- 
lenge to the National Health Planning Act, a 
district court declared that: 

The act imposes no civil or criminal 
penalties on such states or their offi- 
cials. While the withholding of feder- 
al funds in some instances may re- 
semble the imposit ion of civ i l  or 
cr iminal penalties and whi le eco- 
nomic pressure may threaten such 
havoc t o  a state's wel l-being as to  
cause the federal legislation to cross 
the line which divides inducement 
f rom coercion, that l ine is not  
crossed in this case. Nor does the act 
displace local initiative with federal 
directives. The act mandates essen- 
tially a cooperative venture among 
the federal government and state 
and local authorities.lbl 

Similarly, a North Carblina decision, affirmed 
by the Supreme Court, upheld the same act 
despite the fact that it conflicted with North 
Carolina's C o n s t i t u t i ~ n . ~ ~ ~  

More  recently, the Distr ict  of  Columbia 

Court of Appeals upheld a provision of the So- 
cial Security Act which conditions state receipt 
of Medicaid funds upon the states' "passing- 
through" Congressionally approved cost of liv- 
ing increases to Supplemental Security Income 
recipients. In  the case of Oklahoma v. 
S ~ h w e i k e r ' ~ ~  states argued that the "pass- 
through" provision constituted an unconstitu- 
tional exercise of the spending power and a vi- 
olation of the Tenth Amendment because the 
condit ion was completely unrelated to the 
Medicaid program. Speaking for the court, 
however, Judge Mikva dismissed state argu- 
mentation, ruling that: 

The content ion that the pass- 
through provision is  unconstitutional 
because there i s  no relationship be- 
tween a state's supplementary pay- 
ments and the Medicaid program is 
overly simplistic.. . . 

. . . Congress' . . . ability to impose 
conditions on the receipt of federal 
funds is  . . . unquestioned. Although 
there may be some limit to the terms 
Congress may impose, this court has 
been unable to uncover any instance 
in  which a court  has invalidated a 
funding ~ 0 n d i t i o n . l ~ ~  

Pennhurst: Sui Generis Ruling or 
Judicial Forecast? 

The legitimacy of Congress' power to 
legislate under the spending power 
thus rests on whether the state vol- 
untarily and knowingly accepts the 
terms of the "contract" . . . . Accord- 
ingly, if Congress intends to impose 
a condition on the grant of federal 
moneys, i t  must do so unambig- 
U O U S I ~ . ' ~ ~  

In its 1980-81 term, the Supreme Court con- 
sidered a challenge to  condit ions at a 
Pennsylvania state institution for the mentally 
retarded. The challenge was based in part on 
the Developmentally Disabled Assistance and 
Bill of Rights Act of 7975-specifically, the "bill 
of rights" component. The Court's response, 
capsulized in the quotation above, noted that 
the "bill of rightsw-worded in terms of legis- 
lative "findingsH-represented, at most, a 



Congressional preference and, in the absence 
of language specifically saying so, could not be 
construed as a condition of aid. Congress was 
thus admonished for its tendency to favor stat- 
utory obscurity. Moreover, the decision in 
Pennhurst State School and Hospital  v. 
Halderman could potentially set "the stage for 
attacks on administrative implementation of 
grant strings-through regulations, guidelines, 
etc.-on the ground that the agency has 
imposed duties beyond those in the relevant 
statute itself."16b 

Two addit ional statements made by the 
Court i n  Pennhurst may-though won't 
necessarily-have a profound affect on future 
judicial grant rulings. Thus, Justice Rehnquist's 
majority opinion warned that: "Though Con- 
gress' power to legislate under the spending 
power is  broad, it does not include surprising 
participating states with post-acceptance or 
'retroactive'  condition^."'^^ While it i s  unclear 
(by no means has Congress cornered the mar- 
ket on inexactitude) what would constitute a 
"retroactive" condition, it i s  at least conceiva- 
ble that "[t laken seriously, this approach 
would call into question basic features of the 
grant system such as enactment of new 
crosscutting conditions which apply to existing 
programs."lb8 

Adding even more to  the ominous tone 
taken by the Court in Pennhurst was a foot- 
noted suggestion that "[tlhere are limits on the 
power of Congress to impose conditions on 
the states pursuant to its spending power."169 
Thereafter, among other cases, the majority 
cited National League o f  Cities v. Usery. 
Whether or not this may be taken as an intima- 
tion that the Court will, in the future, be dis- 
posed to "fill up the empty NLC vessel" is im- 
possible to  know-a footnote does not a 
strong precedent make. "Still," according to 
Professor George Brown, "Supreme Court 
footnotes are often harbingers of things to 
come; and this particular statement may force 
lower courts to  take more seriously challenges 
to grant conditions based on state sovereignty 

IMPLEMENTATION IN THE COURTS: 
SUING FOR JUDICIAL REGULATION 

Despite recent "hints" such as those con- 

tained in  Pennhurst, the federal judiciary may 
still be characterized as accomodative to Con- 
gressional uses of the commerce and spending 
powers. It has been, then, an acquiescent judi- 
ciary. However, like classic schizophrenics, the 
courts have, in  addition, displayed another, 
quite different face-thus earning, over the 
past quarter-century, the more commonly 
heard epithet, activist judiciary. 

The notion of the courts as arenas of activ- 
ism is, of course, generally traced to 1954 and 
the Warren Court's decision in Brown v. 
Board o f  Education.17' Thereafter, the federal 
courts continued on their "activist course" de- 
l iver ing addit ional decisions i n  the area of 
desegreation, as well as the areas of criminal 
procedure, civil liberties and reapportionment. 

The effect of these decisions on the social, 
economic and political fabric of America was 
profound. First, the series of civil rights rulings 
ended a long and shameful era of legal dis- 
crimination. Second, in terms of criminal pro- 
cedure and civil liberties, the Court set about 
the task of modernizing the Bill of Rights both 
by fashioning new guarantees and through the 
incorporation of most of its provisions into the 
14th Amendment. Finally, through its reappor- 
tionment decisions the Supreme Court restruc- 
tured polit ical representation throughout 
much of the nation. 

That these decisions also had powerful ef- 
fects upon the American system of federalism 
is  undisputed. They were, after all, federal ju- 
dicial decisions mandating of ten massive 
changes in local school districts, ordering al- 
terations in state and local criminal processing, 
and overturning state apportionment plans- 
thus delving into the very heart of state politi- 
cal autonomy. Without doubt, the Warren 
Court era saw the ascendancy of individual 
rights over federal principles. However, that, 
in and of itself, was certainly nothing new, for 
as one observer has noted, "The relationship 
between the themes of federalism and individ- 
ual rights i s  one that runs deep in American in- 
tellectual and social history."172 A proper bal- 
ance of the two has always seemed just outside 
the grasp. Yet, whether or not Warren Court 
mandates ran roughshod over state and local 
prerogatives is subject to debate and an impor- 
tant factor in determining whether the newer 
(post-7970), primarily lower court activism im- 



posing affirmative obligations on state and lo- 
cal institutions is a different, more intrusive, 
and more compulsory form of judicial regula- 
tion than that of the 1960s. 

In terms of federal-state relationships, by far 
the most controversial of the Warren Court's 
"regulatory" decisions have been those involv- 
ing  criminal procedure and reapportion- 
ment.173 Thus, Neil D. McFeeley contends that 
"[wlhile those Warren Court decisions on due 
process and habeas corpus furthered progress 
in  the protection of individual freedom, they 
had, serious and negative institutional effects 
which the Warren Court majority considered 
negligible if indeed they considered them at all 
in  the rush to protect defendants' rights. These 
negative effects were most vivid in  the criminal 
justice system and i n  the area of judicial 
federa l i~m." '~~  

Not everyone, of course, would agree with 
Professor McFeeley's assertion that the Warren 
Court did not consider state and local institu- 
tional effects. Indeed, citing three major crimi- 
nal procedure cases spanning the Warren and 
Burger Courts (Griffin v. I l l i n 0 i s , ~ 7 ~  Douglas v. 
California, 17s and Bounds v. Smith1 77), Gerald 
E. Frug contends that they 

. . . involve a . . . l imited intrusion 
into local democratic decisionmak- 
ing.. . . The Court did not design a 
detailed list of requirements that a 
state must provide, regardless of 
cost, in order to  meet constitutional 
standards . . . but emphasized flexi- 
bility and local experimentation. The 
Court did not establish standards of 
quality that necessitate continuing 
judicial supervision of their achieve- 
ment.. . . In short, because unavoid- 
able mandated costs are relatively 
small, these cases are likely to cause 
little impact on the democratic man- 
agement of government, and be- 
cause the federal judicial intrusion is  
limited, little unwarranted federal 
control of state decisionmaking is  
required.'78 

Finally, Phillip B. Kurland believes that much 
of the intergovernmental lamentation which 
such cases occasioned was actually little more 
than a subterfuge: "The outcry on behalf of 

federalism . . . seems to hide more than it re- 
veals. [In the criminal process cases], no more 
than in the case of desegregation or reappor- 
tionment, do the more rabid critics deplore the 
fact that the rules were made by the national 
government as much as they do  the rules 
themselves."179 

I t  i s  probably, however, the reapportion- 
ment cases which have caused the most con- 
cern among legal scholars over the balance of 
power i n  intergovernmental relations, for 
these decisions, i n  effect, altered the very 
structure of federalism: 

Commencing with Wesberry v. San- 
ders in 1964, the Supreme Court be- 
gan to limit the states' ability to con- 
t ro l  the process of Congressional 
election districting. District lines 
must now be drawn to approach nu- 
merical equality among the constitu- 
encies. Neither municipal bounda- 
ries nor attempts to avoid political 
gerrymandering w i l l  excuse even 
slight deviations from mathematical 
equality. The courts have also scruti- 
nized state plans to ensure contigui- 
ty and prevent use of the districting 
power to  exclude minori t ies f rom 
political representation. At a mini- 
mum, the political effect of the deci- 
sions mandating substantial equality 
of Congressional districting has been 
t o  diminish the influence of state 
parties on the composition of Con- 
gress, and to shift a measure of polit- 
ical power from the previously over- 
represented rural areas to the cities 
and, more recently, to  the increas- 
ingly populous suburbs.180 

According to Kurland, the Court accomplished 
this rather astounding structural and political 
revolution "with the precision and determina- 
tion of a toy soldier that had been wound up 
and pointed in  a certain dire~t ion." '~ '  

Yet, despite their high degree of intrusive- 
ness, even the reapportionment cases did not 
mandate the sort of large monetary costs 
which have come to be associated with con- 
temporary intergovernmental regulations. 
And, in this way, among others, they may be 
distinguished f rom the "new" judicial 



mandates-particularly in  the area of institu- 
tional remedies. 

Federal Judge as 
State Legislator and Administrator: 

The Institution Cases 

If nothing else, the lower court "institution 
cases," ruling upon and ordering changes in 
state prisons,182 local jails,18' state mental insti- 
t u t i o n ~ , ' ~ ~  and juvenile detention facilitiesle5 
are notable for their volume.lB6 Yet, the quanti- 
ty of such cases is hardly their distinguishing 
characteristic-in the United States, the 
phrase, "burgeoning field of case law," i s  a re- 
dundancy if ever there was one. Rather, they 
are differentiated by an unusual degree of judi- 
cial intrusion: 

Federal district judges are increas- 
ingly acting as day-to-day managers 
and implementers, reaching into the 
details of civic life: how prisons are 
run, medication is  administered to 
the mentally ill, custody is  arranged 
for severely deranged persons, pri- 
vate and publ ic employers recruit 
and promote. Though judicial au- 
thority and democracy have always 
co-existed i n  tension, as federal 
judges assume a more active mana- 
gerial role, politicians and citizens 
chafe for quite pragmatic reasons.18' 

I t  should be noted that few would dispute 
the findings, in most such lower court deci- 
sions, that generally conditions in the institu- 
tions under order are deplorable. For instance, 
in the Supreme Court's recent Pennhurst deci- 
sion (decided, in part, at the lower court level 
on Constitutional grounds but solely on statu- 
tory grounds by the Supreme Court), Justice 
Rehnquist admitted that: 

Conditions at Pennhurst are not only 
dangerous, with :he residents often 
physically abused or drugged by staff 
members, but inadequate for the 
"habilitation" of the retarded. In- 
deed, the court found that the physi- 
cal, intellectual and emotional skills 
of some residents have deteriorated 
at Pennhurst.la8 

With such findings in hand, it would be ex- 
tremely difficult for even a moderately com- 
passionate jurist not to order changes-in- 
deed, whether in  the hands of a compassionate 
or heartless judge, findings of Constitutional 
violation demand changes which would bring 
the offending institution into compliance with 
the Constitution. However, in contrast to  court 
actions of only a decade or  two ago which 
tended to lean toward locally designed compli- 
ance plans and implementation with "all delib- 
erate speed," the newer court orders are often 
marked by demands for immediate compliance 
with court-designed plans-the only alterna- 
tive being that the offending jurisdiction shut 
down all or part of its prison system, mental in- 
stitution(~), jail(s), etc.: 

Let there be no mistake in the mat- 
ter; the obligation of the respon- 
dents to eliminate existing unconsti- 
tutionalities does not depend upon 
what the legislature may do, or upon 
what the governor may do, or, in- 
deed, upon what respondents may 
actually be able to accomplish. I f  
Arkansas i s  going to operate a peni- 
tentiary system, it is going to have to 
be a system that i s  countenanced by 
the Const i tut ion o f  the United 
States.' 89 

In a sense, such orders share the characteris- 
tics of legislative partial preemptions-"you 
don't have to, but.. . ." Yet, as the language 
noted above suggests, the "but" portion of the 
equation offers even less opt ion than that 
found in partial preemptions. There is no offer 
of a federal pickup and whi le the lack of a 
clean air plan would pose a serious long-range 
health problem, it pales in  comparison with 
the immediate "health" problem posed by the 
release of a state's entire population of con- 
victed murderers and rapists. 

Simply, then, a state must comply. And, the 
budgetary effects can be tremendous. Thus, 
the National Prison Project of the American 
Civil Liberties Union estimated Alabama's costs 
of compliance with a 1976 district court order 
to be nearly $30 million, including: 

additional annual operating costs of 
$3.5 mi l l ion.  This would include 



about $1.6 mi l l ion  for new staff, 
about $1.2 mi l l ion for upgrading 
food services, and other items; 
additional capital costs of $20.6 mil- 
lion. Of this total some $18.5 million 
wou ld  go t o  renovating or  con- 
structing residential areas at five fa- 
cilities in  order to meet the Court's 
requirement that each inmate be 
given at least 60 feet of living space 
and a single cell; and 
addit ional program costs of f rom 
$2.6 to $4.3 million, depending on 
how soon the state complies with 
the single cell requirement. This in- 
cluded $1.9 million for education/ 
vocational training, $1.7 million for 
work release, pre-release centers 
and road camps, plus $600,000 for 
prison industries, and $94,000 for 
transition re-entry programs.'g0 

Gerald Frug cites two aspects of such orders 
which "suggest that they are a greater intru- 
sion into democratic [state-local1 decision- 
making than normal invalidation of law on con- 
stitutional grounds:" 

Rather than preventing the govern- 
ment from acting in an unconstitu- 
tional way, these orders mandate af- 
firmative action by the legislative and 
executive branches to correct a Con- 
stitutional violation. Moreover, the 
court orders involve a subject matter 
that i s  the very foundation of the dis- 
cretion that is lodged in the other 
branches [as wel l  as autonomous 
state governments]: the raising, allo- 
cation, and spending of government 
funds.lgl 

Donald Horowitz agrees: 

The decree of a federal district judge 
ordering mental hospitals to adhere 
t o  some 84 min imum standards of 
care and treatment represents an ex- 
treme in specificity, but it i s  repre- 
sentative of the trend toward de- 
manding performance that cannot be 
measured in one or two simple acts 
but  i n  a whole course o f  conduct, 
performance that tends to be open- 

ended in time and even in the identi- 
ty of the parties to  whom the per- 
formance w i l l  be owed. Remedies 
l ike these are reminiscent of the 
kinds of programs adopted by legis- 
latures and executives. If they are to 
be translated into action, remedies 
of this kind often require the same 
kinds of supervision as other govern- 
ment programs do.lg2 

Finally, even as liberal an observer as Archibald 
Cox has some questions about this form of ju- 
dicial policymaking: 

But are federal courts all over the 
country to decide the policy ques- 
tions, levy the taxes and distribute 
the revenues? Not to  act would be to 
acknowledge judicial futility. To act 
would be to  adopt a tax and fiscal 
policy for the state. It might even be- 
come necessary t o  set u p  the ma- 
chinery to make policy effective. In 
addition to questions of competen- 
cy, those of legitimacy wouid surely 
arise. Even in the case of legislative 
default, does a federal court-usual- 
ly a single judge-have legit imate 
power to levy taxes on a people with- 
ou t  their  consent, and t o  decide 
where and how public money shall 
be spent?lg3 

Once more, of course, the problem of feder- 
al judicial intrusiveness runs headlong into the 
question of individual rights. A very good argu- 
ment can be made that the individuals involved 
in  the institution cases are far more i n  need of 
protection by some source outside the normal 
democratic processes than the rest of us- be- 
ing, for the most part, involuntarily held and 
denied voting privileges. In such instances, is  
there room for judicially balanced decisions, 
considering democratic and federal principles 
alongside individual rights? Yes, according to 
Frug, particularly in an era of diminishing fiscal 
resources : 

Such a division of government bud- 
gets between voluntary and involun- 
tary recipients provides the basis for 
Constitutional analysis, but, if strictly 
applied i n  this era of l imi ted re- 



sources, it would seriously reduce 
the legislature's ability to  allocate 
government resources.. . . Many 
beneficiaries of court orders are not 
entitled to vote, but neither are the 
children whose access to education, 
libraries or welfare benefits might be 
curtailed to  pay for the court  or- 
der.. . . To some i t  may seem 
odd-perhaps conservative i s  the 
word-to suggest that the limits on 
federal judicial power have any rele- 
vance when the courts are seeking to 
fashion individual liberties. But if the 
courts were to have plenary power to 
def ine constitutional values, and 
then control by equitable decree the 
spending of the money appropri- 
ated, they would be exercising all 
power of government-judicial, leg- 
islative, and executive.194 

THE SUPREME COURT AND THE 
INSTITUTION CASES: 
SENDING A MESSAGE OR 
SIDESTEPPING THE ISSUE? 

In its 1980-81 term, the Supreme Court ruled 
in  two of the long-pending inst i tut ion 
cases-Rhodes v. Chapman,195 a prison over- 
crowding case, and Pennhurst State School 
and Hospital v. Halderman,196 the mental insti- 
tu t ion case mentioned previously. I n  bo th  
cases, the Court ruled against the institutional 
respondents. Yet, whether either case may be 
viewed as a high court signal to  the lower fed- 
eral courts has been clouded by the facts in  
Rhodes and the Court's refusal to rule on Con- 
stitutional grounds in Pennhurst. 

The Court's decision i n  Rhodes that the 
double-celling of prisoners did not constitute 
cruel and unusual punishment under the 
Eighth and 14th Amendments because "[tlo the 
extent that [prison] conditions are restrictive 
and even harsh, they are part of the penalty 
that criminals pay for their offenses against so- 
ciety,"19' was met with much ado both by pris- 
on  administrators and civi l  rights advo- 
cates-both, of course, "ado-ing" from quite 
different perspectives. It was all, however, 
probably "much ado about nothing." 

Compared to most of the nation's prisons, 
the Southern Oh io  Correctional Facility- 

double-celling notwithstanding-is a model 
institution: 

SOCF was built in the early 1970s. 
In addition to 1620 cells, it has gym- 
nasiums, workshops, school rooms, 
"day rooms," two chapels, a hospital 
ward, commissary, barber shop, and 
library. Outdoors, SOCF has a recre- 
ation field, visitation area, and gar- 
den. The Distr ict  Court described 
this physical plant as "unquestiona- 
bly a topflight, first-class facility."lq8 

Such conditions may be compared with those 
i n  another prison which the lower courts 
found clearly unconstitutional and which the 
Supreme Court itself offered as an example of 
Constitutional violation 

[I lnmates are compelled to live in  
constant fear of violence, in immi- 
nent danger to their physical well- 
being, and without opportunity to 
seek a more promising future.. . 
[Llack of sanitation throughout the 
institutions-in living areas, infirma- 
ries, and food service-presents an 
imminent danger t o  the health o f  
each and every inmate. . . . 2 0 1  

Plumbing facilities are in an excep- 
tional state of disrepair. . . .202 Main- 
taining personal hygiene i s  an 'insur- 
mountable problem'. . . . 2 0 3  The 
electrical systems are totally inade- 
quate, and exposed wiring poses 
a constant danger to  the in- 
mates. . . .204 The food i s  general- 
ly unappetizing and unwhole- 
some. . . .205 Inmates suffer physical 
deterioration from lack of oppor- 
tunit i tes for exercise and 
recreation. . . . 206 

Thus, the facts in Rhodes did not easily lend 
themselves to a general pronouncement on ex- 
tensive federal judicial intervent ion i n  in- 
stances where gross constitutional violations 
exist. Despite this inconclusiveness, however, 
Justice Powell's lead opinion did appear to 
warn the lower courts about excessive 
intrusiveness: 

When condit ions of confinement 
amount to  cruel and unusual punish- 



ment, "federal courts will discharge 
their duty to protect constitutional 
rights." In  discharging this oversight 
responsibility, however, courts can- 
not assume that state legislatures and 
prison officials are insensitive to the 
requirements o f  the Constitution or 
to  the perplexing sociological prob- 
lems of how best to  achieve the goals 
of the penal function in  the criminal 
justice system.. . .207 

For different reasons, the Court's opinion in  
Pennhurst, while probably significant for pur- 
poses of grant law, is  not particularly resolute 
in  terms of the institution cases, most of which 
are decided on Constitutional grounds. While 
the district court  found that condit ions at 
Pennhurst violated both the Eighth Amend- 
ment and the Equal Protection Clause, the 
court of appeals-substantially affirming the 
distr ict  court's extensive remedial 
order-avoided the Constitutional claims of 
the institution's residents, ruling instead on 
purely statutory grounds. Thereafter, the Su- 
preme Court found it unnecessary to address 
the Constitutional questions. Thus, although 
the Court overturned the remedial order in its 
remand, any Constitutional issues-and, po- 
tentially, any remedy based on Constitutional 
claims-were thrust back on the court  of 
appeals. 

Understandably, the Supreme Court is al- 
ways hesitant to  rule on broad Constitutional 
questions when ruling on a statutory basis will 
suffice-particularly if a Constitutionally based 
decision would create new affirmative obliga- 
tions. Its word, unlike that of an appeals or dis- 
trict court, i s  final and binding throughout the 
nation. Hence, i n  its Rhodes decision, the 
Court admitted that its negative judgment was 
influenced by such concerns: 

This court must proceed cautiously 
i n  making an Eighth Amendment 
judgment because, unless we re- 
verse it, "[a] decision that a given 
punishment is impermissible under 
the Eighth Amendment cannot be re- 
versed short of a constitutional 
amendment," and thus "[rlevisions 
cannot be made in the light of fur- 
ther experience.'208 

Similarly, no doubt, the justices' avoidance of 

Constitutional questions in Pennhurst resulted 
from their reluctance to advance a series of 
new Constitutional r ights for the mentally 
retarded : 

a federal Constitutional right to  be 
provided with "minimally adequate 
habilitation" in  the "least restrictive 
environment" regardless of whether 
they are voluntarily or involuntarily 
committed, 
a Constitutional right to "be free 
from harm" under the Eighth 
Amendment, and 

0 [a Constitutional right1 to be provid- 
ed with "nondiscriminatory habilita- 
t ion" under the Equal Protection 
Clause.209 

Not surprisingly, the Supreme Court's avoid- 
ance of the Constitutional question i n  
Pennhurst may be inf luencing the lower 
courts. Hence, four months later, Chief Judge 
Devine of the U.S. District Court for New 
Hampshire decided that: 

Contrary to the [mentally retarded] 
residents' contentions, however, 
there is n o  statutory [under the 
Developmentally Disabled Assistance 
and Bill o f  Rights Act] or Constitu- 
t ional  basis for requir ing that the 
state provide habilitation in the least 
restrictive environment, and the resi- 
dent's substantive due process claim 
to that effect is  hereby rejected.210 

"OUR FEDERALISM"21' A N D  
INTERGOVERNMENTAL REGULATION: 

IS THERE A JUDICIAL ROLE I N  
REGULATORY REFORM? 

To many, having read the foregoing pages, 
the answer to the question set forth above may 
seem obvious. If states and localities are now 
overregulated (or at least badly regulated) by 
the federal government, the federal courts are 
not without blame. It follows, therefore, that 
being part of the problem, the federal judiciary 
should be part of the solution. Yet, "solutions" 
arrived at in  the judicial forum-particularly 
those of a Constitutional nature-are always 
the most controversial of remedies, a fact of 



American life aptly summed up (if at our ex- 
pense) by an astute foreign observer: 

At the first sound of a new argument 
over the United States Constitution 
and its interpretation the hearts of 
Americans leap w i th  a fearful joy. 
The blood stirs powerfully in their 
veins and a new lustre brightens 
their eyes. Like King Harry's men be- 
fore Harfleur, they stand like grey- 
hounds in the slips, straining upon 
the start.212 

Such heady arguments, of course, may and 
do take place i n  the Halls of Congress, the 
Oval Office, and, for that matter, the corner 
bar, but through tradition and jurisdiction it is 
the federal judiciary and ult imately the Su- 
preme Court which finally disposes of Consti- 
tutional questions. And, if we may be likened 
to straining greyhounds during the argument, 
those of us who perceive ourselves to be los- 
ers, at its conclusion can be expected to react 
toward the "umpire" l ike those same dogs 
unleashed. 

The Acquiescent Judiciary: 
Should It Be More Activist? 

This Court is  simply not at liberty to 
erect a mirror of its own conception 
of a desirable governmental struc- 
ture . . . .  "[Elffective restraints . . .  
must proceed from political rather 
than from judicial processes."213 

. . .[Tlhe states, and their interests as 
such, are represented in  the Con- 
gress but not in  the federal courts.214 

Both of the above arguments have frequently 
been advanced as justifications for judicial def- 
erence to Congressional uses of the commerce 
and spending powers. The one, in essence, i s  a 
recognition of the fact that the Court, as the 
lest democratic branch of government, should 
keep to a minimum the number of instances in 
which it overrules the most democratic branch. 
The second holds that Congressional policy af- 
fecting the states runs little risk of destroying 
the integrity of the states since, in effect, Con- 
gress i s  a composite of the states. 

Whether or not the courts should maintain a 
deferential posture toward the Congress, the 

first rationale for doing so would appear to be 
the more valid of the two. Indeed, a good ar- 
gument can be made that a variety of structural 
and political changes occurring in this century 
have combined to make Congress particularly 
insensitive to state and local values. 

Thus, in terms of structure, Congress did at 
one time reflect state values: Senators were 
chosen by their state legislatures and, the 15th 
Amendment notwithstanding, the states con- 
trolled the composition of the electorate. As 
early as 1913, state structural preponderance 
was weakened by the ratification of the 17th 
Amendment and the direct popular election of 
United States Senators. However, it was not 
until a half-century later that the combined im- 
pact of the four vot ing amendments, the 
Voting Rights Act, and the Supreme Court's re- 
apportionment decisions resulted in a state 
structural influence more mythical than real. 

Perhaps even more significant has been the 
gradual decline in  the political influence of 
state and local interests at the national legisla- 
tive level. Brought about in large measure by 
the weakening of the local party organization 
and the technological unshackling of the na- 
tional media, that decline is  both manifested 
in and exacerbated by the individual members 
of Congress: 

The past 25 years have brought enor- 
mous changes in  the types of per- 
sons elected to the Senate and 
House, and in  the techniques used in 
their successful campaigns. The core 
element in this transformation has 
been the decline in importance of 
state party organization, itself a 
product of several related 
forces-the effect of money on poli- 
tics, the changing use of media in 
campaigns, the phenomenon of ce- 
lebrity success in politics, and the 
substitution of welfare state pro- 
grams for the community service 
functions of the neighborhood polit- 
ical organization. The consequences 
are varied, but clearly point in one 
direction. As Senators and members 
of the House develop independent 
constituencies among groups such as 
farmers, businessmen, laborers, 
environmentalists, and the poor,  



each o f  which generally supports 
certain national initiatives, their  
tendency to identify with state inter- 
ests and the positions of state offi- 
cials is  reduced.215 

One of the most respected jurists i n  Ameri- 
can history, Justice Oliver Wendell Holmes, 
once remarked that "I do not think the United 
States would come to  an end if we lost our 
power to declare an act of Congress void. I do 
th ink the Union would be imperi led if we 
could not make that declaration as to the laws 
of the several states."216 Years later, the great 
legal scholar Herbert Wechsler asserted that 
questions of states' rights are not the proper 
purview of the courts but rather are questions 
to be settled in political forum.217 Ironically, 
Wechsler's 1954 article dealt with and was ti- 
tled, "The Political Safeguards of Federalism: 
The Role of the States in the Composition and 
Selection of the National Government." With 
those safeguards now badly eroded, a number 
of legal analysts believe that questions of state 
sovereignty "warrant some broader measure of 
judicial supervision than the courts have re- 
cently supplied."21 And, most such advocates 
pin their hopes on a revival and expansion of 
NLC. 

For instance, A.E. Dick Howard believes that 
the principles of NLC could be applied to 
"grant programs that dictate that states, in or- 
der to qualify, must structure their administra- 
tive machinery in ways specified by federal reg- 
u l a t i o n ~ . " ~ ~ ~  In many cases, such regulations 
affect the "states as states," alter "attributes of 
state sovereignty," and impair the ability of 
states "to structure integral operations in areas 
of traditional functions." To dismiss the three 
NLC criteria on grounds that costly conditions 
of aid, established after-the-fact, are merely 
part and parcel of a voluntary agreement, is  to 
say, according to Howard, that there are not 
limits on the Congressional power over the 
states. 

Many analysts, while applauding the Court's 
renewed sensitivity to  state sovereignty princi- 
ples in its NLC decision, feel that the logic un- 
derlying the opinion was basically unsound 
and therefore of limited future applicability. 
Indeed, the limited use to which NLC has been 
put in  the past five years would appear to add a 

measure of validity t o  such criticisms. 
Nonetheless, even among those who doubt 
the logic of NLC, some feel that its postulates 
may be worthy of further judicial gloss. 

Thus, although he sees very serious weak- 
nesses in the NLC doctrine, Lewis Kaden be- 
lieves it could legitimately trigger court inter- 
vention "when a federal program coopts the 
state's political processes by interfering with 
legislative and executive direction in  a signifi- 
cant way.. . .220 Again, like Howard, Kaden as- 
serts that whether the commerce or spending 
power is  involved, a Congressional directive 
which forces states to restructure existing or 
create new administrative machinery is  a seri- 
ous invasion of the states' essential freedom to 
be able to "conduct their political processes 
and use their fiscal, political and personal re- 
sources in ways determined internally."221 

The Activist Judiciary: 
Should It Be More Acquiescent? 

Courts that make rules for universi- 
ties, prisons, welfare agencies, or 
other bodies take on the functions of 
legislatures. But courts are afflicted 
with a kind of tunnel vision. A judge 
i s  not  i n  a position-nor does he 
have the warrant-to balance com- 
peting political and economic inter- 
ests as legislators are accustomed to 
doing. Yet he can order heavy ex- 
penditures of public funds to carry 
out his decisions, and that means ei- 
ther that taxpayers will pay more or 
that other publ ic projects wi l l  get 

Or, put in more homely terms: 

A federal judge rearranging a state's 
penal or educational system is like a 
man feeding candy to his grandchild. 
He derives a great deal of personal 
satisfaction from i t  and has no re- 
sponsibility for the results.223 

The above remarks conjure up  images of 
meddling federal judges, unconcerned with 
the state political processes they amend or nul- 
lify. Yet, clearly, one of the chief responsibili- 
ties of the federal judiciary is  the protection of 
Constitutional rights. Indeed, if anything is  



more precious than 'Our Federalism," it must 
be our individual rights. And when a state 
abuses those rights-whether they be the 
rights of an upstanding citizen or a hardened 
criminal-federalism or states' rights can be no 
excuse for the continuation of abuse. 

The Constitution, however, contains more 
than the first nine and 14th amendments. It is, 
in addition, a document mandating democratic 
processes and a federal system and these too, 
to varying degrees, must factor into the deci- 
sions of federal judges. Moreover, as re- 
sources become increasingly limited, the ques- 
t ion  arises whether courts should be more 
sensitive to economic costs when fashioning 
Constitutional remedies? Must the integrity of 
state budgets and political processes be sacri- 
ficed in the drive for equitable relief? In other 
words, i s  balance possible (or even desirable) 
in judicial decisionmaking where individual 
rights are involved? 

Before the form of judicial relief i s  deter- 
mined, a federal court must decide whether it 
is  proper to intervene in the first place. In fact, 
one of the chief complaints about the federal 
judiciary has been that it intervenes far too fre- 
quently into state and local criminal processes 
and inst i tut ional management when state 
courts may be fully competent to safeguard 
Constitutional rights. As Judge Henry J. Friend- 
ly has observed : 

It i s  hard to conceive a task more ap- 
propriate for federal courts than to 
protect civil rights guaranteed by the 
Constitution against invasion by the 
states. Yet we also have state courts, 
whose judges, like those of the fed- 
eral courts, must take an oath to sup- 
port the Constitution and were in- 
tended to play an important role in 
carrying it out.224 

Insofar as the inst i tut ion cases are con- 
cerned, it would be a gross understatement to 
say that no precise test for intervention exists. 
As Justice Harlan F. Stone once acknowledged, 
"the only check upon our  own exercise of 
power i s  our own sense of self-restraint."225 Of 
course, self-restraint-being a variable 
concept-means different things to different 
individuals. Thus, Judge David L. Bazelon of 
the District of Columbia Federal Court of Ap- 

peals has remarked that his test for determin- 
ing the necessity for federal intervention is: 
"Does it make you While it i s  true, in 
attempting to practice a measure of self- 
restraint, that the nausea scale may be as good 
a test as any other, some individuals are as 
l ikely t o  be genuinely sickened by double- 
cel l ing as others are by rat infestation and 
widespread violence. 

Here, as in other areas over the past decade, 
the Supreme Court has offered little real guid- 
ance. In opining on legal intervention doc- 
trines from comity in state court proceedings 
to standing in general, the Burger Court has 
vacillated. Hence, while it has been more sen- 
sitive to federalism principles than its prede- 
cessor, its various decisions have provided 
only limited direction to the lower courts.227 

Even more problematic than federal judicial 
intervention-for clearly, i n  many cases, 
"tests" or no, intervention in the protection of 
civil rights is  entirely warranted-is the form 
which that intervention takes. As discussed 
previously, invalidating a law, even ordering 
judicially approved changes in state and local 
processes and institutions where Constitution- 
al violations have been proved are legitimate 
federal judicial functions. However, the pro- 
priety of federal court orders which mandate 
highly specific legislative and executive actions 
and skew state budgets away f rom policies 
deemed significant by elected off icials has 
been questioned. In such cases, judicial intru- 
siveness may impinge upon three highly inter- 
related elements of governance: state-local 
prerogatives, democratic decisionmaking and 
fiscal integrity-factors, which combined, have 
long been associated with the notion of "effec- 
tive government." With its renewed, if some- 
what ambivalent, interest in  the former two el- 
ements, the Supreme Court appears to  be 
saying that democracy and federalism should 
be given some weight even in cases involving 
rights.Z28 

The more difficult questions, however, re- 
volve around judicial considerations of costs. 
Should-even ~ a n ~ ~ ~ - j u d g e s  give some 
weight to dollars and cents in making their 
Constitutional rights decisions? While few if 
any legal scholars believe that the costs in- 
volved in remedying Constitutional violations 
should be the deciding factor in  the fashioning 



of those remedies, some do argue that finan- 
cial values should be given more weight than 
they are currently afforded. 

In the first place, the cost issue i s  very much 
t ied u p  w i th  the issues of democratic 
decisionmaking and state-local rights in the 
federal system. Budgetary decisions are, after 
all, at the very heart of governance. When a 
judge commandeers a por t ion of a state's 
budget to one purpose-not necessarily the 
state's preferred purpose-he or she effective- 
ly deprives some other purpose-perhaps a 
preferred purpose-of funds. 

Second, on a more mundane level, there is  
only so much money to go around. Given that 
neither the federal judiciary nor state and local 
governments can print currency, costly court 
orders represent a deplet ion of finances 
generally. 

The Supreme Court-though, again, far from 
sailing a clear course-has not been adverse to 
weighing costs where appropriate. Hence, in a 
1976 due process case, the Court framed the is- 
sue of additional costs in terms of the public 
interest: 

The most visible burden [of a prior 
evidentiary hearing] would be the in- 
cremental cost resulting from the in- 
creased number of hearings and the 
expense of providing benefits to in- 
eligible recipients pending decision. 
No one can predict the extent of the 
increase.. . . The parties submit 
widely varying estimates of the prob- 
able addit ional financial cost. We 
only need say that experience with 
the const i tut ional iz ing of govern- 
ment procedures suggests that the 
ultimate additional cost in terms of 
money and administration would not 
be insubstantial. 

Financial cost alone is n o t  a 
contro l l ing weight in determining 
whether due process requires a par- 
ticular procedural safeguard prior to 
some administrative decision. But 
the government's interest, and hence 
that o f  the public, in conserving 
scarce fiscal and administrative re- 
sources, is a factor that must be  
weighed. At some point the benefit 
of an additional safeguard to the in- 

dividual affected by the administra- 
tive action and society in terms of in- 
creased assurance that the action is  
just, may be outweighed by the cost. 
Significantly, the cost of protecting 
those whom the preliminary adminis- 
trative process has identified as likely 
t o  be undeserving may i n  the end 
come out of the pockets of the de- 
serving since resources available for 
any particular program of social wel- 
fare are not unlimited.230 

Of course, a very convincing argument could 
be made that i t  i s  one th ing  to  weigh costs 
where the issue i s  one of procedure in dis- 
pensing benefits and quite another where cru- 
el and unusual punishment i s  being meted out 
in  an institutional setting. Still, Constitutional 
rights are Constitutional rights whether they 
be to due process in the receipt of benefits or 
equal protection for malevolent forms of pun- 
ishment. If costs factor into one, can they be 
factored in to the other? Yes, according t o  
Gerald Frug: 

A recognition that government re- 
sources are finite does not allow the 
government to refuse to  enforce 
Constitutional rights because it is  too 
expensive to do so. The issue in the 
institution cases is  not whether there 
will be compliance with the Consti- 
tution-of that there should be no 
doubt-but rather the t iming of 
achieving the compliance. Because 
of myriad demands for limited gov- 
ernment resources, only  a certain 
amount of money can be allocated in 
any particular year for a new expend- 
iture, no  matter how intense the 
need for it. A judicial decision that 
institutional conditions are unconsti- 
tut ional requires that money be 
found to correct them, bu t  the 
amount of money to be applied each 
year i s  a legislative decision; this de- 
cision must be accepted by the 
courts if, in  the words of the deseg- 
regation cases, it i s  made in "good 
faith."231 

To achieve this blend of Constitutional en- 
forcement and practical flexibilty, Frug offers 



an example of what he believes to be a reason- 
able judicial course of action: 

If, for example, a court were to de- 
cide that the Constitution requires 
"provision of basic medical care to 
all patients i n  the institution," i t  
could then require the state to draft 
a plan indicating(1) what the state 
will do, in  the setting of the institu- 
t ion  i n  question, to  meet such a 
standard and (2) how, and over what 
period of time, the state wil l  imple- 
ment its plan. The court would retain 
the power to review and criticize the 
state's particularization of the consti- 
tutional standard, but agreement is  
likely due to widespread acceptance 
of what constitutes minimally ade- 
quate care. In  fact, the court  can 
avoid deciding whether the precise 
ingredients of the plan amount t o  
constitutionally adequate care by 
treating the state's plan as provision- 
al only. If the plan makes major im- 
provements in presently indefensible 
conditions, the court need not bless 
that plan as constitutional. The major 
issue i s  not what has to be done to 

complete the job-that is  a long way 
off-but how the job can be be- 
gun.. . . I t  i s  the direction and rate of 
change that i s  important, not the de- 
tails of timing, staffing, and planning 
for capital construction. These de- 
tails should not be the business of 
the 

Judicial decisionmaking i s  not conducive 
to easy answers or pat formulas. The example 
proferred by Frug could not possibly fit every 
institutional case-in some situations far more 
drastic remedies might very well be appropri- 
ate. But if we are to ask our legislative and ex- 
ecutive branches to consider more fully the 
costs-fiscal and federal-of their policy deci- 
sions, i s  it any less proper to ask that the judi- 
cial branch do so also? Judges may not think of 
themselves as regulators-a term normally 
used to describe certain agency person- 
nel-but they are regulators and regulators of 
other regulators as well. They have therefore a 
special duty to balance their decisions. And 
while some factors, such as individual rights 
and deference to the elected branches, must 
always weigh in  more heavily than others, 
those others may deserve some consideration 
as well. 
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91NRDC v. EPA, 475 F. 2d 968 (D.C. Cir. 1973). 
92U.S. Senate, The Clean Air Act I n  the Courts, p. 72. 
93Pennsylvania v. EPA, 500 F. 2d 246 (3rd Cir. 1974). 
9'Maryland v. EPA, 530 F. 2d  215 (4 th  Ci r .  1975) and  

Brown v. EPA, 521 F. 2d 827 (9th Cir. 1975). 
9SU.S. Senate, The Clean Air Act in the Courts, p. 73. 
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97EPA V. Brown, 431 U.S. 99 (1977). 
9BU.S. Senate, The Clean Air Act I n  the Courts, p. 75. 
99Brown v. EPA, 566 F. 2d 566 at 671 (9th Cir. 1977). 
loo Id., at 672. 
lolNo. 78-3306, No. 78-3307 (6th Cir., Dec. 5,1980). Cert. 

denied by Supreme Court. 
'021d. at 17. 
'OVd. 
' O ' l d .  

loSld. at 18. In  a stinging dissent, Judge Weick asserted, 
"The State should no more be required to enforce fed- 
eral laws than the federal government should be  re- 
quired t o  enforce state laws. Id. at 22. 

lo6David R. Woodward and Ronald M. Levin, "In Defense 
o f  Deference:  Jud ic ia l  Review o f  Agency Action," 
Administrative Law Review, Vol. 13, No. 3 (Summer 
1979), 335. Internal quotation from Zuber v. Allen, 396 
U.S. 168, 192 (1969). 

' T h e  majority of  direct orders come from the federal 
courts. See the section on  "Implementation in  the 
Courts: Suing for Judicial Regulation" in  this chapter. 

'o'Fitzpatrick v. Bitzer, 44 LW 5120 (1976). 

'09426 U.S. 833 at 845 (1976) ci t ing Coyle v. Smith, 221 
U.S. 559 at 565 (1911). 

"Old., at 845. 
"' Id., at 833. 
11229 C.F.R. Section 775.3. 
'1329 C.F.R. Section 775.3(b) (1)-(8). 
"'Cited in  Nation's Cities Weekly, (December 14, 1981), 

p. 12. 
'I5CA 3; Kramer v.  New Castle Area Transit Authority 

(4-30-82) cited at 50 LW 2664. 
"6San An ton io  Met ropo l i tan  Transit Au thor i t y  v. 

Donovan, Civil Action No. SA 79 CA 457 (W.D. Tx. No- 
vember 17, 1981), p. 2 of  judgment. Similar l it igation is 
i n  various stages o f  appeal i n  Chattanooga, 
Tennessee; New Castle, Delaware; Augusta, Georgia; 
and Tallahassee, Florida. 

1'7598 F2d 1033 (6th Cir. 1979). 
' l B l d . ,  c i ted  at 47 LW 2785. (emphasis added) The 

Amersbach approach was later employed by the First 
Circuit in declaring FLSA standards unconstitutional as 
applied t o  mass transit, rental parking lots, and collec- 
t ion of highway tolls in  Puerto Rico. CAI; Molina- 
Estrada v. Puerto Rico Highway Authority (6-8-82) cited 
at 51 CW 2006. 

"950 LW 4315 (1982). 
120426 U.S. 833 at fn 18. 
12'USDC SMiss; Mississippi v. Federal Energy Regulatory 

Commission (2+19+81) cited at 49 LW 2554. 
'2250 LW 4566 (1982). 
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of six approaches in  structuring util ity rates and there- 
after report and explain the results of their considera- 
t ion to the Secretary o f  Energy and Section 210 which 
requires the states t o  implement (partial preemption) 
certain federal rules encouraging cogeneration and 
small power production facilities. 

'2450 LW 4566 (1982). 
125Justice O'Connor dissenting in Id. 
'26426 U.S. 833 at 851. 
'271d., at 852. 
'281d. at 851. 
'291d. at 852 no. 17. 
13"OKing v. Smith, 392 U.S. 309 (1968); lvanhoe Irrigation 

District v. McCracken, 357 U.S. 275 (1958); Berman v. 
Parker, 348 U.S. 17 (1954); Federal Power Commission 
v. Idaho Power Co., 344 U.S. 17 (1952); Oklahoma v. 
United States Civi l  Service Commission, 330 U.S. 127 
(1947); U n i t e d  States v. Ci ty  o f  Milwaukee, 441 F.  
Supp. 1377 (D. Wisc. 1977); Stiner v. Califano, 438 F. 
Supp. 1314 (D. D.C. 1976); Dupler v. City o f  Portland, 
421 F. Supp. 1314 (D. ME. 1976); Bob Jones University 
v. Johnson, 396 F. Supp. 597 (D. S.C. 1974); Barber v. 
White, 351 F. Supp. 1091 (D. Conn. 1972); Will iford v. 
Laupheimer, 311 F. Supp. 720 (E.D. Pa. 1969); United 
States v. Frazer, 297 F. Supp. 319 (M.D. Ala. 1968). I f  
Congress explicitly acts under one of  its powers-for 
example the spending power-the Court may not be 
inclined t o  test the legitimacy of  a "string" under an- 
other unmentioned power, such as the Fourteenth 
Amendment. See for example: Pennhurst State School 
and Hospital v. Halderman, 49 LW 4363 (April 29,1981). 

131Massachusetts v. Mellon, 262 U.S. 447 (1923) and Stew- 
ard Machine Co. v. Davis, 301 U.S. 548 (1937). 

13=Richard B. Cappalli, Rights and  Remedies Under Fed- 
eral Grants (Washington, DC: The Bureau of National 
Affairs, Inc., 1979), p. 177. 

' " lb id . ,  p. 225. See f o r  example, South Carol ina v. 
Katzenbach, 383 U.S. 301, 323-24 (1966): "The word 
'person' in  the context of the Due Process Clause of 



the  Fi f th Amendment  cannot, by  any reasonable m o d e  
o f  i n t e r p r e t a t i o n ,  b e  e x p a n d e d  t o  encompass  t h e  
States o f  t he  Union, and t o  ou r  knowledge has never 
been done  by any Court." 

134Unfortunately, grants have been a l i t t le  studied area o f  
the law and thus relatively few treatments o f  grant law 
per se have been completed. Nonetheless, f i l l ing  the 
void, several excellent t reatments o f  various aspects o f  
grant law d o  exist. See especially: Richard B. Cappall i , 
Rights a n d  Remedies Under  Federal Grants (Washing- 
t o n ,  D.C.:  B u r e a u  o f  N a t i o n a l  Af fa i rs ,  Inc . ,  1979); 
Thomas J. Madden,  "The Law o f  Federal Grants," i n  
Awakening the Slumbering Giant: lntergovernmental  
Relations a n d  Federal Crant Law, Advisory Commission 
o n  lntergovernmental  Relations, ed., M-122 (Washing- 
t o n ,  D C :  U.S. G o v e r n m e n t  P r i n t i n g  O f f i c e ,  1980),  
pp.9-25; George D.  Brown, "The Courts and Grant Re- 
fo rm:  A T ime for  Action," lntergovernmental  Perspec- 
t ive, Fall 1981, pp.  6-14; and Thomas J. Madden, "The 
Right t o  Receive Federal Grants and Assistance," 37 
Federal Bar j ou rna l  17 (1978). 

13SMassachusetts v. Mel lon,  262 U.S. 447 (1923). 
136Named Indiv iduals o f  the San An ton io  Conservation 

Society v. Texas Highway Department,  446 F. 2d 1013 at 
1028 (5th Cir. 1971). (emphasis added) 

137Macon v. Marshall, 439 F. Supp. 1209 at 1217 (M.D. Ga. 
1977). (emphasis added) 

138Nor th  Carolina v. Califano, 445 F. Supp. 532 at 535, 536 
(E.D.N.C. 1977) a f f 'd  435 U.S. 962, 98 S. Ct. 1597 (1978). 
(emphasis added) 

")Steward Machine Company v. Davis, 301 U.S. 548 at 
590 (1937). 

140A.E. D ick  Howard, "Judicial  Federalism: The States 
and the Supreme Court," i n  American Federalism: A 
N e w  Partnership for  the Republic, Robert C. Hawkins 
ed., (San Francisco: lnst i tute for  Contemporary Stud- 
ies, 1982), p. 220. 

141Cappalli, Rights a n d  Remedies Under  Federal Grants, 
pp .  177-78., 

1421n the f i rst  section w e  discussed h o w  the  inducement  
versus coerc ion standard first evolved i n  cases regard- 
i n g  c o n d i t i o n s  a t t a c h e d  t o  c r e d i t s  aga ins t  f e d e r a l  
taxes. 

14'PL 91-373, 84 Stat. 697. 
'44PL 94-566, 90 Stat. 2667. 
14SCharles S. Rhyne, et al, Federal Grant Condit ions, 1979 

Semina r  W o r k p a p e r  p r e p a r e d  f o r  t h e  1979 N l M L O  
M i d - y e a r  Seminar ,  W a s h i n g t o n ,  D C ,  M a r c h  25-27, 
1979, p. 93. 

1461bid., p. 95. 
14'Los Angeles County  v. Marshall, 631 F. 2 d  767 (D.C. 

Cir.), cert. denied, 101 S. Ct.  113 (1980). 
14*A.E. D ick  Howard, Speech before  the Federalism Con-  

ference sponsored b y  the lnst i tute for  Contemporary 
Studies, Washington, DC, September 9, 1981. 

149The crosscutt ing device can actually be  traced as far 
back as The Hatch Act  wh ich  reads i n  relevant part, 
"any activity wh ich  is f inanced i n  who le  o r  part by  
loans o r  grants . . ." (Section 12) 54 Stat. 767 (1940), S 
U.S.C. 1501(4). 

150President J o h n  F. Kennedy responding t o  a quest ion at 
t h e  a n n u a l  c o n v e n t i o n  o f  t h e  A m e r i c a n  Soc ie t y  o f  
Newspaper Editors, Apr i l  17, 1963, f rom the Papers o f  
Theodore M. Hesburgh, Civi l  Rights Col lect ion, Un i -  
versity o f  No t re  Dame, Doc. No .  6274, c i ted i n  Edward 
McC lynn  Caffney, Jr., "An Overv iew o f  the Growth  o f  
Federal Regulation By Means o f  Condi t ioned Financial 
Assistance," paper prepared fo r  del ivery t o  a confer-  
ence sponsored b y  the Center for  Const i tut ional  Stud- 

ies and the Wh i te  Center o n  Law and Public Policy, 
No t re  Dame Law School, Washington, DC, March  12, 
1981, p. 18. 

15'Gaffney, "An Overview," pp. 19-20. 
lS21bid., p .  19. 
lS3Special Message t o  Congress by  President Kennedy, 

June 19, 1963 as c i ted i n  Ib id .  
154Bol l ing v. Sharpe, 347 U.S. 497 (1954). 
lSSThe Civ i l  Rights Act o f  1964, P.L. 88-352, Ti t le VI, Sec- 

t i on  601, 78 Stat. 240, 42 U.S.C. Section 2000d reads: 
" N o  person i n  the Uni ted States shall, o n  the g round  
o f  race, color,  o r  nat ional  or ig in,  b e  exc luded from 
part ic ipat ion in, b e  den ied  the benef i ts of, o r  b e  sub- 
j ec ted  t o  discr iminat ion under  any program o r  activity 
receiving Federal f inancial  assistance." The Education 
Amendments o f  1972, P.L. 92-318, T i t le  IX, Section 
901(A), 86 Stat. 373, 20 U.S.C. 1681 reads: "No person 
i n  the Uni ted States shall, o n  the basis o f  sex, b e  ex- 
c l u d e d  f rom part ic ipat ion in, b e  den ied  the benef i ts 
of, o r  b e  sub jec ted to  discr iminat ion under  any p ro -  
gram o r  activity receiving Federal f inancial  assistance. 
The Age Discr iminat ion Act of  1975, P.L. 94-135, Sec- 
t i on  303, 89 Stat. 728, 42 U.S.C. 6102 reads: ". . . n o  
person i n  the Uni ted States shall, o n  the  basis o f  age, 
b e  exc luded f rom part ic ipat ion in, b e  den ied  the bene-  
f its of, o r  b e  subjected to  discr iminat ion under, any 
program o r  activrty receivrng Federal f inancial  assist- 
ance." The Vocational Rehabi l i tat ion Act o f  1973, P.L. 
93-112, Ti t le V, Section 504, 87 Stat. 361, 29 U.S.C. 794 
reads: "No otherwise qua l i f ied  handicapped ind iv idu-  
al i n  the Uni ted States, as def ined i n  Section 706(6) o f  
th is t i t le, shall, solely by  reason o f  his handicap, b e  
exc luded f rom part ic ipat ion in, b e  den ied  the benef i ts 
of, o r  b e  sub jec ted to  discr iminat ion under  any pro-  
gram o r  activity receiving Federal f inancial  assistance. 

lS6See for  example Southeastern Commun i t y  Col lege v. 
Davis, 442 U.S. 397 (1979) i n  wh ich  the Cour t  ru led that 
Section 504 does n o t  necessarily impose aff i rmat ive ac- 
t i on  obl igat ions o n  recipients o f  federal  fund ing.  

lS7"The Federal Condi t iona l  Spending Power:  A Search 
f o r  L imi ts , "  N o r t h w e s t e r n  U n i v e r s i t y  Law Rev iew ,  
Vo lume 70, No.  2 (May-June 1975), 309. 

1581bid. 
lS9See for  example: H ighway Beautif ication Act  o f  1965 

(23 U.S.C. 131),  N a t i o n a l  H e a l t h  P l a n n i n g  a n d  Re- 
source Deve lopment  Act o f  1974 (42 U.S.C. 300m(d)), 
Federal A i d  Highway Amendments o f  1974 (23 U.S.C. 
154), Education o f  A l l  Handicapped Chi ld ren Act  o f  
1975 (20 U.S.C. 1416), and Clean A i r  Act  Amendments  
o f  1977 (42 U.S.C. 7506(c) and 7616). 
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16'Montgomery County  v. Califano, 449 F. Supp. 1230 at 
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162Nor th  Carolina v. Califano, 445 F. Supp. S32 (E.D.N.C. 
1977), aff 'd 435 U.S. 962, 985. Ct. 1597 (1978). 
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lb5Pennhurst  State School  a n d  Hosp i ta l  v. Halderman, 49 
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lb6George D.  Brown, "Grant Law and Grant Reform: The 
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'6749 LW 4363 at 4369. 
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'6949 LW 4363 at 4367, n. 13. 
"OBrown, "Grant Law and Crant  Reform," p. 8. 
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' 72"Deve lopments  i n  t h e  Law: Section 1983," Harvard 
Law Review 90 (1977) 1133, c i ted in Neil D .  McFeeley, 
"The  Supreme Cour t  and t h e  Federal System: Federal- 
ism From War ren  t o  Burger," Publius (Fall 1978), 7 .  

' "The now near universally conceded necessity fo r  a fed- 
eral so lu t ion  of  some sort t o  end segregation and t h e  
almost comple te  lack of costs involved in civi l  l ibert ies 
decisions warrants t h e  omission of those cases f r o m  
th is  brief discussion. 

17'McFeeley, "The  Supreme Cour t  and t h e  Federal Sys- 
tem," p. 14. In fairness, many w o u l d  contest t h e  au- 
thor 's  use of  t h e  w o r d  "rush" w h i l e  agreeing w i t h  his 
basic th rus t .  Whatever  i l l  effects may have resul ted,  
t h e  Cou r t  was, after a l l ,  responding t o  a long and we l l -  
documented history of policy misconduct .  

'75351 U.S. 12 (1956). 
'76372 U.S. 353 (1963). 
'7797 S. C t .  1491 (1977). 
17%erald E .  Frug, "The  Judic ia l  Power of  t h e  Purse," 126 

U n i v e r s i t y  o f  Pennsy l van ia  Law Rev iew  715 (1978 ) ,  
761 -62. 

'79Phi l l ip  B. Kurland, Politics, t he  Const i tu t ion ,  and the 
Warren Cour t  (Ch icago:  Universi ty of Chicago Press, 
1970), p. 82. 

'$OKaden, "Pol i t ics,  Money ,  and State Sovereignty," pp.  
860-61. 

'8 'Kur land,  Polit ics, t h e  Const i tu t ion ,  and the Warren 
Cour t ,  p.  84. 

18'As of 1978, t h e  major prison cases i nc luded :  Pugh v. 
Locke, 406 F .  Supp. 318 (M .D .  Ala. 1976), a f f id  i n  part, 
remanded in part sub n o m .  Newman v. Alabama, 559 F .  
2d 283 (5 th  C i r .  1977);  Newman v. Alabama, 348 F .  
Supp. 278 ( M . D .  Ala. 1972), a f f id  i n  part, decis ion re- 
se rved  i n  p a r t ,  503 F .  2d 1320 ( 5 t h  C i r .  1 9 7 4 ) ,  c e r t .  
den ied ,  421 U.S. 948 (1975); Finney v. H u t t o ,  410 F .  
Supp. 251 (E.D. Ark.  1976);  Ho l t  v. Hu t to ,  363 F Supp. 
194 (E.D. Ark .  1973),  a f f id  in part, rev'd in part sub 
n o m .  Finney v. Arkansas Board o f  Correct ions,  505 F .  
2d 194 (8 th  C i r .  1974);  Ho l t  v. Sarver, 300 F .  Supp. 825 
(E.D. Ark.  1969), 309 F .  Supp. 362 (E.D. Ark.  1970), 
a f f ' d ,  442 F .  2d  304 ( 8 t h  C i r .  1 9 7 1 ) ;  A n d e r s o n  v .  
Redman, 429 F .  Supp. 1105 ( D .  De l .  1977); Costel lo v. 
Wainr ight ,  397 F .  Supp. 20 ( M . D .  Fla. 1975), vacated o n  
o ther  grounds,  539 F .  2d 547 (5 th  C i r .  1976) (en  banc) ,  
rev'd and remanded 430 U.S. 325 (1977); Wil l iams v. 
Edwards, 547 F .  2d 1206 (5 th  C i r ,  1977); Bell v. Ha l l ,  392 
F .  Supp. 274 ( D .  Mass. 1975); Gates v. Co l l ie r ,  349 F .  
Supp. 881 (N .D .  Miss.  1972), a f f 'd ,  407 F .  Supp. 1117 
(N .D .  Miss.  1975), 423 F .  Supp. 732 ( N . D .  Miss. 1976), 
a f f ' d . ,  548 F .  2d  1241 ( 5 t h  C i r .  1 9 7 7 ) ;  Leaman  v.  
He lgemoe,  437 F .  Supp. 269 ( D .  N .H .  1977);  Nadeau v. 
He lgemoe,  423 F .  Supp. 1250 (D .N .H .  1976);  Todaro v. 
Ward,  431 F. Supp. 1129 (S.D.N.Y. 1977),  af f 'd,  565 F .  
2d 48 (2d C i r .  1 9 7 7 ) ;  C h a p m a n  v.  R h o d e s , *  434 F .  
Supp. 1007 (S.D. O h i o  1977);  and Battle v. Anderson, 
376 F .  Supp. 402 (E.D. Ok la .  1974), af f 'd,  564 F .  2d 388 
(10th C i r .  1977). Source:  Burg, "The  Judic ia l  Power o f  
t h e  Purse," p. 718.*-Since th is  list was compi led ,  t he  
Chapman case has gone t o  t h e  Supreme Cour t  and w i l l  
be discussed subsequent ly.  

'83Though no o n e  knows how many local jails are under 
c o u r t  o r d e r ,  as o f  1978,  a par t ia l  l i s t i n g  i n c l u d e d :  
D i l la rd  v. Pitchess, 399 F. Supp. 1225 (C .D .  Cal .  1975); 
Brennemen v. Madigan,  343 F .  Supp. 128 (N .D .  Cal .  
172);  lnmates o f  Henry Country Jail v. Parham, 430 F .  
Supp. 304 ( N . D .  Ga. 1976);  Col l ins v. Schoonf ie ld ,  344 
F .  S u p p .  257 ( D .  M d .  1 9 7 2 ) ;  O 'B ryan  v .  C o u n t y  o f  
Saginaw, 437 F .  Supp. 582 (E.D. M i c h .  1977);  Aherns v.  
Thomas,  434 F. Supp. 873 ( W . D .  M o .  1977);  Goldsby v. 

Carnes, 365 F .  Supp. 395 ( W . D .  M o .  1973); Moore v. 
J a n i n g ,  427 F .  S u p p .  567 ( D .  N e b .  1 9 7 6 ) ;  S m i t h  v .  
S u l l i v a n ,  553 F .  2d  373 ( 5 t h  C i r .  1 9 7 7 ) ;  Tay lo r  v .  
Sterret t ,  344 F .  Supp. 411 (N .D .  Tex.  1972),  af f 'd i n  
part ,  499 F .  2d 367 (5 th  C i r .  1974), cert. den ied ,  420 
U.S. 983 (1975); Hami l ton  v. Love, 328 F .  Supp. 1182 
(E.D. Ark.  1971), 358 F .  Supp. 338, 361 F. Supp. 1235 
(E.D. Ark.  1973);  Mi tche l l  v. Unt re iner ,  421 F .  Supp. 
886 (N .D .  Fla. 1976);  Mi l ler  v. Carson, 401 F .  Supp. 835 
( M . D .  Fla. 1975), af f 'd i n  part, mod i f i ed  i n  part, and re- 
manded ,  563 F .  2d 741 (5 th  C i r .  1977);  Hami l ton  v. 
Landr ieu,  351 F .  Supp. 549 (E.D. La. (1972); Hami l ton  v.  
Sh i ro ,  338 F .  Supp. 1016 (E.D. La. 1979);  lnmates o f  
Suffolk County  Jail v. Eisenstadt, 360 F. Supp. 676 ( D .  
Mass .  1 9 7 3 ) ,  a f f ' d ,  494 F .  2d  1196 (1s t  C i r .  1 9 7 4 ) ;  
Obadde  v. McAdory (S.D. Miss.  1973), reported at 2 
Pr ison L. Rep.  413 ( 1 9 7 3 ) ;  D e t a i n e e s  o f  B r o o k l y n  
House o f  Detent ion  v. Malcolm, 520 F .  2d 392 (2d Ci rc .  
1 9 7 5 ) ;  Rhem.  v .  M a l c o l m ,  371 F .  S u p p .  594 ,  377 F .  
Supp.  995 (S.D.N.Y. 1974), af f 'd.  507 F .  2d 333 (2d C i r .  
1974), 389 F .  Supp. 964 (S.D.N.Y. 1977);  and Jones v. 
Wi t tenberg ,  323 F .  Supp. 93, 330 F .  Supp. 707 (N .D .  
O h i o  1971), a f f 'd  sub nom.  Jones v. Metzger, 456 F .  2d 
854 (6th C i r .  1972). Source: I b i d . ,  pp .  718-79. 

'84As of 1978: Wyatt v. St ickney, 344 F .  Sup. 373, 344 F .  
Supp. 387 (M .D .  Ala. 1972), a f f id  i n  part, remanded i n  
p a r t ,  d e c i s i o n  reve rsed  i n  pa r t  s u b  n o m .  W y a t t  v .  
Aderho l t ,  503 F .  2d 1305 (5th C i r .  1974);  Burnham v. 
Department o f  Public Hea l th ,  503 F. 2d 1319 (5 th  C i r .  
1974), cert. den ied ,  422 U.S. 1057 (1975); Gary W.  v. 
Louisiana, 437 F .  Supp. 1209 (E.D. La. 1977); Gauthier 
v. Benson ( D .  Mass. 1976), reported at 1 Mental  Disa- 
b i l i t y  L. Rep. 122 (1976); Welsch v .  L ik ins,  373 F .  Supp. 
487 ( D .  M i n n .  1974 ) ,  a f f ' d  i n  p a r t ,  vaca ted  a n d  re- 
manded i n  part ,  550 F .  2d 1122 (8th C i r .  1977); D o e  v. 
H u d s p e t h  ( S . D .  M iss  1 9 7 7 ) ,  r e p o r t e d  at [19771 11 
Clearinghous Rev. 160; Horachek v .  Exon, 357 F .  Supp. 
71 ( D .  Neb.  1973); New York State Association for  Re- 
t a r d e d  C h i l d r e n ,  I n c .  v .  C a r e y ,  393 F .  Supp.715 
(E.D.N.Y. 1975), 409 F .  Supp. 606 (E.D.N.Y. 1976);  New 
York State Association for  Retarded Chi ldren, Inc.  v. 
Rockefel ler ,  357 F .  Supp. 752 (E.D.N.Y. 1973);  Davis v. 
W a t k i n s ,  384 F .  S u p p .  1196 ( N . D .  O h i o  1 9 7 4 ) ;  
Halderman v. Pennhurst State School  and Hospi ta l ,  * 
N o .  74-1345 (E.D. Pa., f i led Nov .  30, 1977);  and Savil le 
v.  Treadway, 494 F .  Supp. 430 (M .D .  Tenn .  1974). 
Source: I b i d .  *Pennhurst  has since been decided by 
t h e  Supreme Cour t  and w i l l  be  discussed subsequent-  
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Chapter 3 

Federal 
The Legislative Origins of 

lntergovernrnental Regulation 

I d o  n o t  for a moment  claim immuni ty  
from the mandate fever o f  the 1970s. 
As a member o f  Congress, I voted for 
many [mandates]. . . . The bi l ls I voted 
for  in Washington came t o  the House 
floor in a form that compel led approv- 
al. After all, who can vote against clean 
air and  water, o r  better access and  ed- 
ucation for the handicapped?' 

Chapters I a n d  2 have documented the un- 
precedented growth o f  intergovernmental reg- 
u la to ry  programs s ince 1960 a n d  have de- 
scribed the legal context that nurtured it. This 
chapter explores the polit ical dynamics o f  reg- 
ulatory growth so that reform proposals can be 
tailored t o  the underlying causes o f  regulatory 
expansion.  A l t h o u g h  t h e  d i ve rs i t y  o f  n e w  
forms o f  intergovernmental regulation tends t o  
obscure the sources o f  this growth, insights 
can be gained f rom two  research perspectives. 
It is helpful, first, t o  examine the increasing 
use o f  all forms o f  regulation as instruments o f  
federal intervention, i n  contrast t o  traditional 
reliance o n  incentive-based approaches. The 
g r o w t h  o f  i n te rgove rnmen ta l  regu la t i on  
occurred wi th in  this broader regulatory con- 
text, entail ing either federal intervention i n  the 
internal processes o f  state and local govern- 
ments o r  federal direction o f  the ways these ju- 
risdictions regulate the private sector. The sec- 



o n d  research perspect ive  examines m o r e  
closely the circumstances surrounding the pro- 
l iferation o f  the four specific techniques o f  
i n te rgove rnmen ta l  regu la t i on  set f o r t h  i n  
Chapter 1 (crosscutting requirements, cross- 
over sanctions, partial preemptions, and direct 
orders). 

Accordingly, this chapter begins by placing 
the recent growth o f  intergovernmental regula- 
t ion into historical and polit ical perspective. 
Past periods o f  regulatory expansion and the 
factors contr ibuting t o  the broad proliferation 
o f  federal regulation i n  the 1960s and 70s are 
reviewed briefly. The legislative histories o f  
programs uti l iz ing the four techniques o f  inter- 
governmental regulation are then probed and 
the circumstances leading t o  the initial formu- 
l a t i on  and  a d o p t i o n  o f  each dev ice  are ex- 
plored. Finally, several generalizations regard- 
i n g  t h e  spread o f  federa l  mandates are 
advanced. 

CONTINUITY AND CHANGE IN 
REGULATORY FORMULATION 

Recent growth i n  the scope and numbers o f  
federal regulations is not  a whol ly  new phe- 
nomenon bu t  represents a long term trend in 
the development o f  public policy i n  America. 
As Murray Weidenbaum has observed: 

The present trends i n  federal gov- 
e r n m e n t  regu la t i on  i n  t h e  U n i t e d  
States d o  not  represent an abrupt de- 
parture f rom an idealized free mar- 
ket economy but  rather the rapid in- 
t ens i f i ca t i on  o f  t h e  l o n g  t e r m  
expansion o f  government influence 
over the private s e ~ t o r . ~  

This t r e n d  is ev iden t  i n  Graph 3-1, w h i c h  
shows the proliferation o f  federal regulatory 
agencies between 1900 and 1980. According t o  
the Center for  the Study o f  American Business, 
the number o f  regulatory agencies increased 
from six i n  1900 t o  56 by  1980.3 Twenty new 
agencies were created i n  the 1970s alone, in- 
cluding the Environmental Protection Agency, 
the Occupational Safety and Health Adminis- 
tration, and the National Highway Traffic Safety 
A d m i n i ~ t r a t i o n . ~  

Such data help t o  put  the recent growth o f  
federal regulation in to  historical perspective. 

However, the continuities apparent i n  the long 
term growth o f  regulation conceal important 
changes i n  the targets and procedures o f  fed- 
eral requirements. The frequent use o f  federal 
mandates imposed on  state and local govern- 
ments, after all, is a relatively new phenome- 
non. Moreover, the growth o f  federal regula- 
t ion has been marked by intermittent bursts o f  
regulatory activism rather than uni form accre- 
t ion over time. As Bardach and Kagan put  i t :  

The g r o w t h  o f  regu la t i on  is n o t  
merely a product o f  the steady and 
relentless forces o f  logic and polit ical 
and economic interests. Regulatory 
victories, as well  as initiatives, are 
products o f  intermittent events . . . 
that fire the polit ical imagination and 
overwhelm the normal defenses o f  
antiregulatory  interest^.^ 

Graph 3-2 depicts the number o f  major reg- 
ulatory statutes passed in  each decade since 
1900. It ind ica tes  t h r e e  c lear ly  i den t i f i ab le  
peaks o f  regulatory activism associated wi th  
the three broad periods o f  polit ical reform in  
the 20th century: the Progressive Era, the New 
Deal, and the post-1960 period. I n  each period, 
a burst o f  regulatory legislation thrust the na- 
tional government in to  new and previously un- 
touched areas o f  public policy. 

Periods of Regulatory Activism 

A closer examination o f  these three historical 
periods reveals further patterns o f  continuity 
and change in  the sources o f  regulation over 
time. Each of the three periods had certain po- 
litical features i n  common. Each produced a 
flourish o f  regulatory activity as part o f  a broad 
wave of federal reform. Such activism generally 
was accompanied by considerable popular and 
even bipartisan support. Innovative use o f  new 
communications media also played a crucial 
role i n  each period. Muckraking journalism en- 
couraged new regulatory programs dur ing  the 
Progressive Era; rad io  b r o u g h t  Roosevelt 's 
voice t o  mill ions dur ing  the New Deal; and 
graphic television coverage o f  contemporary 
events  has been  associated w i t h  n u m e r o u s  
consumer, environmental and civil rights regu- 
lations o f  the 60s and 70s. 

Equally significant were the polit ical differ- 



Graph 3-1 
Growth of Regulatory Agencies 
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Source: Center for the Study of American Business, Directory of Federal Agencies, 3rd ed. (St. Louis: Center for the Study of 
American Business, 1981), p. 3. 

rlote: The darkened portions of each bar indicate the number of new regulatory agencies added in each decade. 
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Graph 3-2 
A ~ecade-by-~ecade Comparison of 

Major Regulatory Adoptions 

Decades 

Durce: Center for the Study of American Business, Directory of Federal Agencies, 3rd ed. (St. Louis: Center for the Study oi 
American Business, 1981), p. 13. 



Figure 3-1 

Selected Regulatory Enactments 
Of the Progressive Era 

Date of Title of 
Enactment Legislation 

Subject of 
Regulation 

1887 Interstate Commerce Act railroad rates 

Sherman Antitrust Act anti-trust 

Newlands Reclamation Act irrigation and reclamation 

Pure Food and Drugs Act food and drug purity 

Hepburn Act 

Federal Reserve Act 

railroad rates 

banking and finance 

Clayton Act anti-trust 

Federal Trade Commission Act anti-trust and unfair business prac- 
tices 

1920 Federal Power Commission Act public utilities 

Source: Based upon Thomas K. McCraw, "Regulatory Change, 1960-79, in H~storical Perspective," in US .  Congress, 
Joint Economic Committee, Government Regulation: Achieving Social and Economic Balance, vol. 5, Special 
Study on Economic Change, Joint Committee Print, 96th Cong., 2d sess. (1980), p. 9. 

ences among the different periods, especially 
between the first two eras and the post-1960 
period. Regulatory expansion during the Pro- 
gressive Era and the New Deal was largely the 
product of an active Presidency and, as Figures 
3-1 and 3-2 demonstrate, regulation in both 
periods focused primarily on economic prac- 
tices in the private sector. Moreover, earlier 
regulatory programs relied almost entirely on a 
single institutional form-the independent 
regulatory commission. 

In contrast, regulations in the contemporary 
period have frequently been Congressional ini- 
tiatives, emphasizing social as well as econom- 
ic goals. The scope of federal regulation ex- 
tended into new program areas like civil rights, 
consumer protection, the environment, occu- 
pational safety and energy conservation. In- 
cluded in this outpouring were a host of non- 
intergovernmental regulatory measures, 
including truth-in-lending, fair packaging and 
labelling, transportation safety, fair housing 
and equal employment. More importantly for 

this study, other new requirements extended 
their reach beyond the private sector through 
an array of new and intrusive mechanisms of 
intergovernmental regulation, ranging from 
partial preemptions like clean air to crossover 
sanctions i n  health planning. The l ist of  34 
prominent intergovernmental statutes in Chap- 
ter I amply testifies to  the scope o f  this 
development. 

The following section reviews several factors 
associated with the burst of all forms of regula- 
tion in the post-1960 era. Following that, the 
circumstances surrounding the development 
of intergovernmental regulation are explored. 

Factors Contributing to 
Regulatory Growth Since 1960 

The exact causes of the proliferation of regu- 
lation programs in the 1960s and 70s are ambig- 
uous and subject to considerable debate. On 
the surface, these programs were enacted sim- 
ply to  redress a variety of social and economic 



problems. Yet many of these problems, rang- 
ing from the environment to civil rights, ex- 
isted long before federal regulations were 
adopted. For the purpose of regulatory reform, 
it is necessary to consider why regulatory ap- 
proaches were selected so frequently in this 
period to address these issues. Such an exami- 
nation helps illuminate the underlying sources 
of federal regulatory growth generally and to 
establish the political context in which the de- 
velopment of intergovernmental regulation 
took place. 

Political factors contributing to the character 
and climate of contemporary regulatory expan- 
sion fall into two basic categories. The first set 
consists of political incentives that encouraged 
federal policymakers to select regulatory solu- 
tions to social problems. Such incentives in- 
cluded expressions of popular support for the 

goals of federal regulation, the rise of new 
forms of intrest groups committed to regula- 
tory activism, and the increasing tendency of 
federal budgetary constraints to discourage 
incentive-oriented approaches to problem 
solving. The second covers changes i n  the 
structure and operations of American govern- 
mental institutions-especially i n  the U.S. 
Congress-t hat have served to heighten gov- 
ernmental responsiveness to these regulatory 
incentives. 

POLITICAL INCENTIVES 

Public Opinion 

A series of political incentives developed in 
the post-1960 period that appeared to make 
regulatory programs increasingly attractive to 
political decisionmakers. One of these was fa- 

Date of 
Enactment 

1933 

1933 

1933 

1933 

1934 

1934 

1935 

1935 

1935 

1935 

1938 

Figure 3-2 
Selected Regulatory Enactments 

Of the New Deal 

Title of 
Legislation 

Agriculture Adjustment Act 

Tennessee Valley Authority Act 

Securities Act 

Glass-Steagall Banking Act 

Securities and Exchange Act 

Communications Act 

Motor Carrier Act 

Wagner Act 

Public Utility Holding Company 
Act 

Rural Electrification Act 

Civil Aeronautics Act 

Subject of 
Regulation 

agricultural production 

electric power 

stocks and bonds 

banking, insurance 

stock exchange 

radio and telegraphic communica- 
tions 

trucking rates 

labor relations 

anti-trust 

electric power 

air transportation 

Source: Based upon Thomas K .  McCraw, "Regulatory Change, 1960-79, in Historical Perspective," in U.S. Congress, 
Joint Economic Committee, Government Regulation: Achieving Social and Economic Balance, vol. 5 ,  Special 
Study on Economic Change, Joint Committee Print, 96th Cong., 2d sess. (1980), p. 9. 



vorable public opinion. Strong public support 
for the landmark civil rights legislation of the 
1960s has been clearly d~cumen ted .~  Similarly, 
public response to Earth Day, the environmen- 
tal "teach-in" of April 1970 modeled after the 
anti-war teach-ins of the 1960s, was enormous 
and nationwide in scope. According to one 
poll expert: 

A miracle of publ ic opin ion has 
been the unprecedented speed and 
urgency with which the ecological is- 
sues have burst into the American 
consciousness. Alarm about the en- 
vironment sprang from nowhere to 
major proportions in a few short 
years.' 

In fact, the general goals of most regulatory 
programs enacted in this period appeared to 
draw substantial pol i t ical  backing from the 
populace-at-large. 

Some observers emphasize the role of crises 
and other seminal events in arousing popular 
support for regulation. Bardach and Kagan, for 
example, stress that "catastrophies" like the 
Santa Barbara oil spill in 1969 "are probably the 
most important catalysts of new regulation" 
because they "create a more receptive climate 
for increased regulation and weaken the de- 
fenses . . . of those who would oppose in- 
creased reg~ la t ion . "~  consequently, there has 
been scholarly debate about whether a reser- 
voir of favorable public opinion existed prior 
to such events or whether opinion was largely 
stimulated by positive media attention. In the 
civil rights movement, newspaper photographs 
and television film of the confrontation be- 
tween the Birmingham police force and peace- 
ful demonstrators under the leadership of Mar- 
tin Luther King, Jr., helped generate support 
for legislation both in the country as a whole 
and in Congress. Similar observations have 
been made concerning Earth Day and the envi- 
ronmental movement. Cynics have charged 
t'iat these successes spawned a new political 
strategy of staging "media events" i n  this 
period. 

In many cases, however, public support for 
regulatory goals appears to have been stable 
and long lasting. Occupational safety regula- 
tion has shown consistent popularity in polls 
over time, and OSHA's passage was not associ- 
ated with any worker safety crisis or wave of 

public sentiment. James Q. Wilson notes that 
the adoption of many other regulations also 
lacked this stimulus, and he suggests that even 
when a crisis does occur, it may simply tap "la- 
tent public ~ent iment . "~  From this perspective, 
the environmental movement had its roots, not 
only in dramatic oil spills, but in longer-term 
concerns raised by growing use of pesticides, 
pollution of the Great Lakes, and other gradu- 
ally accumulating evidence of environmental 
degradation. Regardless of its source, how- 
ever, the existence of broad public support for 
abstract regulatory goals represented a power- 
ful incentive for political entrepreneurs and 
vote-seeking Congressmen to sponsor or to 
back popular legislation. 

Evolving Group Influence 

Interest group support for regulatory goals 
and programs comprised another political in- 
centive favoring the enactment or expansion of 
regulatory programs. Although interest groups 
traditionally have been recognized as impor- 
tant actors in the American policymaking proc- 
ess,1° some might not suspect their contribu- 
tion to the sudden regulatory expansion of the 
1960s and 70s. In  many fields, industry and 
business associations dominate the landscape 
of interest groups, and they have hardly been 
responsible for unprecedented growth in fed- 
eral regulation. Moreover, an AClR analysis of 
federal government expansion in the post-War 
era concluded that, overall, interest group 
pressures were a secondary source of modern 
governmental growth. This study found that 
interest groups were not  the ubiquitous 
initiating force behind new federal programs 
but  were frequently formed as a result of 
them." 

Nevertheless, two developments affecting 
interest group politics in this era bolstered 
their support for new federal regulatory pro- 
grams. First, in many fields, the growth of reg- 
ulations followed on the heels of expanding 
federal grant programs. This pattern was ap- 
parent in areas ranging from environmental 
programs and handicapped requirements to 
health planning regulations. To the extent that 
these prior grant programs spawned a struc- 
ture of supportive interest groups, a reservoir 
of advocates was created for the subsequent 



initation or expansion of regulatory programs. 
Secondly, the political structure of interest 

group formation underwent a transformation 
in  the 1960s and 70s. In  the past, interest 
groups could only be sustained if they had a 
mass membership or business sponsorship. In 
contrast, many of today's "public interest" lob- 
bies survive on foundation and governmental 
grants and volunteer support. Although popu- 
listic in character and rhetoric, some have very 
small memberships. Others have developed 
large followings through the use of computer- 
ized direct-mail fundraising drives.12 Neither 
form tends to represent old-style economic in- 
terests of business, labor, or agriculture. Yet, 
such groups have had major influence on the 
environmental, consumer and safety regula- 
tions of the contemporary era. 

Budgetary Constraints 

Popular support and interest group activity 
on behalf of regulation may be viewed as posi- 
tive incentives for governmental action. By the 
1970s, however, an additional "negative" in- 
centive was operating on behalf of regulation. 
As federal expenditures and budget deficits 
grew after the 1960s, regulation appeared to be 
an increasingly attractive policy option to na- 

tional decisionmakers. As one observer wrote 
in 1976: 

Congressmen see themselves as 
having been elected to  legislate. 
Confronted w i th  a problem and a 
showing that other levels of govern- 
ment are "defaulting," their strong 
tendency i s  to pass a law. Ten years 
ago, money was Washington's anti- 
dote for problems. Now, the new fis- 
cal realities-inflation, high unem- 
ployment and huge budget 
deficits-mean that Congress pro- 
vides fewer dollars. Still determined 
to legislate against problems, Con- 
gress uses sticks instead of carrots.13 

Available evidence appears to support this 
contention. Many of the biggest spending pro- 
grams established in recent years were enacted 
in the 1960s and early 70s. Given the heady ac- 
tivism of the times, a number of important 
intergovernmental regulations were also 
passed. The relative proportion of new regula- 
tory enactments went up sharply in the 1970s, 
however, as fiscal constraints reduced the in- 
flux of spending initiatives while regulations 
continued their rapid increase until late in the 

Table 3-1 
Spending versus Nonspending Presidential Initiatives 

Non- 
Spending Nonspending Spending 
Programs Programs Programs First-y ear 

as Percentage Costs 
Average Average of Total (billions 

President Total per year Total per year Programs of dollars) 

Kennedy- Johnson 33 8 20 5 38% 8.8 

Johnson 49 12 44 1 1  47% 5.1 

Nixon I 13 3 27 7 66% 3.4 

Source: Paul C .  Light, The President's Agenda: Domestic Policy Choice from Kennedy to Carter, (Baltimore, MD: John! 
Hopkins University Press, 1982), p. 127. 



decade. Although the data are not precisely 
comparable, this trend is  indicated in Table 
3 - 1 ,  which illustrates the number of major 
spending and nonspending program initiatives 
requested by presidents since 1960. It shows 
that the proportion of nonspending presiden- 
tial initiatives, including regulation, grew from 
38% of presidential requests in the Kennedy- 
Johnson years t o  approximately 70% in  the 
Ford Administration, with a modest decline in 
the Carter years. 

STRUCTURAL RESPONSIVENESS A N D  
CONGRESSIONAL ACTIVISM 

The effect on the presidency of a changing 
mix of political incentives was only part of the 
institutional dynamics of regulatory growth in 
the contemporary era. Another factor involved 
changes in the orgailization and operations of 
Congress. The legislative branch underwent 
enormous structural and political changes in 
this period that transformed it from a program- 
matic graveyard to an activist policymaking 
body, highly responsive to the regulatory in- 
centives described above. 

Developments in the executive branch, such 
as the expansion of the White House staff and 
proliferation of regulatory agencies, clearly 
contributed to the growth of regulation, espe- 
cially through the rulemaking process. How- 
ever, major studies of the enactment of federal 
regulation have identified Congress as the pri- 
mary source o f  program initiatives. As one 
scholar emphasized: 

Although some important regula- 
tory legislation of the new variety . . . 
grew from the initiatives of the 
Kennedy Administration, its chief 
source was neither the Kennedy, 
Johnson, Nixon, Ford nor Carter Ad- 
ministrations. Indeed it was not the 
executive branch at all, bu t  Con- 
gress, and the legion of Congres- 
sional staff members on the lookout 
for issues through which their princi- 
pals-particular Congressmen and 
Senators-could attain visibility and 
national prominence.14 

Portraits of the Congress in the 1950s and 
early 1960s depicted an institution dominated 

by powerful committees ruled by a relatively 
small coterie of aging, conservative, and 
strongwilled chairmen.15 Younger members of 
Congress, denied access to committee chair- 
manships because of the seniority system and 
lacking independent resources, generally de- 
ferred to the expertise of chairmen and the 
committees they controlled. Despite such def- 
erence, pushing legislation through the Con- 
gress in that era was often time-consuming and 
di f f icul t .  Coal i t ion-bui lding frequently re- 
quired lengthy committee hearings and floor 
debate, continual compromising over legisla- 
tive provisions in search of a combination able 
to attract majority support, behind-the-scenes 
negotiation with recalcitrant members, and 
sometimes tricky procedural maneuvering to 
assure that a proposal made it through each of 
the many potential barrier points. Because of 
the multitude of hurdles that had to be over- 
come, the policymaking process in Congress 
was generally slow, burdensome and ineffi- 
cient. For legislation to survive the process, 
some outside influence-such as Presidential 
sponsorship or a policy crisis-was often con- 
sidered necessary to  prod Congress in to 
action. 

Changes in the membership, internal struc- 
ture, operations and political environment of 
Congress have refashioned the national legis- 
lative process during the last dozen years. The 
Congress of the 1970s was characterized by a 
more equal, independent and liberal member- 
ship; by the erosion of traditional norms like 
apprenticeship, deference and seniority; by a 
tremendous growth of Congressional staffs 
and support agencies such as the Congression- 
al Budget Office; by limitations on rules like 
the Senate filibuster that had been used to pre- 
vent passage of measures unpopular to a mi- 
nority of members; by the proliferation of in- 
creasingly independent subcommittees; by an 
increased legislative independence vis-a-vis 
the executive branch; and by a decline in party 
loyalties. In short, Congress in the 1970s be- 
came more decentralized, fragmented and in- 
dependent than in preceding decades. 

One major effect of these changes, accord- 
ing to Michael Malbin, was an increase in the 
opportunities for entrepreneurial members of 
Congress to  develop their  own policy 
initiatives: 



. . . the changes first permitted liberal 
Democrats to  find problems for gov- 
ernment  t o  address. After a wh i le  
they came also to  be used by new- 
style conservative Republicans who 
were equally eager to  pursue their 
own legislative ideas. Congressional 
structures were adapted t o  serve 
self-promoting, individualistic legis- 
lative styles.16 

Thus, members of Congress throughout the 
1970s instructed their staffs to  be agressive, to  
look for new problems amenable to  legislative 
action, and to  find ways to  make their subcom- 
mittees active." In an age when voters' atti- 
tudes and preferences are less well anchored 
to  party loyalties and the strength of party or- 
ganizations has declined, candidates must rely 
more  heavily o n  media a t tent ion t o  get 
elected-and one of the surest ways to  get ex- 
posure in the previous decade was to  sponsor 
new legislative proposals. 

Moreover, during the 1970s it became possi- 
ble for an increasing number of legislative pro- 
posals to  bypass the conventional, painstaking 
processes of  coalition building. Several impor- 
tant measures-from privacy rights to  handi- 
capped regulations-gl ided successfully 
through Congress without committee support, 
without hearings, or without significant floor 
debate. Support for these proposals was not 
built painstakingly through negotiation, com- 
promise, or logrolling but through an appeal to  
political symbols.18 This new pattern has not 
completely eclipsed traditional methods of en- 
acting legislation, but there now exist addition- 
al and speedier avenues through which spon- 
sors o f  proposals can see the i r  ideas gain 
enactment.19 

In sum, the changes in Congress have been 
dramatic. They have increased the opportuni- 
ties to  skirt traditional legislative processes and 
have provided a conducive environment for a 
growth in entrepreneurial politics. According 
to  Roger H. Davidson: 

In the 1960s critics worried about 
the representative character of con- 
gressional decision making. Long ca- 
reers and l o w  turnover  seemed t o  
heighten the insular, small-town at- 

mosphere of the Hill; newly active 
po l i t ica l  groupings, l i ke  blacks o r  
consumers, were i l l  represented; the 
seniority system isolated committee 
leaders; legislative norms discour- 
aged outsiders from participating; 
decision making all too often took 
place in closed circles and behind 
closed doors. Today . . . Capitol Hill 
is a far more open, democratic place 
than it was a decade or so ago.. . . 
Now the chief impression is of buzz- 
ing confusion.. . . In place of party 
labels there are individual politicians 
i n  business f o r  themselves, and a 
series of shifting coalitions around 
speci f ic  issues. Instead o f  a few 
leaders or checkpoints for legisla- 
tion, there are many.20 

Taken together,  then, al l  o f  these 
factors-public awareness and concern over 
such issues as civil rights, safety, the environ- 
ment and energy; increased access of  new in- 
terest groups t o  the  po l i t ica l  process; in-  
creased constraints on the federal budget; and 
the growing popularity of  self-styled activism 
in Congress-contributed to  a climate condu- 
cive to  an outpouring of regulatory legislation. 
There remains, however, the question of why 
so much of the new regulatory legislation as- 
sumed an intergovernmental character. This is 
the subject of the next section. 

THE CHOICE OF POLICY INSTRUMENT 

Whether the federal government plays an ac- 
tive or  phlegmatic role in  pursuing regulatory 
responsibilities, national policymakers can 
choose from a variety of different regulatory 
strategies to  address their goals. Chapter I fo- 
cused o n  the  pro l i fera t ion o f  intergovern- 
mental regulatory instruments in recent years 
and identified four unique types: the crosscut- 
t ing requirement, the crossover sanction, the 
partial preemption and the statutory direct or- 
der .  A l though analyt ical ly dist inct ,  each o f  
these devices either regulates state and local 
governmental processes directly or seeks to  
deploy them administratively in  the regulation 
of the private sector on behalf of federal ends. 
Variat ions and combinat ions o f  these f ou r  
types have been used in  a multitude of federal 



programs in many fields of domestic policy. 
Yet there are also alternative regulatory instru- 
ments available to national lawmakers. As indi- 
cated earlier, the device favored during much 
of this century was the independent regulatory 
commission. Alternatively, direct federal regu- 
lation can be administered through an 
excecutive branch agency. Still another ap- 
proach i s  t o  abandon ent irely these legal- 
administrative mechanisms and rely instead on 
a market-incentive approach to  regulate 
behavior. 

A variety of factors may help explain why the 
federal government has turned increasingly to 
intergovernmental regulatory mechanisms over 
the past two decades-both in addition to, and 
often in preference to these alternative regula- 
tory devices. I t  i s  certainly significant that 
many governmental functions subject to the 
newer intergovernmental regulations histori- 
cally have not been a major component of the 
federal sphere of duties nor customarily a fo- 
cus of federal regulation of interstate com- 
merce. Rather, these newer areas traditionally 
were subject to  state and local jurisdiction, and 
frequently a non-federal administrative struc- 
ture was already in place. Moreover, the tradi- 
tion of cooperative federalism under grants-in- 
aid created and institutionalized patterns of 
intergovernmental program implementation. 
Having grown accustomed to such relation- 
ships, federal policymakers sought to duplicate 
them in regulation. Indeed, two such mecha- 
nisms-crosscutting requirements and cross- 
over sanctions-utilize existing grants as vehi- 
cles for regulation and thus are inherent ly 
intergovernmental in nature. 

These and other factors influencing the fed- 
eral government's turn to intergovernmental 
mechanisms in  its recent regulatory enact- 
ments are illustrated in the followmg section. 
It traces the processes of initial formulation 
and subsequent proliferation of each intergov- 
ernmental regulatory type, concluding with a 
series of generalizations concerning the devel- 
opment and growth of federal mechanisms for 
regulating state and local governments. 

Crosscutting Requirements 

The first and most widely recognized instru- 
ment of federal intergovernmental regulation 

is the crosscutting requirement, which i s  a 
condition of aid that applies across-the-board 
to all or most federal grants to advance some 
national social or economic goal. Title VI of 
the Civil Rights Act of 1964 was the first post- 
war program to use a requirement of this type. 
Following its passage, the mechanism was used 
extensively in other areas of federal policy. By 
1980, the Office of Management and Budget 
identified a total of 59 crosscutting require- 
ments intended to further a broad range of 
socio-economic and administrative goals. This 
section describes the major political and policy 
factors associated with the enactment of Title 
VI and compares its passage with that of subse- 
quent crosscutting requirements. I t  shows that 
the effects and implications of crosscutting 
regulations were often poorly understood by 
Congress at the time of enactment. This pat- 
tern, first evident in the passage of Title VI, 
became especially pronounced in many later 
programs. 

THE ENACTMENT OF TITLE V I  

The essence of Title VI is  expressed in a sim- 
ply worded legislative statement that prohibits 
racial and ethnic discrimination in all federally 
funded programs. Specifically, it provides in 
part that: 

No person i n  the United States 
shall, on the ground of race, color, 
or national origin, be excluded from 
participation in, be denied the bene- 
fits of, or be subjected to discrimina- 
t ion under any program receiving 
federal financial a~sistance.~' 

The origins of Title VI must be understood in 
both the context of traditional federal grant-in- 
aid practices and the unique Constitutional 
and political circumstances of civil rights poli- 
cy. Because it applied to all assistance pro- 
grams, the provision marked a major departure 
in  federal aid requirements. Earlier provisions, 
attached to specific grants, had traditionally 
been characterized "not by federal control, 
but by a bargaining situation, with the states 
and localities operating at a substantial advan- 
tage.'Iz2 Federal officials had learned very early 
that a smooth running and effective program 



was dependent on the good wil l  and coopera- 
tion of state and local administrators. Hence, 
they spent a great deal more time advising and 
persuading than ordering and directing. 

Such limitations were especially evident in 
the politically sensitive field of civil rights, 
where attempts to ensure that federal funds 
were spent for intended purposes in a nondis- 
criminatory way were generally unsuccessful. 
For instance, in the 1890s the Secretary of Inte- 
rior denied payment of grant funds to South 
Carolina under the "separate but equal" provi- 
sion of the Land Grant College Act, claiming 
that state officials were not allocating enough 
money to the Negro land grant college. The 
state, however, made an appeal to Congress 
and the funds were soon restored.23 Later at- 
tempts to withhold funds were no more suc- 
cessful. In fact, even in cases where Congress 
upheld the administrative action, relationships 
with state officials deteriorated so rapidly that 
many federal administrators questioned wheth- 
er the denial of funds would ever prove to be 
an appropriate weapon.24 

Opinions on this issue began to change in 
the 1950s, however. Although the Brown v. 
Board o f  Education decision in 1954 initially ap- 
peared to spell the doom of Southern school 
segregation, such hopes quickly faded. De- 
spite the eloquence of the Supreme Court de- 
cision, the judicial machinery-constrained by 
its case-by-case procedures and the unwilling- 
ness of many federal district judges to force 
desegregation on uncooperative local commu- 
nities-had difficulty implementing the deci- 
sion, except in a very few communities. Frus- 
trated civi l  r ights leaders soon began to  
consider using administrative sanctions ap- 
plied through the grant-in-aid system to force 
more rapid local action. In the last years of the 
Eisenhower Administration and early years of 
the Kennedy Administration, they exerted sub- 
stantial pressure to further such a policy. Re- 
flecting this stance, the U.S. Civil Rights Com- 
mission, established i n  1957 to  study 
discrimination, recommended that segregated 
colleges be denied federal money. The Leader- 
ship Conference on Civil Rights and the mod- 
erate Southern Regional Conference recom- 
mended similar action dur ing the Kennedy 

At issue initially was the question of the Pres- 

ident's authority to take such extreme action. 
In late 1959, President Eisenhower directed the 
Secretaries of Labor, justice, and Health, Edu- 
cation, and Welfare (HEW) to study racial dis- 
crimination in grant programs. A preliminary 
report on the issue concluded that the execu- 
tive branch had the power to cut off money to 
segregated institutions, but this drew a sharp 
rebuttal from the HEW general counsel. He 
echoed the position of many program adminis- 
trators in arguing that the Secretary of HEW 
was required to follow the procedures laid out 
in  individual statutes and had no power to  
render independent judgments about constitu- 
tionally preferable alternatives. Other mem- 
bers of the administration agreed that only a 
Supreme Court order authorizing the denial of 
funds would justify such action.26 

The issue was still unresolved when Presi- 
dent Kennedy took off ice. Trying to calm 
Southern fears, HEW Secretary Abraham 
Ribicoff initially agreed that HEW had no au- 
thority to withhold grants. In early 1963, the 
Civil Rights Commission issued a report on 
conditions in Mississippi and renewed its call 
for funding cut-offs. The report claimed that 
"children, at the brink of starvation, have been 
deprived of assistance by the callous and dis- 
criminatory acts of Mississippi officials admin- 
istering federal  fund^."^' Nevertheless, Presi- 
dent Kennedy cont inued to deny that he 
possessed authority to cut off funding under 
existing law and told a news conference that 
"it would probably be unwise to give the Presi- 
dent . . . that kind of power because i t  would 
start in one state and for one reason or another 
i t  might be moved to a state which was not  
measuring up as the President would like to 
see it measure up. . . ."28 

In just two months, however, the situation 
changed dramatically. In May 1963, a brutal as- 
sault on black demonstrators by the police 
force of Birmingham, AL, shocked and angered 
the public. As Orfield interpreted it: 

There was a classic moral clarity 
and simplicity about the confronta- 
tion between the crude and die-hard 
segregationist police chief and the 
eloquent religious determination of 
the marchers and their leader, Mar- 
tin Luther King, Jr. The confrontation 



sent surging energy through the civil national policy is  to end discrimina- 
rights movement across the country tion in federal programs.32 
and generated the national anger 
that made basic chancre ~ o s s i b l e . ~ ~  Humphrey, like the Administration, believed ., , 

Kennedy suddenly realized that Congress and 
the country were ready to accept a wide expan- 
sion of federal authority in the area of civil 
rights. Almost immediately he sent to Congress 
a comprehensive civil rights bill, which includ- 
ed a weak fund-withholding provision. It was 
clear, however, that the president considered 
the Title VI provisions an "unimportant and ex- 
pendable part of the entire package."30 For in- 
stance, Orfield argues that: 

The Administration had no inten- 
t ion of using this power to  set up 
federal desegregation standards for 
all school districts. Such a measure, 
the assistant attorney general testi- 
fied, would be "completely unwork- 
able" and would require massive mil- 
itary inter~ent ion.~'  

To Kennedy's apparent surprise, public con- 
cern over civ i l  r ights cont inued to  mount 
throughout the summer of 1963. Mount ing  
support spurred Congressional liberals to re- 
cast the Kennedy proposal for discretionary 
withholding authority into a mandatory en- 
forcement provision that required federal with- 
holding of grant funds in any program tainted 
by discrimination. 

During the long months of protracted de- 
bate, relatively little attention was focused on 
Title VI compared to the controversy surround- 
ing the public accommodations section of the 
bill. In the Administration's background mate- 
rials, the Justice Department argued that the 
provision rarely would be used and that i t  
merely provided procedural safeguards for the 
exercise of power the executive branch already 
possessed. Senate Major i ty Whip  Hubert 
Humphrey (D-MN), the Administration's floor 
manager for the bill, accepted this interpreta- 
t ion  and argued that the provision was 
noncontroversial: 

If anyone can be against that, he 
can be against Mother's Day. How 
can one justify discrimination in the 
use of federal funds? . . . President 
after president has announced that 

that 'the enforcement of Tit le VI should be 
closely connected to contemporary judicial 
standards. Thus, although the key term "dis- 
crimination" was not defined, it was assumed 
that only discrimination as interpreted by the 
courts would be forbidden. In fact, "Humph- 
rey's argument suggested that the title was not 
[an] instrument of revolution . . . but merely a 
moderate grant of power to be used against 
only highly recalcitrant local  official^."^^ 

Notwithstanding the assessment of Title VI 
V 

by Administration officials and Sen. Humph- 
rey, other members of Congress argued that 
Title VI was a "wolf in lamb's clothing." For in- 
stance, Senator Sam Ervin (D-NC) declared that 
"no dictator could ask for more power than Ti- 
t le VI confers on the P r e ~ i d e n t . " ~ ~  Others 
called the provision "unprecedented," 
"unwise and vicious," and "the most danger- 
ous grant of power . . . ever proposed in the 
long history of this government." But, accord- 
ing to Orfield, "these were only occasional re- 
marks lost amid a torrent of abuse directed 
against the public accommodations section of 
the 

Several procedural safeguards, however, 
were added to Title V1 during Congressional 
deliberations, which were intended to address 
the fears of those who believed that the provi- 
sion left open the possibility of arbitrary and 
extreme federal i n t e r ~ e n t i o n . ~ ~  The b i l l  re- 
quired that an agency could not cut off any 
funds until it had "determined that compliance 
cannot be secured by voluntary means," and 
the agency was directed to provide the offend- 
er the opportunity for a formal administrative 
hearing. In addition, the House and Senate 
committees with jurisdiction over the program 
for which the funds were to be withdrawn had 
to be not i f ied and allowed 30 days for re- 
sponse, and Title VI expressly provided for ju- 
dicial review of fund-cutoff actions. Congress 
also inserted an unusual provision requiring 
express Presidential approval of all agency reg- 
ulations adopted to implement the legislation. 
The Senate added yet another provision that 
exempted employment practices from Title VI 
coverage "except where a primary objective of 



the federal financial assistance is t o  provide 
employment." Finally, a so-called "pinpoint" 
provision was added t o  Title VI that restricted 
funding cut-offs solely t o  "the particular pro- 
gram, o r  part thereof" i n  which discrimination 
was found.37 

While polit ically significant, these modifica- 
tions contr ibuted less t o  the enactment of Title 
VI than d id  another jol t ing polit ical develop- 
ment-the assassination o f  President Kennedy. 
Given the Kennedy Administration's earlier 
perspect ive  tha t  T i t le  VI  was a d ispensab le  
port ion o f  the bil l, i t  is possible that had Presi- 
dent Kennedy lived, the provision wou ld  have 
been deleted i n  exchange for  an end t o  the 
southern filibuster. Instead, President Johnson 
adop ted  w h a t  O r f i e l d  has desc r ibed  as an 
"uncompromising stand i n  favor o f  enactment 
o f  t h e  c o m p l e t e  measure tha t  had become 
identif ied i n  the public mind wi th  Kennedy's 
'martyrdom.' "38 The provision thus remained 
i n  the bi l l  throughout the lengthy congression- 
al cons idera t ion .  A m o t i o n  t o  s r ike  i t  was 
crushed by a vote o f  69-25 near the end o f  the 
Senate debate. 

The enac tmen t  o f  T i t le  VI  subsequent ly  
proved t o  have far-reaching implications be- 
yond the f ield o f  race relations. I t  represented 
a dramatic assertion o f  national authority over 
state and loca l  act iv i t ies and po l i c ies  and  a 
b o l d  app l i ca t i on  o f  a n e w  f o r m  o f  g rant  re- 
quirement. Its enactment, and the fact that the 
courts upheld i t  as a legitimate exercise o f  fed- 
eral power, signaled t o  national policymakers 
tha t  t h e  c o n d i t i o n i n g  o f  federa l  assistance 
funds was a powerful instrument that could be 
used t o  regulate state and local activities i n  in- 
stances where a direct order wou ld  be uncon- 
stitutional. Moreover, as a result o f  the bitter 
s t ruggle p r e c e d i n g  enac tmen t  o f  t h e  C i v i l  
Rights Act, "states' rights" became identif ied 
henceforth i n  many policymakers' minds as the 
equivalent o f  resistance t o  desegregation and 
thus held l i t t le persuasive power i n  Washing- 
ton o r  i n  the country as a whole. 

THE ENACTMENT OF SUBSEQUENT 
CROSSCUTTING REQUIREMENTS 

F o l l o w i n g  t h e  enac tmen t  o f  T i t le  VI, t h e  
crosscutting regulatory device spread rapidly 
t o  a host o f  other program areas-including 

additional civil rights programs, the environ- 
ment, individual privacy and procedural goals. 
An examination o f  several o f  the most signifi- 
cant and controversial additions t o  crosscut- 
t ing  requirements indicates that the pattern o f  
policymaking that produced them dif fered sig- 
nificantly f rom that apparent i n  Title VI. 

For example, most analysts have commented 
on  the relatively minor  consideration afforded 
Title VI i n  comparison wi th  the attention given 
t o  the public accomodations and private em- 
ployment sections of the Civ i l  Rights Act o f  
1964. In  contrast t o  the debate preceding en- 
actment o f  many o f  the subsequent crosscut- 
t ing  requirements, however, Congress gave 
comparatively close scrutiny t o  Title VI. I n  the 
end, the provision was a quite lengthy one, 
w i th  explicit procedural safeguards attached t o  
the use of the sanction and wi th  relatively clear 
gu idance o n  t h e  scope o f  t h e  measure.  Al- 
though the meaning o f  the word  "discrimina- 
t ion" was not  ful ly explicated i n  the statute, i t  
was clear from congressional debate and statu- 
tory language that the defini t ion was closely 
l inked t o  prevail ing judicial standards. 

Such clarity was absent f rom the later civil 
rights crosscutting requirements modeled after 
Title VI-including Title IX o f  the Education 
Amendments o f  1972, which prohibits discrimi- 
nation against women in  educational institu- 
tions receiving federal aid; Section 504 o f  the 
Rehabilitation Act o f  1973, which prohibits dis- 
crimination against handicapped individuals i n  
federally assisted activities; and the Age Dis- 
crimination Act o f  1975, which prohibits dis- 
crimination on the basis o f  age in  activities 
supported w i th  federal funds. Each of these 
three acts simply copied the active language o f  
T i t le  VI-usual ly w i t h o u t  i ts  accompany ing  
limitations-with l i t t le attempt t o  determine its 
appropriateness for addressing specific cir- 
cumstances i n  t h e  n e w  area o f  concern .39 
There appeared t o  be a powerful tendency i n  
Congress t o  seize upon a seemingly successful 
device f rom another, unique f ield o f  policy 
w i th  l itt le deliberation, part o f  what Bardach 
and Kagan have labelled the "logic o f  regula- 
tory e x p a n ~ i o n . " ~ ~  Accordingly, the process o f  
enacting these provisions was distinctive f rom 
Title VI. 

Unl ike Title VI, for  instance, Title IX, Section 
504, and the Age Discrimination Act were not  



initiated by interest groups, nor did the forms 
of discrimination addressed by these measures 
generate the same degree of public concern 
and indignation as racial discrimination had. 
Although interest groups may have pressed for 
final passage and for full implementation of 
such laws once they were enacted, these pro- 
posals were spearheaded initially by individual 
members of Congress. Title IX was authored 
and championed in Congress by Rep. Edith 
Green (D-OR) and Sen. Birch Bayh (D-IN) at a 
time when most organizations representing 
women lacked political sophi~tication.~' Those 
that were well organized had their sights set on 
the Equal Rights Amendment. Similarly, al- 
though the interest groups representing the 
elderly were on record in support of an age 
discrimination ban, none specifically pushed 
for it in 1975. Rather, the measure was con- 
ceived on Capitol Hill.42 

The evidence on the role interest groups 
played i n  the enactment of Section 504 i s  
somewhat less clear. It too was authored by a 
congressman, Rep. Charles A. Vanik (D-OH), 
without substantial consultation with the wide 
range of groups representing the interests of 
the hand i~apped .~~  Because he was not a mem- 
ber of the Judiciary Committee nor of the Se- 
lect Committee on Education (which had juris- 
diction over rehabilitation programs), he asked 
Sen. Hubert Humphrey (D-MN) to introduce 
the bill. The bill was referred to the Judiciary 
Committee as an amendment to the Civi l  
Rights Act, but  when i t  made no progress 
there, Humphrey offered it as an amendment 
to rehabil i tation services legislation then 
winding its way through Congress. Some ob- 
servers argue that handicapped groups were 
fully aware of the measure and helped to engi- 
neer its enactment. Such groups, these ana- 
lysts contend, felt that its chances of approval 
would be enhanced by attaching it to the mas- 
sive rehabilitation bill, by maintaining low visi- 
bility, and by not demanding hearings.44 Close 
scrutiny of the measure's implications, this in- 
terpretation holds, would have doomed it. 

Regardless of the role played by interest 
groups, Section 504 received virtually no atten- 
tion in Congress. According to Martin LaVor, a 
staff member of the House Education and La- 
bor Committee: 

Section 504 did not have one day 

of Congressional hearings, not one 
word was mentioned in the Senate 
Committee Report, n o t  one word  
was spoken about i t  on the f loor 
when the original bill passed, and 
there was n o  explanation in  the 
Statement of Managers following the 
House-Senate C ~ n f e r e n c e . ~ ~  

In fact, the legislation did not state whether 
the executive branch was to issue regulations 
and enforce the provision, so Congress was 
forced the next year to supply a retroactive leg- 
islative history in a Senate report on the Reha- 
bilitation Amendments o f  1974. 

There was a similar lack of attention to Title 
IX and the Age Discrimination Act. Tit le IX 
originally was proposed i n  1970 as a direct 
amendment t o  Tit le VI. Although hearings 
were held on the general issue of sex discrimi- 
nation in universities that year, there was no 
discussion of the appropriateness of the fund- 
withholding provisions. No further hearings 
were ever held on Title I X  despite the fact that 
it did not become law until two years later.46 
Similarly, no hearings were held on the Age 
Discrimination Act, and Congress did not re- 
quire a study of the issue until after the bill had 
been passed.47 

There are still other points of contrast be- 
tween Title VI and the three later civil rights 
crosscutting requirements. Title IX, Section 504 
and the Age Discrimination Act were enacted 
without the benefit of strong Administration 
support. In fact, the executive branch played a 
very small role in the initiation of any of these 
provisions. President Nixon signed the Educa- 
tion Amendments of 1972 without mentioning 
Title IX and, although he twice vetoed the Re- 
habilitation Act, Section 504 did not appear to 
be at issue. President Ford signed the Age Dis- 
crimination Act only with reluctance, due to his 
misgivings regarding the imprecise definition 
of age discrimination in the legislation. This 
pattern stands in sharp contrast to Title VI, 
which originated in the executive branch and 
was actively supported by President Johnson. 

Interestingly, none of the three later meas- 
ures was enacted as an amendment to Title VI, 
despite their obvious resemblance to that pro- 
vision. Title IX and Section 504 were first pro- 
posed as amendments to Title ,VI, but neither 
of them made any progress through the Con- 



gressional judiciary committees. Ironically, 
however, there is little evidence of determined 
or substantial opposition in Congress to any of 
the three subsequent laws. For the most part, 
they passed Congress by relatively large mar- 
gins and were the focus of l i t t le  attention. 
Whatever controversy they aroused followed 
rather than preceded their passage. 

The initial lack of controversy associated 
with Title IX, Section 504 and the Age Discrimi- 
nation Act may appear surprising when one 
considers that none of the three forms of dis- 
crimination addressed is expressly prohibited 
by the Constitution, as racial discrimination i s  
under the 14th Amendment. Even before Title 
VI was enacted, many believed that the execu- 
tive branch already had the authority to ensure 
that federal funds were not being spent to pro- 
mote racial discrimination, since Brown and 
other decisions had declared "separate but 
equal" facilities to be unconstitutional. In con- 
trast, judicial opinions concerning the status of 
age, sex and handicap discrimination under 
the 14th Amendment have often been conflict- 
ing and unclear. Thus, the enactment of Title 
IX, Section 504, and the Age Discrimination Act 
clearly constituted new delegations of power 
to the executive branch. Moreover, these three 
measures were not tied as closely to existing 
judicial standards as Title VI was because no 
clear legal standards had been developed. In- 
stead, subsequent court  decisions i n  such 
cases of discrimination were frequently based 
on the statutes in question and their imple- 
menting regulations, rather than vice versa. 

In short, the later civil rights statutes appear 
to have been the products largely of entre- 
preneurial polit ics in  the Congress of the 
1970s, rather than traditional interest group or 
presidential initiatives. The relative ease with 
which the three measures examined moved 
through the legislature suggests that Congress 
had grown comfortable with the crosscutting 
requirement as an instrument of intergovern- 
mental regulation and with the threat of fund 
withholding as an enforcement mechanism. 

N O N  CIVIL RIGHTS REQUIREMENTS 

Congressional acceptance of the crosscut- 
ting device is further indicated by the dramatic 

increase during the 1970s in the number of 
across-the-board condit ions i n  areas other 
than civil rights, such as environmental protec- 
tion, occupational health and safety, and indi- 
vidual privacy. The first major use of the cross- 
cutting requirement in environmental policy 
was included in the National Environmental 
Policy Act (NEPA), which required the prepara- 
t ion of environmental impact statements. 
When enacted in 1969, NEPA was attended by 
very little public or special interest attention. 
In fact, according to several observers, only a 
few members of Congresss were well informed 
about the implications of the law they were 
adopting. One Congressional aide concluded 
that "if Congress had appreciated what the law 
would do, it would not have passed."48 Yet, 
with the pattern established, a host of addi- 
t ional environmental crosscuts quickly fol- 
lowed on the heels of NEPA, advancing such 
objectives as clean air and water, historic and 
cultural preservation, coastal zone manage- 
ment and the protection of endangered spe- 
cies. A study of this last program called it: 

One of the last pieces of symbolic 
environmental legislation passed to 
satisfy a powerful environmental lob- 
by wi th ostensibly few associated 
costs. . . . Congress defined the law 
[in uncompromising terms] because 
no one told them not to.49 

Another crosscutting requirement, the Family 
Educational Rights and Privacy Act o f  1974 
(FERPA), requires that all educational institu- 
tions receiving federal funds provide full stu- 
dent and parental access to educational rec- 
ords and i t  l imits the disclosure of such 
records to others. FERPA was born out of the 
efforts of one legislator, Sen. James L. Buckley 
(CON-NY). The impetus for the legislation was 
not a wave of public concern over the problem 
addressed by the policy, nor any strong indica- 
tion that the problem required a national solu- 
t ion. No Congressional hearings were ever 
held on the matter. Although his proposal 
aroused l i t t le active support f rom interest 
groups, the executive branch, or the general 
public, Sen. Buckley nevertheless managed to 
see his legislation adopted on the Senate floor 
in amendment form. His success can be attrib- 
uted in part to  the powerful  appeal of the 



popular notion that personal privacy should be 
protected against governmental abuse. In addi- 
tion, potential pitfalls were never explored for 
lack of hearings on the matter.50 

On  the basis of the six influential require- 
ments examined here, several tentative gener- 
alizations about the origins and growth of 
crosscutting regulations can be distilled. Be- 
cause civil rights and other socio-economic re- 
quirements have been highlighted at the ex- 
pense of procedural requirements, these six 
regulations do not constitute a perfect cross 
section of all across-the-board requirements. 
Although a fuller understanding of procedural 
requirements must await further study, there is  
some reason to believe that their development 
may have varied somewhat from the regula- 
tions studied here. Certain significant proce- 
dural requirements grew more incrementally 
and evidenced a stronger executive branch 
role in  their initial formulation. Some, like the 
Uniform Relocation Act, were intended to 
standardize and simplify multiple conflicting 
provisions contained in  individual grant 
p r~grams.~ '  

Nevertheless, the six requirements examined 
above have all been salient and influential ad- 
ditions to the growth of federal intergovern- 
mental regulation. Title VI clearly established a 
policy instrument of landmark proportions that 
was widely imitated. Similarly, NEPA helped 
spur a variety of subsequent environmental 
regulations. Thus the regulations here provide 
an illuminating but preliminary understanding 
of the pol i t ical  dynamics of prol i ferat ing 
crosscutting regulations. 

Significantly, the policy formulation process 
for all of the post Title VI regulations studied 
had important common features. Similarities 
were especially pronounced in the civil rights 
requirements, which were expressly patterned 
after Title VI, but all of the crosscuts adopted a 
moralistic approach to problem solving and de- 
rived political support from their appeal to 
symbolic  principle^.^^ That i s ,  members of 
Congress and the public at large endorsed the 
goals of these programs without necessarily 
understanding the policy and operational im- 
plications of the regulatory mechanism being 
adopted. 

Following the pattern established in Title VI, 
crosscutting requirements sought to halt po- 

tential discrimination in federal programs, pro- 
tect personal privacy or save the environment 
immediately and comprehensively, rather than 
address these problems individually as they 
arose under the host of widely varying grant 
programs to which the crosscuts automatically 
applied. The legislative histories show that 
Congress, by focusing on widely accepted ab- 
stract goals, consistently failed to define its 
specific pol icy objectives or attend to the 
administrative implications of these regula- 
tions. In particular, it devoted little considera- 
tion to determining the appropriate role of 
crosscutting devices in the grant-in-aid system, 
to exploring their ramifications for existing 
policy goals, or to studying the consequences 
of excessive use of the device.53 

Another pattern common to the regulations 
studied was the role of political entrepreneurs 
in  formulat ing and mobi l iz ing support for 
crosscutting initiatives. In general, neither ex- 
ecutive branch officials nor outside interest 
groups appeared to be the principal source be- 
hind post Title VI initiatives. Instead, they were 
developed by Congressional activists in search 
of attractive policy ideas. 

Despite such political commonalities, certain 
variations apparent in the origins of these pro- 
grams should not be overlooked. Most signifi- 
cant, of course, were differences between the 
adoption of Title VI of the Civil Rights Act  o f  
1964 and the enactment of subsequent cross- 
cutting regulations. The process apparent in 
the case of Title VI more closely resembled the 
traditional pattern of interest group pressure 
and executive leadership than did the subse- 
quent Congressionally inspired programs. In 
addition, Title VI generated much more con- 
troversy during its enactment, partly because it 
represented the first major use of the crosscut 
technique in recent times and partly because 
of the policy field involved. Although the pro- 
vision was of ten overshadowed by other 
portions of the landmark civil rights law, there 
was much initial hesitation in endorsing so 
sweeping a regulatory device. Both the 
Kennedy and Eisenhower Administrations were 
reluctant supporters of the concept. 

On the other hand, compared to later regu- 
lations, Title VI enjoyed a particularly strong 
political and legal footing. It was intended to 
address one of the most pernicious and vexing 



social problems i n  American history, which 
might not  have been addressed for  years i n  
many states wi thout  strong federal interven- 
t i o n .  I n  add i t i on ,  federa l  regu la t i on  o f  t h e  
states i n  the area o f  civil rights was explicit ly 
sanctioned by  the Constitution. 

Apart f rom differences w i th  Title VI, the en- 
actment processes for  the later crosscuts also 
varied somewhat f rom one another. The tech- 
n ique spread t o  other civil rights areas and 
proliferated rapidly i n  the environmental field, 
bu t  i t  expanded very l i t t le i n  several other pol i-  
cy fields.54 Although all o f  the later regulations 
studied passed wi th  relatively l i t t le initial scru- 
tiny, some advanced through the normal con- 
gressional  c o m m i t t e e  process w h i l e  o the rs  
were adopted in  a truncated manner as f loor 
amendments. Some, l ike Section 504 and Title 
IX, were largely overlooked provisions o f  large 
omnibus bills; others were subjected t o  some- 
what more individualized attention. Such dif-  
ferences, however, were less significant overall 
than the commonalit ies among the programs 
studied. Above all, it is significant that fol low- 
i n g  resistance t o  t h e  f i rs t  ma jo r  use o f  t h e  
c rosscu t t i ng  i ns t rumen t ,  o p p o s i t i o n  t o  t h e  
mechanism faded and i t  rapidly became a pop- 
ular and widely used means o f  intergovern- 
mental regulation. 

Crossover Sanctions 

The crosscutting requirements discussed 
above are a l l  c o n d i t i o n s  o f  a id  tha t  app ly  
across-the-board t o  all o r  most federal grant 
programs. A crossover sanction, on  the other 
hand, is a provision attached t o  one grant pro- 
gram which states that i f  certain requirements 
o f  the program are not  complied with, then 
federa l  f unds  can b e  w i t h h e l d  f r o m  o t h e r  
wholly separate federal grant programs-even 
though the requirements o f  those programs 
have n o t  b e e n  v io la ted.  Thus t h e  pena l ty  
"crosses over" f rom one program t o  another. 

Other differences also exist between the two  
mechanisms. A few very early crosscutting re- 
quirements ( including the Davis-Bacon and 
Hatch Acts) date back as far as the 1930s, al- 
though the period o f  great expansion i n  the 
use o f  the device fol lowed passage o f  the 1964 
Civi l  Rights Act. I n  contrast, crossover sanc- 
tions are a totally modern invention, first es- 

tablished w i th  the Highway Beautification Act 
o f  1965. The device subsequently spread t o  at 
least four  additional federal programs: the Na- 
t ional Health Planning a n d  Resources Develop- 
m e n t  A c t  o f  1974, t h e  Federal  A i d  H i g h w a y  
Amendments  o f  1974, t h e  Educat ion  fo r  A l l  
Handicapped Children Act o f  1975, and the 
Clean Air Act Amendments o f  1977. Moreover, 
similar mechanisms have begun t o  appear i n  
Medicaid and publ ic assistance programs and 
i n  a variety o f  transportation programs. 

Crossover penalties have not  yet spread t o  
t h e  ex ten t  t ha t  c rosscu t t i ng  requ i remen ts  
have. Where they have done so, however, the 
process o f  accumu la t i on  has appeared t o  
roughly parallel that found i n  across-the-board 
requirements. The per iod o f  rapid expansion 
for bo th  devices occurred f rom the mid-1960s 
through the 1970s. I n  addition, the expansion 
o f  bo th  techniques began gradually. Once ini- 
tial enactments broke polit ical barriers t o  the 
use o f  each device,  subsequen t  adop t ions  
faced considerably less resistance. 

HIGHWAY BEAUTIFICATION 

The crossover sanction technique was first 
used i n  t h e  H ighway  Beau t i f i ca t i on  A c t  o f  
196SrS5 enacted only one year after passage o f  
the Civi l  Rights Act o f  1964. The Beautification 
A c t  au tho r i zed  t h e  Secretary o f  C o m m e r c e  
(currently the Secretary o f  Transportation) t o  
wi thhold 10% o f  all federal highway funds f rom 
any state that refused t o  "effectively control" 
bil lboards along the interstate and primary 
highway systems. In  1966, such wi thhold ing 
represented a potential penalty which ranged 
f rom approximately $1.36 mi l l ion i n  Rhode Is- 
land t o  about $36 mi l l ion i n  California. By 1980, 
these f igures  had g r o w n  t o  $2.37 m i l l i o n  i n  
Rhode Island and $55 mi l l ion i n  New Y ~ r k . ~ ~  

B i l l boa rd  c o n t r o l  was ha rd l y  a n e w  issue 
when Congress passed the Beautification Act 
i n  1965. In  fact, the debate between the bi l l -  
board and anti-bil lboard lobbies had raged 
since the mid-1950s i n  Congress and for  dec- 
ades i n  many state capitols. O n  one side stood 
the outdoor advertising industry and roadside 
business groups represented by  such groups 
as t h e  O u t d o o r  Adver t i s i ng  Assoc ia t ion  o f  
America, Inc., and the Roadside Business Asso- 
ciation. O n  the other side were conservation 



organizations, garden clubs, and various wom- 
en's and civic g r o ~ p s . ~ '  The first extension of 
the contest to the national level came in 1955 
when Sen. Richard Neuberger (D-OR) pro- 
posed amending the Federal-Aid Highway Act 
to permit joint federal-state procurement of 
advertising easements along the interstate 
highway system as part of the land acquisition 
process. The amendment did not compel the 
states to agree to the acquisition of easements, 
and it directed the federal government to pay 
90 percent of the cost of such easements. Yet, 
according to James Sundquist: 

. . . even this limited amendment ran 
into a withering attack on the Senate 
floor as an invasion of states' rights. 
"I do not wish to have the federal 
government intervene and say what 
the states must do in reference to 
lands adjacent t o  the publ ic high- 
ways running through the states," 
declared the patriarchal Walter F. 
George, Georgia Democrat, in lead- 
ing the assault. The opposit ion to  
billboard regulation appeared strong 
enough to endanger passage of the 
highway b i l l  itself. After a huddle 
with the bill's managers, Neuberger 
yielded, and the amendment was de- 
leted by unanimous consent.58 

The battle was by no means over, however. 
Following the 1955 incident the contending 
groups readied themselves for another fight in 
1957. Sen. Neuberger again submitted his pro- 
posal for federal sharing of the costs of adver- 
tising easements. Soon afterward, Commerce 
Secretary Sinclair Weeks unveiled an alterna- 
tive bill replacing the federal cost-sharing plan 
with a penalty for states refusing to comply 
with federal billboard statutes. Five percent of 
the federal share of interstate highway projects 
would be withdrawn for noncompliance, so 
that the states would be required to pay 15% 
rather than 10% of highway costs. Weeks 
claimed that his proposal was "in accord with 
the program of the President," but at a news 
conference a month later, President Eisen- 
hower expressed doubt that the government 
had the right to impose such a penalty.59 

Organizations on both sides confronted 
each other in the hearings and organized an in- 

tensive letter-writing campaign. The principal 
argument of the advertising industry was that 
since the states already had the authority to 
regulate advertising, they could take action on 
their  own when i t  was desirable and war- 
ranted. Federal legislation in this area, they al- 
leged, would not only be preemptive, it rested 
on the mistaken assumption that the states 
were unaware of the problem. Advocates of 
the legislation, on the other hand, argued that 
many states had failed to do anything about 
the problem and that the federal government 
had the power and obligation to protect the 
highway system it initiated and was heavily fi- 
nancing. According to several surveys, public 
opinion lay on the side of the a d v ~ c a t e s . ~ ~  

The Senate Subcommittee on Public Roads, 
arguing that Congress could not renege on its 
commitment to finance 90% of the cost of in- 
terstate highways, quickly rejected the penalty 
approach. Instead the members agreed, al- 
though only by one vote, to strengthen the fi- 
nancial incentive by increasing federal highway 
funds to any state that enacted sign controls. 
After an intense debate on the Senate floor, 
the members agreed by a vote of 47-to-41 to 
give any state meeting federal billboard stand- 
ards a bonus of 0.5% of the federal-aid high- 
way funds otherwise allocated to the state. The 
House and the President accepted the Senate 
version and incentive grants were established 
to promote sign controls. 

In 1965, President and Lady Bird Johnson 
took up the struggle for billboard control as a 
part of their personal campaign on behalf of 
beautification. By that time, most observers 
were in agreement that the bonus system had 
failed. Only half o f  the states had passed the 
legislation necessary to make them eligible for 
the bonuses and less than 1% of the highway 
system had been brought under billboard con- 
t r01 .~~  In February, Johnson declared that en- 
hancement of natural beauty was a national 
goal and requested that Congress rewrite the 
highway beautification legislation. In May, he 
convened a White House Conference on Natu- 
ral Beauty during which the Administration bill 
was developed. It proposed to withhold all 
highway funds to states not in compliance with 
federal standards by 1968. Clearly, the political 
climate had changed. 

In fact, according to Sundquist, the Outdoor 



Advertising Association had shifted its position 
by 1965 and had dropped its earlier ideological 
and Constitutional opposition to federal legis- 
lation. Accepting the inevitability of national 
regulation, it demanded only that advertising 
be allowed in areas zoned for business use.63 
Still, the compromise position of only one or- 
ganization did not signal an end to the battle. 
When the bill reached Congress, the myriad 
small businesses whose survival depended on 
the highway trade vigorously opposed the bill. 
The Senate Public Works Committee re- 
sponded to their pleas by inserting a provision 
requiring compensation to both sign owners 
and the owner of the land on which the sign 
stood, and the penalty for noncompliance was 
reduced from 100% fund withholding to 10%. 
Despite these changes, the President contin- 
ued to support the bill vigorously and it passed 
the Senate w i th  strong bipartisan support 
(63-14).64 Although it also passed by a wide 
margin in the House (245-138), a majority of Re- 
publicans in that body voted against it (29-89).65 

In short, Congressional attitudes toward the 
crossover sanction technique-especially 
though not exclusively among the Demo- 
crats-shifted dramatically between 1958, 
when the penalty approach was rejected out of 
hand, and 1965, when the question had be- 
come not whether to withhold but how much. 
Several factors contributed to this shift. First, it 
i s  clear that President and Lady Bird Johnson's 
active support of the 1965 bill was crucial to its 
final passage. Indeed, according to one analy- 
sis, "the fact that [the bill] was enacted at all in  
1965 was due almost entirely to intensive presi- 
dential pressure, particularly in the House."66 
One member of the House Public Works Com- 
mittee said at the time that he had "never be- 
fore seen such pressures and arm twist ing 
from the executive branch . . . as I have seen 
w i th  respect t o  the highway beautif ication 
bill."67 Other members expressed similar senti- 
ments on the floor. When compared to Presi- 
dent Eisenhower's expression of ambivalence 
regarding the first suggestion of a limited pen- 
alty, President Johnson's support for total with- 
holding became even more significant. 

Second, the position of those advocating 
highway beautification penalties was strength- 
ened by the ineffectiveness of the existing in- 
centive approach. Whether the bonus offered 

was too small or the advertising industry's op- 
position too strong in state capitols, by 1965 it 
had become clear that the 1958 measure was 
ineffective. Congressional options for dealing 
with the problem had narrowed. In 1965, de- 
bate focused not on whether highway beautifi- 
cation was a legitimate national purpose but 
over how to make an existing program more 
effective. 

A third factor that may have influenced this 
shift was the new legitimacy afforded fund 
withholding by the enactment of Title VI the 
year before. Certainly the battle over Title VI 
had taken a heavy toll on the states' rights prin- 
ciple. By 1965, it was clear that states' rights 
was associated in many peoples' minds with a 
resistance to desegregation. Although a mod- 
est incentive approach to billboard control was 
cast aside in 1955 on the grounds that it vio- 
lated the states' right to control their lands, 
there was only moderate resistance a decade 
later to initiating a new coercive withholding 
mechanism. 

Finally, passage of the 1965 legislation was 
considered only a partial victory for its propo- 
nents. The bill's provisions had been seriously 
weakened during Congressional debate, with 
the penalty for noncompliance being reduced 
from 100% of a state's highway allocation to 
10%. Nevertheless, the law represented a dra- 
matic shift in federal highway beautification 
policy. And, whether consciously or not, Con- 
gressional adoption of the crossover sanction 
set a precedent for future use. 

A NATIONAL SPEED LIMIT 

I n  1974 Congress passed the Federal-Aid 
Highway Amendments, which prohibited the 
Secretary of Transportation from approving 
federal aid construction projects in any state 
that failed to establish a maximum speed limit 
of  55 miles per hour and to certify that the 
speed limit was enforced. As in the case of the 
highway beautification legislation, this law was 
preceded by repeated efforts to get the states 
to lower their speed limits voluntarily since 
this was considered a state function. For in- 
stance, in May 1973, the Secretary of Transpor- 
tation urged governors to conserve gasoline 
and reduce highway accidents by reducing 
driving speeds. In early June of that year, the 



Senate adopted a resolution requesting states 
t o  lower speed limits and a few weeks later 
President Nixon made a similar plea.68 By the 
e n d  o f  1973, a m a j o r i t y  o f  states had taken 
some action t o  comply voluntarily w i th  these 
e n t r e a t i e ~ . ~ ~  

Nevertheless, these efforts at persuasion 
were soon discarded i n  favor o f  more direct 
pressure. This shift was precipitated by the en- 
ergy crisis resulting f rom the 1973 Arab embar- 
go on  o i l  exports t o  the United States. I n  the 
f lurry o f  executive and congressional actions 
responding t o  the crisis, a national maximum 
speed l imit law was enacted o n  a temporary ba- 
sis i n  January 1974, enforced by  a crossover 
sanction provision requir ing a cutoff  o f  all fed- 
eral highway funds t o  states refusing t o  com- 
ply.70 By March, all 50 states had reduced their 
speed limits, and average speeds on  the na- 
tion's highways had fallen.7' Later i n  1974, Con- 
gress made permanent what had been intend- 
ed as a temporary measure.72 

Despite growing opposit ion over time, the 
national speed l imit has remained i n  effect, al- 
t h o u g h  i ts  c rossover  pena l t y  p rov i s ion  was 
modif ied i n  1978. After 1975, compliance w i th  
the speed l imit declined appreciably, bu t  fed- 
eral administrators were reluctant t o  exercise 
the penalty because o f  its severity.73 I n  order 
t o  "achieve greater compliance" and establish 
a " m o r e  suppor t i ve  a n d  pe r fo rmance  o r i -  
ented" penalty, Congress altered the existing 
statute's provision for  a total cut-off o f  federal 
highway funds t o  noncomplying states.74 In  its 
place was established a graduated system of  
e n f o r c e m e n t  w i t h  a s l i d ing  scale c rossover  
sanction provision. States may n o w  lose 5% t o  
10% o f  their highway funds if they fail t o  assure 
that a growing proport ion o f  drivers obey the 
55 mile per hour l imit. This provision is cur- 
rently being phased-in over five years, w i th  t he 
r e q u i r e m e n t  tha t  a gra ter  percentage o f  a 
state's drivers obey the speed l imit each year if 
the penalty is t o  be avoided.75 

HEALTH PLANNING 

The crossover sanction was also employed in  
the National Health Planning and  Resources 
Development Act o f  1974, which, according t o  
one analyst, "intrudes upon state and local op- 
erations t o  a greater degree than almost any 

other grant program."76 The law, which was 
enacted i n  an attempt t o  contro l  soaring health 
care costs, directs states t o  establish certif i- 
cate-of-need programs t o  evaluate all proposed 
construction and capital development projects 
undertaken by  health care facilities. To estab- 
lish such a program i n  most states, the state 
legislature had t o  enact certificate-of-need leg- 
islation meeting min imum federal standards. 
The complex measure also mandates an exten- 
sive planning and regulatory network t o  con- 
t ro l  health care costs and improve access t o  
services, prescribing i n  great detail the admin- 
istrative structure t o  be organized at the state 
level. Any state that fails t o  comply w i th  the 
mult iple provisions o f  the statute jeopardizes 
its entit lement not  just t o  planning funds, bu t  
also t o  all other allotments under the Public 
H e a l t h  Service Act ,  t h e  C o m m u n i t y  M e n t a l  
Health Centers Act, and the Comprehensive 
A l c o h o l  Abuse a n d  A l c o h o l i s m  Prevent ion,  
Treatment a n d  Rehabilitation Act o f  1970. 

National health planning legislation was bit-  
terly opposed by  bo th  medical interests and 
state and local elected officials. Ironically, the 
states had pioneered the concept o f  hospital 
cost control, and a majority o f  them already 
had ce r t i f i ca te -o f -need  leg is la t ion  o n  t h e  
books  w h e n  Congress  enacted t h e  H e a l t h  
Planning Act. 77 Nevertheless, national legisla- 
t ion passed bo th  houses o f  Congress by  very 
large margins-including majorities o f  bo th  
parties.78 A number o f  factors contr ibuted t o  
t h i s  o u t c o m e .  First, t h e  measure  was con -  
ceived dur ing  a per iod i n  which inflation was 
considered one o f  the nation's most pressing 
problems. The Nixon administration was ac- 
tively attempting t o  contro l  health-care costs, 
which had been rising at a faster rate than most 
other costs, by  inst i tut ing cost controls o n  the 
medical industry as part o f  the Administration's 
economic stabilization program. Other  factors 
leading t o  the advocacy o f  health care regula- 
t ion by  the Administration and Congressional 
leaders included: a dramatic growth i n  the fed- 
eral share o f  health-care expenditures; a belief 
that wi thout  effective controls i n  place, the po- 
tential passage o f  national health insurance 
would  trigger another b ig  increase in  demand 
similar t o  that which fo l lowed the passage o f  
Medicare; growing recognition that medical 
services were not  wel l  distr ibuted and were in-  



creasingly duplicative; a perception that ex- 
isting health planning programs were ineffect- 
ive or obsolete; and a skepticism regarding the 
commitment of state officials to controlling 
costs. The bill attracted the support of liberal 
Democrats, who were predisposed toward 
tough regulation of the health care industry, as 
well as many Republicans, who believed that 
some cost contro l  device was needed but  
wanted to avoid direct federal controls. 

In the debate over the bill's many complicat- 
ed provisions, the crossover sanction received 
very little attention. State and local officials 
and their Washington representatives were 
preoccupied with other matters when the bill 
was being developed and gave it little chance 
of  p a ~ s a g e . ' ~  As the measure made its way 
through Congress, however, they took a more 
active interest in its provisions. Still, the cross- 
over sanction, which all doubted would ever 
be imposed, was of less concern than the 
dictating of administrative structures and the 
certificate-of-need requirements. On none of 
these matters, however, did the views of  state 
and local officials significantly influence legis- 
lative design. 

Like the 55 mile per hour speed limit, the re- 
quirements of the Health Planning Act were so 
d i f f icu l t  t o  implement and the sanction for 
nonattainment was so severe that legislative 
modifications were enacted before the penalty 
could be imposed. In 1979, Congress extended 
the deadlines for state compliance with the 
health planning law and established a more 
gradual phase-in of sanctions in the event of 
nonc~mp l iance .~~  The planning requirements 
were relaxed even further and the penalty was 
again delayed in 1981, although the crossover 
sanction principle remains in the legi~lat ion.~'  

Over time, additional crossover sanction 
provisions have been inserted in other federal 
programs, including the Education for A l l  
Handicapped Children Act and the Clean Air 
Act Amendments of 1977. In the latter instance, 
Congress added a provision requiring federal 
withholding of highway and sewage treatment 
grants if certain aspects of the Clean Air Act 
were not complied with. Specifically, the new 
penalty was intended to strengthen direct or- 
der provisions of the 1972 law mandating de- 
velopment and enforcement of State Imple- 
mentation Plans that were being challenged 

successfully in the courts. Because other ele- 
ments of the 1977 Amendments were even 
more controversial than the new penalty, how- 
ever, adoption of the provision did not attract 
much congressional attention at the time of 
adoption.82 

In summary, the process of expanding use of 
crossover sanction provisions roughly resem- 
bled the pattern discovered earlier in the case 
of crosscutting requirements. Both regulatory 
mechanisms encountered the greatest political 
difficulties during enactment of the initial pro- 
gram using the technique, in  part because 
each represented a striking expansion of the 
conditional spending power. Surprisingly little 
opposition developed to the subsequent use 
of these techniques for additional purposes. 
This was true even in comprehensive regula- 
tory programs like health planning, clean air, 
and Education for the Handicapped-other 
provisions of which did arouse considerable 
opposition. In short, a remarkable transforma- 
t ion occurred in  the regulatory polit ics of 
crossover sanctions, evidenced by a rapid 
dwindling of political opposition to use of the 
technique after passage of the Highway Beauti- 
fication Act. Even in programs like the 55 mile 
per hour speed limit and health planning, in 
which substantial obstacles to implementation 
of the sanctions arose, the penalty provisions 
were only modified and delayed, not aban- 
d ~ n e d . ~ ~  

Partial Preemption 

As explained in Chapter I, the partial pre- 
emption mechanism has two distinguishing 
features: first, the authority to set regulatory 
policy in a particular domain i s  declared to be a 
federal rather than a state or local responsibili- 
ty; second, subnational governments are en- 
couraged or required to adopt, administer and 
enforce national policy standards in that area. 
Thus, partial preemption centralizes policy for- 
mulation, but it shares policy implementation 
with the states. This mechanism has been used 
extensively in the areas of environmental pro- 
tection, meat and poultry inspection, occupa- 
tional safety and health, and, most recently, 
energy regulation. Prior to the adoption of the 
partial preemption mechanism, regulatory au- 
thority in each of thse areas was considered a 



state and local responsibility. Today, ultimate 
authority to regulate in these fields has been 
legally preempted by the federal government, 
with subnational governments retaining a large 
role administering programs wi th in their  
jurisdictions. 

FROM COOPERATION TO COOPTATION 

Like the other regulatory devices already ex- 
amined, the period of greatest growth for par- 
tial preemption programs occurred during the 
late 1960s and the 1970s. I n  general, this 
growth appeared to be propelled by two fre- 
quently conflicting considerations. First, these 
regulations were often products of a thrust for 
strengthened standards which, in most cases, 
meant a drive for national standards. Prior to 
enactment of these laws, it was generally be- 
lieved that serious problems of public health, 
safety, or environmental protection were being 
inadequately addressed by many states. For ex- 
ample, the Wholesome Meat Act o f  1967 was 
described by one source as "the most emo- 
tional consumer issue of 1967."84 Although 
most meat was inspected according to existing 
federal statutes governing products sold in in- 
terstate commerce, 21 states were found to 
lack mandatory statutes governing inspection 
and processing of meat sold within state. A 
similar situation spurred enactment of the 
Wholesome Poultry Products Act o f  1968, 85 

while proponents of OSHA contended that the 
growth rate of occupational injuries necessi- 
tated federal l e g i s l a t i ~ n . ~ ~  

In  some cases, l ike the Wholesome Meat 
Act, state officials testified against strengthen- 
ing the national role. In other cases, however, 
state and local officials were divided over the 
issue of federal involvement or even endorsed 
the imposition of federal standards. For in- 
stance, much of the environmental legislation 
of the late 1950s and early 1960s-including 
the Water Quality Act of  1965-was supported 
by the urban lobby, notably the U.S. Confer- 
ence of Mayors and the National League of Cit- 
ies. According to  one account of this 
legislation : 

Urban mayors and administrators 
. . . had several good reasons for sup- 
porting the federal environmental 
role as strongly as they did. First, . . . 

they recognized the regional nature 
of pollution and the corresponding 
fut i l i ty  o f  a single city's efforts t o  
abate it. Second, . . . uniform federal 
regulations were perceived as the 
only way to protect the integrity of a 
city's air and water resources, while, 
at the same time, holding on to a vi- 
tal industry. Finally, economic incen- 
tives in  the form o f  construction 
grants continued not only to grow 
across-the-board, but, increasingly, 
to  favor the larger urban areas.87 

Even on the highly intrusive Water Pollution 
Control Act o f  1972, the states were unable to 
present a united front in opposition to a much 
stronger federal role in setting and enforcing 
water pollution standards. Although a majority 
of states opposed such provisions, several 
broke ranks and questioned the adequacy of 
existing programs in other states.88 

In fact, the partial preemption mechanism 
appeared to be responsive, on the surface at 
least, to legitimate state concerns. Although 
the device established national preeminence 
and national standards, the federal govern- 
ment d id  not  totally preempt regulation in  
these fields. The states were granted an impor- 
tant role in  administering and enforcing such 
acts, subject to federal supervision and ap- 
proval, and federal statutes were sometimes 
patterned after model state programs. Not only 
did this division tend to mollify conservatives 
and state off icials who were wary of an in- 
creased federal role, it promised to enhance 
program performance by utilizing existing state 
resources and expertise. A majority of states 
had meat inspection programs in place prior to 
enactment of the Wholesome Meat Act in 1967. 
Many states had extensive backgrounds in  oc- 
cupational safety and workmen's compensa- 
tion legislation prior to the passage of OSHA in 
1970 and all states had at least some legislation 
on the books in this area. Similarly, all states 
had some degree of involvement in natural re- 
source conservation and pol lu t ion contro l  
prior to the massive federal environmental reg- 
ulation of the 1970s. The partial preemption 
device, then, appeared to make use of this ex- 
perience and to avoid excessive centralization 
while simultaneously strengthening national 
standards. In fact, one federally administered 



environmental program, the Federal Insecti- 
cide, Fungicide, and Rodenticide Act o f  1947, 
was converted i n  the 1970s in to a partial 
preemption program with state administrative 
and enforcement responsibilities because the 
original centrally administered structure had 
proven unworkable and i n e f f e c t i ~ e . ~ ~  

Thus, the structure of partial preemption 
programs appeared to utilize the strengths of 
all levels of government. Politically, this divi- 
sion of responsibilities often proved helpful in 
attracting both conservative and liberal sup- 
port for such programs. For example, President 
Nixon proposed legislation similar to, though 
less stringent than, OSHA, the Clean Air Act, 
and the Federal Environmental Pesticide Con- 
trol Act of  1972, and all of these enactments 
passed with strong bipartisan support in Con- 
gress. Similarly, the adoption of the partial 
preemption technique in the Water Quality Act 
of 1965 reflected a compromise between those 
who favored a national enforcement program 
and those favoring state standard setting. This 
apparent balancing act led Arthur MacMahon 
to hail the technique as an instrument of coop- 
erative federalism: 

The essence of federalism in the 
face of emergent problems will not 
only survive but also will flourish in 
the opportunity for energetic states, 
on the one hand, to push ahead with 
still more rigorous standards where 
they are appropriate and, on the 
other hand, to  share in the controls 
under delegations of authority from 
the national g o ~ e r n m e n t . ~ ~  

Chapter 4 examines subsequent problems in 
implementing many of these programs that 
tended to dim such enthusiastic expectations. 
Some have argued that the initial vision of co- 
operative federalism has become translated in 
practice into mere "lip service federalism."y1 
Others detect a transformation in recent partial 
preemptions from voluntary state participation 
to "legal-conscription" of state administrative 
structures by the federal government. Dubnick 
and Gitleson note that certain programs "liter- 
ally force subnational units to act on behalf of 
national policies," allowing Washington to as- 
sume "the role of a hierarchical superordinate 
that can use coercive sanctions to compel co- 

operation from state and local units."y2 Cer- 
tainly, the intergovernmental balance many ad- 
vocates of these programs originally hoped for 
has proven difficult to achieve in  practice. 

The inherent tensions between stronger na- 
tional standards and assuring a continued state 
role structured the broad political context in 
which partial preemption programs developed, 
but this context does not reveal much about 
the actual dynamics of enacting such legisla- 
tion. In fact, variations were readily apparent 
in the enactment of certain programs. OSHA, 
for example, represented a fundamental break- 
through in the federal role in  the occupational 
safety field, whereas the meat and poultry in- 
spection laws of 1967 and 1968 were extensions 
of a long history of prior federal involvement. 

The differing origins of federal regulatory in- 
volvement can be illustrated best in the envi- 
ronmental protection area, where the partial 
preemption mechanism has been most widely 
used. The first and most significant federal en- 
vironmental programs dealt with the control of 
air and water pollution. Federal involvement 
here was long standing and i t  developed 
incrementally, beginning with research and 
demonstration programs, to which grants-in- 
aid and finally regulatory provisions were slow- 
ly added. In the atmosphere of widespread en- 
vironmental concern during the early 1970s, 
the regulatory components of these laws be- 
came substantially more complex and coercive. 

Newer programs adopted in the 1970s, like 
the Safe Drinking Water Act o f  1974, the Re- 
source Conservation and Recovery Act of 1976 
and the Surface Mining Control and Reclama- 
tion Act o f  1977, followed a more rapid pattern 
of development than did air and water regula- 
tions. They were framed from the start on the 
partial preemption model and greatly acceler- 
ated or even skipped many earlier phases of in- 
cremental policy development. A more de- 
tailed examination of the development of these 
programs tells much about the manner i n  
which the partial preemption mechanism de- 
veloped and spread. 

THE CLEAN AIR A N D  CLEAN WATER ACTS 

The history of the federal government's en- 
try into the fields of air and water pollution 
control illustrates how the partial preemption 



mechanism in environmental protection devel- 
oped and why it has proven to be politically 
popular.93 Until the middle of this century, the 
legal authority to control both air and water 
pollution belonged almost exclusively to state 
and local governments. The struggle to secure 
the first national legislation was a protracted 
one, as Davies and Davies observe: 

Twenty years elapsed between the 
first major push for federal water 
pollution control legislation and the 
passage of the Water Pollution Con- 
t ro l  Act o f  1956. The 1948 Donora 
Disaster brought the air pol lu t ion 
problem to national attention, but it 
took 15 more years until passage of 
the first permanent control law.94 

Early federal legislation for both air and 
water pollution was aimed primarily at provid- 
ing research and technical assistance to the 
states. Even these modest efforts were op- 
posed by both industry and the states on the 
grounds that pollution control was not in the 
federal domain. As a result, the early legisla- 
tion carefully delimited federal powers. For in- 
stance the Water Pollution Control Act o f  1948 
stated that: 

. . . i t  i s  hereby declared to be the 
policy of Congress to recognize, pre- 
serve, and protect the primary re- 
sponsibilities and rights of the states 
in controlling water pollution.95 

In fact, as late as 1960 President Eisenhower 
vetoed a Democrat-sponsored bill to expand 
federal aid to localities for sewage treatment 
with the declaration that: "Water pollution is  a 
uniquely local blight. Primary responsibility for 
solving the problem lies not with the federal 
government but rather must be assumed and 
exercised, as it has been, by state and local 
g~vernrnents . "~~ 

By that time, however, the initial hurdle of 
justifying a federal role had been overcome, 
and Eisenhower was unable to reverse the di- 
rection of policy expansion. In fact, once the 
federal government had made its way into the 
field of pollution control, the pace of legisla- 
tion accelerated. Seaching for new ways to tac- 
kle the problem of pollution, Congress began 
the process of carving out a larger and larger 

role for the federal government. What ap- 
peared to be small, incremental additions to 
pollution programs when viewed year-by-year 
represented a significant alteration in the fed- 
eral role by 1966. The AClR has summarized 
the changes in  water pollution legislation this 
way : 

From 1948 to 1966 federal spending 
for water pollution control increased 
from a small loan program funded at 
about $1 million per year to a grant- 
in-aid outlay of [$700 mi l l ion per 
year.] In the same period, Congress 
moved from a posture of denying 
federal authorities any enforcement 
powers to requiring the enactment 
of national water quality standards in 
the event that an individual state 
chose not to specify i t s  own clean 
water criteria. In order to rationalize 
i t s  emerging enforcement powers, 
the federal government moved from 
timid reliance upon its powers to tax 
and spend for the general welfare as 
a basis for its intrusion . . . to increas- 
ingly broader interpretation of the 
interstate commerce clause.. . . Fin- 
ally, the stated purpose of legislation 
underwent a significant metamor- 
phosis, from protecting the rights 
and responsibilities of the states to 
establishing a national p o l i ~ y . ~ '  

Thus, by the mid-1960s, the outlines of a par- 
t ial preemption structure had been estab- 
lished. The Water Pollution Control Act o f  1965 
authorized the federal government to impose 
its own standards on a state if it failed to file a 
declaration of intent to  establish pollution con- 
trol standards, if the state standards were not 
in place by a certain date, or i f the Secretary of 
HEW considered the standards inadequate. 
That provision represented a significant victory 
for Sen. Muskie (D-ME), who by that time had 
established himself as the prime architect of 
pollution control legislation. He advocated a 
moderate position between a Johnson Admin- 
istration proposal for a national enforcement 
program with national standards and House 
legislation that lef t  the responsibil i ty for 
standard-setting with the states.98 

A similar evolut ion in  the federal role 



occurred in air pollution legislation, although 
this field was generally a step behind the trend 
in water policy (see Figure 3-3). Federal in- 
volvement began tentatively and nonintrusive- 
ly, until the Air Quality Act o f  1967 established 
a regulatory mechanism similar to that of the 
1965 water act. Again, the provision repre- 
sented a compromise between President 
Johnson, who preferred national standards, 

and Senator Muskie, who wanted to retain the 
prerogative of the states to set standards when 
they were willing to do so. 

This pattern of incremental development was 
shattered by the bold assertion of national 
leadership in the Clean Air Act Amendments o f  
1970 and the Water Pollution Control  Act 
Amendments o f  1972. Rather than adding a 
small expansion of federal enforcement pow- 

Year 

1948 

1956 

1961 

1965 

I966 

1972 

1955 

1963 

1965 

1 967 

1970 

Figure 3-3 
Policy Evolution in 

Federal Air and Water Pollution Control Legislation 

Legislation Federal Role 

WATER POLLUTION LEGISLATION 

Water Pollution Control Act 
(PL 80-845) 

Water Pollution Control Act Amendments 
(PL 84-660) 

Federal Water Pollution Control Act 
Amendments (PL 87-88) 

Water Quality Act (PL 89-234) 

Clean Water Restoration Act (PL 89-753) 

Water Pollution Control Acf Amendments 
(PL 92-500) 

Research, technical assistance loans 

Grants for treatment plant construction; En- 
forcement conferences and court action au- 
thorized against individual dischargers 

Federal jurisdiction extended to navigable 
waters; authorization for grants increased 

Federal-state standard setting; authoriza- 
tion for grants increased 

Increased grant authorizations 

Federal effluent standards; federal-state 
permit system; state waste management 
plans required; increased authorizations for 
waste treatment facility grants 

AIR POLLUTION LEGISLATION 

Air Pollution Control Act (PL 84- 159) Research, training, demonstrations 

Clean Air Act (PL 88-206) Enforcement conferences and federal suits 
authorized in cases of interstate and local 
control agencies 

Motor Vehicle Air Pollution Control Act Federal regulation of emissions from new 
(PL 89-272) motor vehicles 

Air Quality Act (PL 90-148) Federal-state standard setting for air quality 
control regions 

Clean Air Act Amendments (PL 91-604) National emission standards; state imple- 
mentation plans for administration and en- 
forcement of national standards required 

Source: ACIR, Protectmg the Environment, pp. 31-32. 



ers to an increase in pollution control authori- tempt to significantly change the 
zations, these programs established ambitious Senate language would brand the 
new environmental standards within a complex politician responsible as a puppet of 
new administrative framework. For instance, industry.lo2 
according to the Clean Air Act, each state must 
submit an implementation plan for adopting, 
maintaining, and enforcing national air quality 
standards. If it refuses, the Environmental Pro- 
tection Agency (EPA) will prepare the plan for 
the state. It i s  the responsibility of each state to 
enforce its plan and, if it does not, EPA will. In 
states that comply with the law, the federal 
government w i l l  pay between one-half and 
two-thirds of the cost of administering the pro- 
gram. The Water Pollution Control Act includ- 
ed similar provisions, indicating that a new 
class of "commandeering" or "conscriptive" 
partial preemptions was developing.99 . - 
' passage of .these tough new acts was made 
possible in part because the "environment had 
blossomed as a big issue-the big issue-and 
everyone wanted a piece of the action."loO Ac- 
cording to one account, the groundswell of 
public interest in environmental protection 
that arose in the late 1960s had "undeniable as- 
pects of a moral crusade with powerful emo- 
tion, even religious under-c~rrents."'~' Even 
President Nixon, who was reluctant philosoph- 
ically to regulate the private sector, proposed 
setting national air quality standards. Sen. 
Muskie was heavily criticized in Ralph Nader's 
Vanishing Air for the 1967 legislation that many 
considered completely unworkable. The Nader 
report charged that Muskie's opposition in 
1967 to Johnson's plan for national standards 
had severely thwarted the effort  to  control  
pollution. 

This public and interest group support was 
translated into strong legislation. For example, 
Sen. Muskie reversed his protective stance to- 
ward state prerogatives and advocated legisla- 
tion even stronger than the Administration 
proposed. ~ l t h o ~ ~ h  lobbying was vigorous on 
both sides of the issue, media attention put in- 
dustry's position in jeopardy: 

Heavy press coverage of the 
Muskie proposals, coupled with in- 
tense public interest, almost ensured 
that very little modification would re- 
sult from the Conference Committee 
meetings. It seemed clear that any at- 

In fact, the establishment of national standards 
was not strongly opposed even by industry 
lobbyists, for by that time many business exec- 
utives had decided that a single national stand- 
ard for each pollutant was probably preferable 
to 50 different state standards. 

A somewhat similar scenario spurred enact- 
ment of the water pollution bill in 1972, al- 
though President Nixon eventually vetoed this 
bill, primarily because of its escalating price 
tag. In addition, Sen. James L. Buckley (CON.- 
NY) expressed reservations regarding the role 
of the states under the legislation: 

. . . despite the pious references to 
the primacy of the state role in water 
quality efforts, it may well threaten 
in too many instances to reduce the 
role of the states and local govern- 
ments to that of "errandboy," so that 
the bill may, in fact, encourage states 
to withdraw from the national ef- 
fort.. . . The federal government can- 
not possibly . . . administer this pro- 
gram without the active cooperation 
of the states. And I question whether 
competent state off icials w i l l  ap- 
proach their responsibilities w i th  
dedication and enthusiasm, if their 
every act is subject either to prior ap- 
proval or subsequent review by the 
Administration.lo3 

Nevertheless, the President's veto was easily 
overridden and the 1972 bill became law. Some 
observers have since argued that this was the 
first time that state actions had ever been sub- 
ject to such complete federal control.lo4 

PATTERNS I N  OTHER RECENT PROGRAMS 

It was not to be the last time such controls 
were imposed, however. The partial preemp- 
t ion mechanism became the instrument of 
choice for an unprecedented range of energy 
and environmental legislation enacted in the 
1970s. Some programs followed the pattern ev- 
ident in air and water pollution, building regu- 



lation upon an earlier foundation of federal 
grants research and related federal policies. 
Based on air and water pollution programs, 
one group of scholars concluded that federal 
policy tended to evolve through four stages in 
developing a regulatory presence: 

1) Federal entry into a policy area is  a 
last resort, generally concluding a 
long legislative history i n  which 
states have been provided several in- 
centives to exercise authority over a 
problem area; 

2) National legislators generally distrust 
the states' willingness and/or ability 
to exercise sufficient control over 
problems; 

3) Federal entry into a problem area be- 
gins a process of continued and in- 
creasing federal usurpation of previ- 
ously state prerogatives; and 

4) States often retain some responsibili- 
ty for implementation of public poli- 
cies, but are effectively shut out of 
policy formulation functions.lo5 

In contrast, other environmental programs 
enacted in  the 1970s adopted the partial 
preemption technique relatively early in their 
policy development cycle. Naturally, very few 
federal programs of significant size simply 
spring into existence without some prior feder- 
al activity. But several of the 1970's environ- 
mental enactments greatly abbreviated the 
process of developing from a small research or 
demonstration program into a major regulatory 
act. Although this process took 24 years in the 
case of water pol lu t ion legislation, only 11 
years elapsed between enactment of the re- 
search and demonstration programs of the Sol- 
id Waste Disposal Act o f  1965 and the regula- 
tory provisions of the Resource Conservation 
and Recovery Act of 1976. As one observer not- 
ed: "While the evolution of solid waste control 
i s  a mirror image of early air and water cont.rol, 
it reflects . . . a greatly accelerated pace."lo6 

Other recent environmantal programs made 
similar leaps from a modest national role to 
comprehensive regulation. Prior to the passage 
of the Safe Drinking Water Act o f  1974, federal 
involvement in this area was limited to over- 
seeing water purity on interstate carriers and . 

assisting in control of water-borne communi- 
cable diseases. State and local governments 
had been preeminent in establishing the na- 
tion's drinking water systems. Yet Congress 
turned immediately to the partial preemption 
approach in enacting the Safe Drinking Water 
Act, which established national drinking water 
standards, mandated local compliance proce- 
dures, and authorized a state enforcement 
role.lo7 No incremental process of federal dem- 
onstration or incentive grants was attempted 
prior to this to deal with drinking water prob- 
lems, nor was a more limited and targeted ap- 
proach attempted. Similarly, there was no fed- 
eral mining reclamation legislation prior to the 
enactment of the Surface Mining Control and 
Reclamation Act in 1977.1°8 

Thus environmental policymaking in  the 
mid-1970s increasingly departed from the 
earlier pattern of incrementalism in favor of a 
process of pol icy diffusion. Policymakers 
seized upon partial preemption at an early 
stage in many recent environmental programs, 
rather than utilize this approach at the culmi- 
nation of a long period of federal involvement. 

Direct Orders 

Statutory direct orders most closely resem- 
ble the common conceptualization of a federal 
mandate. Under this mechanism, federal regu- 
lation takes the form of direct legal orders that 
must be obeyed under threat of civil or crimi- 
nal penalties. Despite their apparent legal sim- 
plicity, the number of statutory direct order 
mandates is surprisingly limited. The primary 
examples include the Equal Employment Op- 
portunity Act o f  1972, which extended the pro- 
hibitions against discrimination in employment 
contained in  the Title VII of the Civil Rights Act 
of 7964 to state and local government employ- 
ment; the Fair Labor Standards Act Amend- 
ments o f  1974, which extended the prohibi- 
tions against age discrimination of the Age 
Discrimination i n  Employment Act of 1967 to 
state and local government employment; and 
the Public Utilities Regulatory Policy Act o f  
1978 (PURPA), which established federal re- 
quirements concerning the pricing of  electrici- 
ty and natural gas. An additional direct order 
requirement of the Fair Labor Standards Act 
Amendments o f  1974, extending federal mini- 



mum wage and overtime coverage to state and 
local governments, was subsequently over- 
turned by the Supreme Court in  Nat ional 
League o f  Cities v. Usery.log 

The factors responsible for the relative 
dearth of direct order mandates appear to be 
several. To begin with, federal policymakers 
tend to pattern new regulatory initiatives after 
available precedents rather than to formulate 
them anew. Not only were the crosscutting re- 
quirements and partial preemption techniques 
firmly established prior to enactment of the di- 
rect orders listed above, but the former mech- 
anisms appeared to resemble more closely the 
traditional methods of cooperative federalism. 
In addition, political and Constitutional con- 
straints appear to have hampered enactment of 
certain direct order regulations. Although ex- 
isting court interpretations place almost no re- 
straints on intergovernmental regulation l~nder 
the Congressional spending power, the Su- 
preme Court's overturning of a direct order 
mandate in the NLC decision placed a tangible 
cloud of uncertainty around this regulatory ap- 
proach that has been pierced by few subse- 
quent enactments.l1° In addition, the Congres- 
sional Budget Office observes that "Congress 
has rarely passed laws mandating state and lo- 
cal government activities . . . for political rea- 
sons."ll' Certainly Congress appeared hesitant 
in adopting most existing direct order man- 
dates. PURPA was enacted in a rather tentative 
form, mandating in Titles I and II that state 
public utility commissions simply consider the 
adoption of federal pricing standards.l12 Each 
of the remaining direct order provisions, ex- 
tending federal minimum wage laws and prohi- 
bitions against racial, gender and age discrimi- 
nation t o  state and local government 
employment, represented amendments to ex- 
isting federal laws that specifically exempted 
state and local governments from coverage. 
On the other hand, actual adoption of the di- 
rect order mechanism in most of these cases 
tended to arouse only modest overt political 
opposition. 

TITLE VII 

The 1972 extension of the prohibition against 
racial and sexual discrimination in employment 
set forth in Title VII of the Civil Rights Act  of 

1964 illustrates this expansionary process. As 
initially enacted, Title VII applied to almost the 
entire private sector in the United States, but 
state and local governments were specifically 
exempted f rom such coverage, along w i th  
teachers, federal government employees, and 
employees of small businesses and labor un- 
ions with less than 25 workers. One study of 
the issue observed that Title Vll's legislative 
history "offers little insight into the reasons for 
this exemption."l13 However, this exclusion 
was consistent with other provisions of Title 
VII which deferred to state and local preroga- 
tives. For example, an aggrieved party could 
not sue an employer under Title VII until ap- 
propriate state and local remedies had been 
exhausted.l14 Because Title VII had been pat- 
terned after state fair employment practices 
legislation, Congress required that the federal 
Equal Employment Opportunity Commission 
relay complaints to state commissions, which 
exist in nearly all states, and defer action for 
sixty days to allow them to address the prob- 
lem under state law.l15 

This cooperative administrative mechanism 
was retained when Title VII was amended in 
1972, but the posture of intergovernmental 
deference was eroded when Congress expand- 
ed the law's coverage to include state and local 
government employees along w i th  federal 
workers and a variety of smaller private firms. 
If the rationale for the original exemption was 
not made explicit, Congress clearly detailed its 
reasons for extending coverage. Coverage of 
the roughly 10 million employees of subnation- 
al governments was critically needed and "long 
overdue" according to the report of the House 
Committee on Education and Labor.l16 In  
reaching this conclusion, the Committee cited 
a report of the U.S. Civil Rights Commission 
which declared: 

State and local governments have 
failed to fulfill their obligation to as- 
sure equal job opportunity.. . . Not 
only do [they] consciously and 
overtly discriminate in  h i r ing and 
promoting minority group members, 
but they do not foster positive pro- 
grams to  deal w i th  discriminatory 
treatment on the job."' 

Addressing such problems through federal leg- 



islation was clearly permissible under the 14th 
Amendment, observed the Committee report. 

Accordingly, the extension encountered rel- 
atively little opposition. House Republicans on 
the Education and Labor Committee criticized 
the move, claiming that it would exacerbate 
the "already swollen workload" of the EEOC 
and it would be "inconsistent with our [feder- 
al] system": 

If [the] jurisdiction is thus extend- 
ed, we w i l l  have the anomaly of a 
federal administrative agency inter- 
posing itself in the internal jurisdic- 
tion of state and local government.l18 

This extension was not the Republicans' main 
concern w i th  the legislation, however; the 
bulk of their complaints was directed at other 
provisions. An effort to delete this provision 
from the bill also failed in the Senate, in part 
because the N ixon Administration accepted 
the extension.llg 

FAIR LABOR STANDARDS ACT AMENDMENTS 

Two additional direct orders were enacted in 
the mid-1970s as part of a general extension of 
the Fair Labor Standards Act (FLSA). One ex- 
tended coverage of the act's minimum wage 
and overtime provisions to state and local em- 
ployees, while the other placed state and local 
governments under the Age Discrimination in  
Employment Act (ADEA). Although both regu- 
lations were subject to legal challenges, the ju- 
dicial outcomes were very different. The exten- 
sion of FLSA to state and local governments 
was overturned by the Supreme Court in Na- 
tional League of  Cities v. Usery, while the con- 
stitutionality of the ADEA was recently upheld 
in EEOC v. Wyoming. 

Wage and Overtime Provisions 

FLSA was first enacted in 1938 to regulate 
minimum wages, overtime hours and certain 
other working conditions in  firms engaged in 
interstate commerce. State and local govern- 
ment employees and various other workers ini- 
tially were excluded from coverage. Overtime, 
however, coverage of the act was gradually ex- 
panded to addit ional sectors of the private 
economy and the federal minimum wage was 

periodically increased. In 1966, for example, 
the act was expanded to cover workers en- 
gaged in the agricultural processing industry 
and to local government employees in public 
hospitals, local transit operations, and i n  
schools and colleges. This extension was sub- 
sequently challenged by the state of Maryland 
and upheld by the Supreme Court in Maryland 
v. Wirt~.'~O 

The 1974 Fair Labor Standards Act Amend- 
ments again raised the minimum wage and fur- 
ther expanded coverage of the act to include 
an additional 5 million federal, state, and local 
government employees. Little justification was 
given for this extension, but the House com- 
mittee report on the legislation suggested that 
state and local governments would be little af- 
fected by the change because their wage rates 
were already relatively high and most working 
hours were already in c~mpliance. '~ '  I t  also ob- 
served that a similar extension had been up- 
held by the Supreme Court i n  the Wirtz 
decision. Nevertheless, the legislation encoun- 
tered substantial opposition in Congress. The 
Nixon Administration opposed numerous as- 
pects of the legislation, calling the extension of 
FLSA coverage to state and local governments 
"an unnecessary interference in their preroga- 
t i v e ~ . " ' ~ ~  Particular objections were raised to 
the effects of FLSArs overtime pay require- 
ments on police and fire salaries although de- 
fenders of the provision argued that "police- 
men and firemen are workers, just like other 

An effort was made to delete this 
portion of the coverage in the Senate, but it 
was defeated by a vote of 29 to 65. When the 
provision was eliminated by the House, how- 
ever, President Nixon proceeded to sign the 
legislation. 

TWO-years later this portion of the act was 
judged unconstitutional by the Supreme Court 
in the well known case of National League o f  
Cities v. Usery. Reversing its earlier position in 
the Wirtz decision, the majority on the Court 
declared that: 

Congress has attempted to exercise 
its commerce clause authority to pre- 
scribe min imum wages and maxi- 
mum hours to be paid by the states 
in their capacities as sovereign gov- 
ernments. . . . This exercise of Con- 



gressional authority does not  com- 
p o r t  w i t h  t h e  federa l  system o f  
government embodied i n  the Consti- 
tution. We ho ld  that insofar as the 
challenged amendments operate t o  
directly displace the states' freedom 
t o  structure integral operations i n  
areas o f  t rad i t i ona l  gove rnmen ta l  
functions, they are not  wi th in the au- 
thori ty granted Congress by article 1, 
section 

As a result, one o f  the principal direct orders 
enacted b y  Congress i n  t h e  1970s was 
overturned. 

Age Discrimination 

The secand direct order contained in  the 
Fair Labor Standards Act Amendments o f  1974 
amended the Age Discrimination in Employ- 
ment  Act (ADEA) t o  include coverage o f  state 
and local government employees. Although 
t h i s  p rov i s ion  also was cha l l enged  i n  t h e  
courts, its legality was recently upheld by  the 
Supreme Court. 

As i n  the programs above, state and local 
governments were no t  covered in  the original 
ADEA passed in  1967. Little justification was 
given in  the legislative history for  either the 
initial exclusion o f  state and local governments 
f rom the scope o f  the ADEA o r  the subsequent 
reversal o f  this policy. The House Committee 
on  Education and Labor explained it simply as 
"a logical extension o f  the committee's deci- 
sion t o  extend FLSA coverage t o  federal, state 
and local government  employee^."'^^ Unlike 
the expansion o f  FLSA itself, however, this pro- 
vision provoked l i t t le polit ical controversy. 
President Nixon supported extension o f  the 
ADEA and declared i n  a Presidential message in 
1972 that "especially i n  the employment field, 
discrimination based o n  age is cruel and self- 
defeating."126 Facing l i t t le opposition, i t  was 
enacted into law. 

Following the NLC decision i n  1976, how- 
ever, the ADEA's application t o  state and local 
governments also came under legal challenge. 
Since bo th  FLSA and the ADEA were initially es- 
tablished t o  deal solely w i th  the private sector, 
Congress acted under the authority granted t o  
it through the commerce clause. Because the 

Supreme Court  denied Congress' authority t o  
regulate state and local wages and hours under 
the commerce power, various jurisdictions 
have questioned the extension o f  the ADEA o n  
this basis as well. Initial court decisions on  this 
issue were mixed. Several lower courts ruled 
that, i n  spite o f  NLC, Congress intended t o  ex- 
ercise its power t o  regulate the states under 
Section 5 o f  the 14th Amendment.12' The U.S. 
District Court for Wyoming, however, con- 
cluded that Congress d id  not  act pursuant t o  
the 14th Amendment i n  extending the ADEA t o  
state employees, and it ruled that ADEA's ap- 
plication t o  a Wyoming statute on  mandatory 
retirement violates the 10th Amendrnent.l2!j I n  
a decision that apparently l imits the scope o f  
the NLC decision, the Supreme Court  ruled o n  
March 2, 1983 that the ADEA constitutes a per- 
missible exercise o f  the commerce power and 
upheld the constitutionality o f  the act.129 

PURPA 

Another significant direct order enacted i n  
the 1970s was established by the Public Uti l i ty 
Regulatory Policies Act o f  1978 (PL 95-617). I n  
its final form, PURPA required that state uti l i ty 
regulatory commissions consider adopting a 
variety o f  electrical energy pricing and conser- 
vation measures. Consequently, i t  marked a 
substantive departure f rom the regulations ex- 
amined above which dealt w i th  the rights and 
work ing conditions o f  government employees. 
Politically, however, passage o f  the act resem- 
bled the earlier pattern o f  initial Congressional 
reluctance t o  engage in  direct mandating o f  
state and local policies. In fact, PURPA encoun- 
tered more active polit ical opposit ion i n  Con- 
gress than any o f  the above direct orders, and 
it was substantially modif ied prior t o  passage. 

Originally, a much bolder version o f  what 
eventually became PURPA was included as one 
element in President Carter's comprehensive 
energy policy proposals o f  1977. The Carter Ad- 
ministration proposed that state ut i l i ty com- 
missions be required t o  fo l low certain mini -  
m u m  federal standards i n  their regulation o f  
electric power rates and usage. Specifically, 
uti l i ty companies wou ld  be required t o  base 
charges on the actual cost o f  electricity provid- 
ed,  e l i m i n a t i n g  rate advantages f o r  heavy 
users. Util it ies wou ld  also be required t o  es- 



tablish discounts for  electrical rates dur ing off- 
peak hours, inexpensive "lifeline" rates t o  the 
poor and elderly wou ld  be encouraged, and 
public uti l i ty advertising wou ld  be discour- 
aged.130 Since practically the entire energy pol- 
icy was rushed through the House, these pro- 
visions were passed by that chamber i n  1977 in  
much the same form as the President proposed 
them. 

The proposals were treated far less favorably 
i n  t h e  Senate, however .  As Congress iona l  
Quarterly observed, the Senate Energy and 
Natura l  Resources C o m m i t t e e  "pu rpose ly  
d r o p p e d  f r o m  t h e  measure v i r t ua l l y  a l l  o f  
Carter's far-reaching initiatives."13' I n  place o f  
the mandatory standards i n  the House legisla- 
tion, the Senate b i l l  emphasized a federal as- 
sistance role, establishing a federal research 
institute t o  assist state regulatory agencies i n  
their pr icing decisions and allowing the federal 
government t o  participate i n  state rate-setting 
proceedings as an advocate. Explaining these 
modifications, Sen. J.Bennett Johnston (D-LA) 
called the Administration's proposal "a radical 
extension o f  federal authority into the highly 
complex matter o f  the design o f  retail rates for  
electricity." "The committee record," he con- 
cluded, "clearly showed that at present there 
is no clear justification for  such an extension o f  
federa l  a u t h ~ r i t y . " ' ~ ~  T w o  amendments  t o  
strengthen the committee measure on  the Sen- 
ate f loor were soundly defeated. 

The final version of the legislation repre- 
sented a partial compromise between the dif-  
ferent bills. The federal rate-setting standards 
favored by the Administration and accepted by  
the House were included i n  the legislation, bu t  
state uti l i ty commisions were required only t o  
consider adopting them. If they failed t o  d o  
this, the federal Energy Department could in- 
tervene and specifically request that the state 
commission consider the standards. I n  addi- 
t ion, an annual report was required f rom each 
state ut i l i ty agency detail ing the progress made 
toward considering the-.standards, and state 
agencies were required t o  implement federal 
rules promot ing cogeneration o f  electric pow- 
er by small producers. Although actual man- 
dating o f  most rules and standards was dimin- 
ished i n  the final bill, PURPA has still been 
called "the first successful intrusion by the 
federal government into the arena o f  state reg- 

ulation o f  retail electric rates."133 As one ob- 
server noted, "the camel's nose is under the 
tent."134 

In  summary, then, Congress has evidenced a 
clear reluctance t o  enact mandatory direct or-  
ders t o  state and local governments. Relatively 
few have been established t o  date, although 
the list wou ld  appear longer i f  federal court  or-  
ders were considered, along wi th  direct order 
provisions contained i n  certain partial pre- 
emptions. Significantly, state and local govern- 
ments were exempted f rom the original fair la- 
bor  standards, age discrimination, and Title VII 
legislation, and polit ical constraints were clear- 
ly evident i n  the adoption o f  PURPA. More- 
over, legal constraints on  federal direct order 
mandates based upon the commerce power 
have become apparent i n  overturning the FLSA 
amendments  and i n  legal  chal lenges t o  t h e  
ADEA. 

In  response, Congress has relied heavily o n  
less patently coercive and more established in- 
struments o f  regulation such as partial pre- 
emptions and crosscutting requirements. But 
the history o f  rapid regulatory growth i n  recent 
years suggests that direct order mandates w i l l  
no t  remain a dormant field if a slackening o f  le- 
gal and polit ical constraints should occur. De- 
spite its initial reluctance to  d o  so, Congress 
easily extended Title VII, FLSA, and ADEA cov- 
erage t o  state and loca l  gove rnmen ts  once  
these laws were applied to  the private sector. 

THE POLITICS O F  
INTERGOVERNMENTAL 

REGULATORY G R O W T H  
I n  the public mind today, the source o f  gov- 

ernment regulation may be thought to  l ie most 
often w i th  the federal bureaucracy. Even inf lu- 
ential scholars have identi f ied "the motiva- 
tional structure o f  governmental bureaucracy 
as the primary source for  that part o f  govern- 
men ta l  g r o w t h  tha t  does n o t  represent  re- 
sponse t o  the demands o f   citizen^."'^^ 

But the diverse origins o f  the programs ex- 
amined in  this chapter seem t o  belie any sim- 
ple explanations of regulatory growth, partic- 
u la r ly  t heo r ies  tha t  fa i l  t o  exp la in  w h y  
in te rgove rnmen ta l  regu la tory  mechan isms 
grew so suddenly i n  recent years. Although the 
bureaucracy has obviously played a central role 
i n  the promulgation of standards and require- 



ments implementing regulatory statutes, the 
cases studied in this chapter reveal no exam- 
ples of bureaucratic empire building at the leg- 
islative stage of the regulatory process. Con- 
gress played a more important role than i s  
commonly assumed, but no single actor in the 
governmental system emerged in these studies 
as preeminently responsible for the expansion 
or development of federal intergovernmental 
regulation. As James Q. Wilson has observed: 
"What is striking about the origins of . . . regu- 
latory programs is  that in almost every case, 
the initial law was supported by a rather broad- 
ly based ~ o a l i t i o n . " ' ~ ~  

The tendency for regulations to attract broad 
support in their initial passage is  only one find- 
ing to emerge from this chapter. Despite the 
variations found in the politics of individual 
regulations, the enactments studied here were 
not a series of random events. Rather, they 
suggest a sequence of conclusions about the 
basic patterns of regulatory growth : 

Most of the regulations studied in  this 
chapter involved the use of federal grants 
to state and local governments, or they af- 
fected functions and activities traditionally 
within the orbit of state responsibilities. In 
many cases, related regulations had been 
initiated at the state level prior to the fed- 
eral legislation. 

o The initial enactments using each of the 
four regulatory mechanisms examined 
tended to  encounter serious and pro- 
longed opposit ion in  the legislative 
process. 

0 These early regulations often were devel- 
oped in response to perceived failures of 
less intrusive federal measures to achieve 
their goals. 
Once a regulatory instrument has been 
successfully established in a given field of 
policy, there has been a tendency for other 
programs in that field to duplicate its use. 
The most openly coercive forms of inter- 
governmental regulation-crossover sanc- 
tions and direct orders-have been adopt- 
ed much less frequently than seemingly 
more cooperative regulatory instru- 
ments-crosscutting requirements and 
partial preemptions. 
Finally, state and local officials generally 

have been ineffective in  opposing new 
intergovernmental regulations. Often they 
have supported the goals of regulations. In 
other cases, they have focused their atten- 
tion on grant benefits provided by many 
regulatory programs, overlooking the ad- 
verse consequences of the program as a 
whole. 

Collectively, these generalizations outline 
the process through which the federal govern- 
ment became involved in intergovernmental 
regulation. Examined in detail, they help to 
highlight, first, the circumstances that favored 
the development of intergovernmental regula- 
tion and, second, the dynamics by which inter- 
governmental regulation was developed and 
diffused. 

Preconditions to 
Intergovernmental Regulation 

As indicated earlier in this chapter, the per- 
vasive atmosphere of governmental activism 
prevailing in the 1960s and 1970s formed the 
broad political context in which intergovern- 
mental regulation grew and developed. It i s  
clear from the case studies that the four politi- 
cal factors previously identified as contributing 
to  the growth of federal regulation over- 
all-supportive public opinion, emergent in- 
terest groups, budgetary constraints, and 
changes in Congress-played important roles 
in enacting several intergovernmental regula- 
tions. Similarly, the "green light" given to in- 
tergovernmental regulation by the courts 
emerges clearly from the case studies. Apart 
from one or two direct order mandates, there 
were practically no cases of successful legal 
challenges to the new federal regulation of 
state and local governments. On  the contrary, 
the stimulus for creating certain federal regula- 
tions, such as those in bilingual and handi- 
capped education, came directly f rom the 
courts themselves, not to mention the variety 
of court-imposed mandates dealt with in Chap- 
ter 2. 

The most important factor establishing a fa- 
vorable climate for intergovernmental regula- 
tion, however, was the elaboration and expan- 
sion of the federal grant system. The pervasive 
growth of federal grants-in-aid accustomed 
both federal policymakers and state and local 



officials to  engage in combined operations 
wherever possible. Once this pattern was es- 
tablished and made familiar i n  assistance pro- 
grams, it was only a short conceptual leap to  
th ink  o f  p lac ing federal regulat ions i n  th is 
mo ld  as well-especial ly i n  the many areas 
where states possessed distinctive competence 
and experience. 

Indeed, two of the forms of intergovernmen- 
tal regulation-crossover sanctions and cross- 
cu t t i ng  requirements-are inherent ly  con- 
nected t o  the  grants system because they 
regulate the  use o f  federal aid monies.  As 
such, they represent a new stage in a long term 
trend toward increasing federal control over 
grant-in-aid funds. The first strings placed on 
federal grants were simply auditing standards 
designed to  assure basic fiscal and legal ac- 
countability in the use of funds. Later stand- 
ards included planning and other provisions 
intended to  assure that funds would be used 
effectively as well as legally. As the federal gov- 
ernment  invested more  and more  funds i n  
state and local governments, however, federal 
policymakers appeared to  feel justified in ex- 
erting even greater influence over the use of 
those funds. There was a seemingly irresistible 
temptation to  do as many good things as possi- 
ble with every grant dollar-to get "more bang 
for the buck." Thus, crosscutting requirements 
and crossover sanctions were developed to  
leverage limited funds into serving several dif- 
ferent goals.13' Whereas earlier requirements 
were specific to  each program, these newer 
forms affected many different grants at once. 

A somewhat different pattern of  relationship 
to  federal grants was apparent in the partial 
preemption programs. Many partial preemp- 
tions developed out of earlier grant programs, 
often in response to  the failure of such subsi- 
dies to  achieve their goals. Preoccupied with 
federal aid flows, state and local officials rarely 
opposed these often dramatic extensions of 
federal authority with any degree of unanimity. 
They tended to focus their attention on fund- 
ing levels rather than on the sometimes subtle 
accumulation of new regulatory provisions, or 
else they accepted promises of federal aid as 
compensation for initial regulatory intrusions. 

This failure of state and local officials to  ef- 
fect ively oppose the development  o f  many 
programs util izing new techniques of intergov- 

ernmental regulation was only one element in 
the  po l i t ica l  process that generated them. 
Overall, the pattern of  initiating these new 
mechanisms was marked by initial difficulties 
in overcoming political constraints to  intergov- 
ernmental regulation, followed by an often 
rapid d i f fus ion o f  each newly acquired 
regultory instrument to  additional program and 
policy areas. 

The Breakdown of Constraints 
O n  Intergovernmental Regulation 

The dramatic growth of federal intergovern- 
mental regulation was largely unanticipated, 
and even once the process had begun, it often 
went unrecognized. Except for ordinary grant 
conditions, federal regulation of state and local 
governments was virtually nonexistent before 
the 1960s. Most observers at the time ques- 
t i oned  i t s  po l i t ica l  and legal v iabi l i ty .  The 
Kestnbaum Commission, fo r  example, as- 
sumed that "neither level of  government may 
place burdens on the other."138 More specifi- 
cally, it noted that "the national government is 
generally not allowed to  impose mandatory du- 
ties on state and local officials."139 Believing 
that federal regulation of  state and local gov- 
ernments wou ld  no t  become an issue, the 
commission limited its discussion of regulatory 
topics to  conditions justifying total federal pre- 
emption of  entire regulatory fields, such as in- 
terstate communications and transportation. 

Given such humble origins, it i s  not surpris- 
i ng  that the  g rowth  o f  federal intergovern- 
mental regulation was tentative at first, marked 
by gradual erosion of political constraints to  
regulation. It was not always recognized that 
these techniques of regulation were genuinely 
new and different, but  they were widely per- 
ceived to  be unusually intrusive. 

For example, the principle of nondiscrimina- 
tion in using federal funds was urged for sever- 
al years before it was enacted in the form of Ti- 
tle VI. Even liberals like President Kennedy 
were dubious of the merits and legality of such 
a regulatory approach. It was successfully en- 
acted only in the wake of President Kennedy's 
assassination, driven through Congress by a 
skillful new President on a crest of enormous 
popular support for stronger civil rights legisla- 
tion. The passage of Title VI was furthered also 



by the Constitution's explicit provision for fed- 
eral regulation of the states in the area of civil 
rights and by the fact that the policies of many 
states were completely bankrupt on this issue. 

The reputation earned by states on civi l  
rights spilled over into other areas of policy 
and eroded the legitimacy of the states' rights 
concept generally as a barrier to federal regu- 
latory interventions. This erosion was some- 
what ironic given the record of state leadership 
i n  many of the fields eventually subject t o  
intergovernmental regulation. Various states 
pioneered in the areas of handicapped educa- 
t ion and certif icate-of-need requirements. 
Many states had on-going pollution and equal 
employment programs in place prior to federal 
regulation. Such innovations were often over- 
looked by the public, however, even though 
some formed models for subsequent federal 
legislation. In the aftermath of civil rights, pub- 
lic and Congressional attention tended to fo- 
cus on the failures of various states to ade- 
quately control  pol lu t ion and rising health 
costs or  t o  ful ly educate handicapped stu- 
dents.140 Dissatisfied with state progress on 
such issues, Congress attempted to redress 
such problems rapidly, on a national scale, 
rather than wait perhaps years for innovative 
programs in these fields to diffuse to other 
states. 

This process did not mean that the first pro- 
grams containing the other new mechanisms of 
intergovernmental regulation were easily es- 
tablished, however. Initial enactments utilizing 
each new device continued to face political dif- 
ficulties. A regulatory approach to highway 
beautification took ten years to accomplish, 
and even the 1965 legislation had less stringent 
sanctions than President Johnson had re- 
quested. The first direct order was passed in an 
extension of Title VII of the Civil Rights Act  in 
1972, eight years after the initial law exempted 
state and local governments from its coverage. 
Finally, many of the first uses of the partial 
preemption technique grew slowly out  of 
earlier federal grant and demonstration pro- 
grams, although a few represented long 
sought-after expansions of older, federally- 
administered programs into areas of interstate 
commerce. In the case of air pollution legisla- 
tion, for example, the first proposals advocat- 
ing federal regulation and standard-setting 

were rejected by Congress. Federal air pollu- 
tion regulation was enacted only after weaker 
programs were severely criticized and a strong- 
er federal role attracted popular support. 

In summary, the first programs utilizing the 
four instruments of intergovernmental regula- 
tion were enacted gradually, often overcoming 
stiff opposition. These programs generally re- 
quired strong presidential support, and some- 
times the appearance of a public policy crisis, 
to ensure passage. Each was the object of con- 
siderable political controversy. In every case, 
the development of a new regulatory device 
was prompted in part by a dual sense of fail- 
ure-first on the part of many states and, sec- 
ond, on the part of existing, less coercive fed- 
eral programs. 

I t  is this process of gradual regulatory 
buildup that Bardach and Kagan call "the logic 
of regulatory expansion": 

The natural tendency to follow things 
to their logical conclusion [ i s  a] pow- 
er fu l  engine of regulatory expan- 
sion.. . . The logic of meeting origi- 
nal goals, with its progession toward 
more costly, detailed, and intrusive 
forms of regulation, is  manifested 
clearly in pollution control regula- 
tion . . . [and] applies to other regula- 
tory spheres as weIl.l4' 

There is no question that many o f  the pro- 
grams examined in this chapter were passed in 
the belief that federal objectives might finally 
be realized if only a more stringent regulatory 
stance were adopted. 

The Diffusion of 
Intergovernmental Regulations 

Once the new regulatory instruments be- 
came established, the politics of regulation be- 
gan to change, sometimes dramatically. In con- 
trast to  the pattern o f  gradual adoption 
characterizing initial enactments, later pro- 
grams often were adopted with little opposi- 
tion. Once an instrument gained a foothold in 
a given field of policy, it tended to spread rap- 
idly to other programs in that field. 

Two basic factors help to explain this process 
of regulatory diffusion. The first concerns the 
erosion of what James Q. Wilson calls "legiti- 



macy barriers" to federal program expansion. 
Many initial federal programs, he observes, 
were bitterly contested in the political arena, 
with opponents challenging the very idea of 
federal penetration into previously untouched 
policy areas. But once such challenges were 
overcome and a federal program was estab- 
lished, the issue of legitimacy tended to evapo- 
rate, rarely to reemerge. As Wilson describes 
it, the process of program enactment often 
changed considerably: 

Once the initial law is passed, the is- 
sue of legitimacy disappears.. . . Po- 
litical conflict takes a very different 
form. New programs need not await 
the advent of a crisis or an extraordi- 
nary majority, because no program is  
any longer "newu-it i s  seen, rather, 
as an extension, a modification, or 
enlargement of something the gov- 
ernment i s  already doing.142 

A similar process was evident in the cases re- 
viewed in this chapter. The vigorous opposi- 
tion confronting the first attempts to use each 
new regulatory instrument rarely was repeated 
in subsequent attempts to employ the tech- 
nique. In their conclusions on the growth of 
federal pollution control legislation, f o r  exam- 
ple, Davies and Davies practically echo 
Wilson's refrain: 

Once the federal government has 
ventured into a new field, the pace 
of legislation is  likely to accelerate. 
The initial hurdle of federal responsi- 
b i l i ty  having been overcome, the 
search for more effective ways of ac- 
complishing the task begins. Over 
the past . . . ten years a large number 
of proposals designed to improve or 
expand pollution control have been 
introduced in . . . Congress, and sev- 
eral major proposals have become 

A second factor influencing the changing 
character of regulatory politics might be called 
the "Kon Tiki principle." It emphasizes the rel- 
ative ease in most human endeavors of copying 
or adapting an existing model or activity com- 
pared to inventing a totally new one from 
scratch. Anthropologists have long recognized 

this tendency in  studying the di f fusion of 
technologies among different societies. Simi- 
larly, in many of the policy fields examined 
here, policymakers exhibited little interest in 
reinventing the regulatory wheel. Models of 
new regulatory techniques were readily avail- 
able-and they were readily seized upon. 

This process of diffusion was especially no- 
ticeable in the spread of crosscutting require- 
ments in the civil rights field and of partial 
preemptions in  environmental protect ion. 
Congress typically gave little consideration to 
the consequences of applying these new regu- 
latory techniques in distinctive program areas, 
nor did it consider the cumulative implications 
of regulatory proliferation. According to Gary 
Bryner, the diffusion of new regulations often 
resembled a process of logrolling, character- 
ized by congressional unwillingness to estab- 
lish regulatory priorities: 

Congress, as it has done in other 
areas, refuses to  make d i f f icu l t  
choices [ in civil rights policy], find- 
ing it easier to extend benefits to all 
who demand it [sic] rather than limit 
the effort of government on behalf 
of one group.144 

Although Presidents often led the drive to 
enact the earliest intergovernmental regula- 
tions, no such pattern of presidential leader- 
ship was present in the later stages of regula- 
tory proliferation. At the same time, few of the 
subsequent regulatory enactments encoun- 
tered active presidential opposition, even un- 
der the Ford and Nixon Administrations which 
sought to decentralize grant-in-aid programs. 
These two Presidents of ten advocated less 
stringent regulations, but they rarely opposed 
the general purposes or the thrust of new reg- 
ulatory initiatives. The case studies are replete 
with examples of Republican presidential sup- 
port and sponsorship for a variety of new regu- 
latory programs, including NEPA, Clean Air, 
health planning, the 55 mph speed limit, and 
age discrimination legislation. In those few 
cases where Republican Presidents vetoed 
intergovernmental regulatory programs, this 
action almost always was prompted by grant- 
in-aid provisions in these programs, not by 
their regulatory components. 
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Remaining Constraints on 
Federal Regulation of 

State and Local Governments 
The process of rapid regulatory proliferation 

in the 1970s does not mean that the constraints 
on federal regulatory growth have been abol- 
ished entirely. Even during the period of most 
rapid growth, certain constraints remained evi- 
dent in the distribution of new regulatory pro- 
grams. Graph 3-3 illustrates the accumulation 
of selected major programs of intergovern- 
mental regulation over time, by period of en- 
actment. Although the growing use of all forms 
of requirements is striking, it i s  clear that par- 
t ial preemptions and crosscutting require- 
ments have been most heavily used among the 
new assortment of intergovernmental regula- 
tory techniques. These are also the two instru- 
ments that most closely resemble-at least 
superficially-standard practices of coopera- 
tive federalism. In contrast, the two techniques 
that are most openly coercive-crossover sanc- 
tions and direct order mandates-have been 
used less f req~en t1y . l~~  The legislative histories 
of these techniques-especially in the case of 
direct orders-indicate that they encountered 
somewhat stronger political and legal obstacles 
en route to passage. Compounding these polit- 

ical problems, many crossover sanctions have 
proven unworkable in practice, as evidenced 
by the federal government's consistent 
unwillingness to impose fiscal sanctions for 
noncompliance. 

Most recently, it appears that political con- 
straints on the growth of all forms of intergov- 
ernmental regulation may be reemerging. 
Since 1979 there has been a sharp decline in 
the number of new regulations enacted, and 
the Reagan Administration has made regula- 
tory reform and reduction a top priority. cegu- 
latory retrenchment cannot be taken for 
granted, however. Over the past two decades, 
intergovernmental regulation has become an 
accepted policy instrument that appeals to 
policymakers across the political spectrum. 
Even in this period of political conservatism, 
proposals for new intergovernmental regula- 
tions have received serious attention on Capi- 
tol Hill, including a plan to withhold federal 
highway funds from states that fail to enact 
drunk dr iv ing legislation meeting federal 
standards and a proposal to  cutoff  federal 
housing programs in any community operating 
rent control. Based upon the record of the re- 
cent past, there is no basis for state and local 
complacency on the regulatory front. 

FOOTNOTES 

'Edward Koch, "The Mandate Millstone," The Public 
Interest (Fall 1980), p. 44. 

'Murray Weidenbaum, Business, Government, and  the 
Public (Englewood Cliffs, NJ: Prentice-Hall, 1977), pp. 
15-16. 
3Ronald Penoyer, D i rec to ry  o f  Federal Regulatory 
Agencies, 3rd ed. (St. Louis: Center for the Study of 
American Business, 1981), p. 1. 

41bid., pp. 91, 92. 
5Eugene Bardach and Robert Kagan, Going by  the Book, 
The Problem o f  Regulatory Unreasonableness (Phila- 
delphia: Temple University Press, 1982), p. 22. 

5 e e  for example, James Sundquist, Politics and Polrcy 
(Washington, DC: Brookings Institution, 1968), Chap- 
ter VI.  

'Hazel Erskine, "The Polls: Pollution and Its Cost," 
Public Opin ion Quarterly (Spring 1972), p. 120. 

8Bardach and Kagan, Going by  the Book, p. 23. 
gJames Q. Wilson, "The Politics of Regulation," in  The 
Pol i t ics  o f  Regulat ion, James Q. Wi lson ,  ed .  ( N e w  
York: Basic Books 1980), pp. 370-71. 

'Osee for example, David B. Truman, The Governmental 
Process (New York: Alfred A. Knopf, 1951). 

"Advisory Commission on  lntergovernmental Relations, 
An Agenda for American Federalism: Restoring Confi- 

dence and  Competence, A-86 (Washington, DC: U.S. 
Government Printing Off ice, 1981), Chapter 2. 

12Sec. Wilson, "The Politics of Regulation," p. 385, and 
Jeffrey M.  Berry, Lobbying for the People (Princeton, 
NJ :  Princeton University Press, 1977), Chapter 3. 

13Samuel Halperin, "Federal Takeover, State Default, o r  
a Family Problem?" in  Federalism at the Crossroads: 
Improving Educational Pol~cymaking, ed. Samuel Hal- 
perin (Washington, DC: Institute for Educational Lead- 
ership, The George Washington University, 1976), p. 
19. 

'"Thomas K. McCraw, "Regulatory Change, 1960-79, i n  
Historical Perspective," in  U.S. Congress, Joint Eco- 
nomic Committee, Government Regulation: Achieving 
Social and Economic Balance, vol. 5, Special Study o n  
Economic Change, Joint Committee Print, 96th Cong., 
2d sess. (1980), p.5. See also Advisory Commission o n  
lntergovernmental Relations, The Federal Role i n  the 
Federal System: The Dynamics o f  Growth (Washington, 
DC: U.S. Government Printing Office, 1981), volumes 
1-11. 

15Recent sources that contrast the Congress o f  the 1950s 
and 1960s w i t h  the  Congress o f  today i n c l u d e  
Lawrence C. Dodd and Bruce I. Oppenheimer, eds., 
Congress Reconsidered (New York: Praeger Publish- 
ers, 1977); Thomas E. Mann and Norman J .  Ornstein, 
eds., The New Congress (Washington, DC: American 
Enterprise Institute for Public Policy Research, 1981); 



Samuel C. Patterson, "The Semi-sovereign Congress," 
in The New American Political System, Anthony King, 
ed. (Washington, DC: American Enterprise Institute 
for Public Policy Research, 1978), pp. 125-77; Timothy 
J. Conlan and Stephen L. Abrams, "Federal Intergov- 
ernmental Regulation: Symbolic Politics in the New 
Congress," lntergovernmental Perspective (Summer 
1981), 19-26; and David B. Walker, Congress and the 
Reshaping of American Federalism," in Congress and 
the Nation (San Diego, CA: San Diego Union, 1980), 
pp. 9-13. 

San Diego Union, 1980), pp. 9-13. 
'6Michael J. Malbin, "Commentary," The Smith Kline 

Forum for a Healthier American Society 3 (May 1981), 
p. 1. 

I7See Michael J. Malbin, "Delegation, Deliberation, and 
the New Role of Congressional Staff," in Mann and 
Ornstein, eds., pp. 134-77. 

'TonIan and Abrams, "Symbolic Politics." 
j9David B. Walker, for instance, argues that during the 

1970s there were two contrasting approaches to en- 
acting legislation. When entirely new public issues 
were addressed, veto-group politics, delay, and tradi- 
tional forms of coalition building were evident. When, 
however, new programs could be defended as simply 
renewals or reauthorizations of older programs, ques- 
tions of legitimacy, overall direction, or impact were 
less frequently raised. See Walker, pp. 239-40. 

'ORoger H. Davidson, "Subcommittee Government: 
New Channels for Policy Making," i n  Mann and 
Ornstein, eds., pp. 131-32. 

"42 U.S.C. 2000d. 
"Gary Orfield, The Reconstruction o f  Southern Educa- 

tion: The Schools and the 1964 C ~ v i l  Rights Act (New 
York: Wiley-lnterscience, 1969), p. 7. Much of the in- 
formation on the enactment of Title VI i s  taken from 
Orfield's account. 

23See V. 0. Key, Jr.,  The Administrat ion o f  Federal 
Grants to States (Chicago: Public Administration Serv- 
ices, 1937), pp. 156-62. 

241t is important to note that these early denials were for 
noncompliance with conditions stipulated in the grant 
program in question. A crosscutting requirement dif- 
fers from such conditions in that it i s  generally a sepa- 
rate piece of legislation applicable to  many grant pro- 
grams, but having no necessary connection to any one 
program. Thus, from the local perspective, the com- 
munity may accept federal funds and begin a program, 
and only later discover that a new crosscutt ing 
requrement, totally unrealated to that program, has 
been enacted and must be complied with. 

'=Orfield, The Reconstruction, pp. 24, 29. . . 
161bid., pp. 25, 28. 
27Arthur M. Schlesinger, Jr., A Thousand Days (Boston, 

MA: Houghton ~ i f f i i n  Co., 1965), p. 952. 
' 

28Quoted in Orfield, The Reconstruction, p. 32. 
191bid., p. 33. See also James Sundquist, Politics and 

Policy (Washington, DC: Brookings Institution, 1968), 
pp. 259-71. 

'Olbid., p. 35. 
"/bid. 
nCongressional Record, 88th Cong., 2d sess., March 30, 

1964, p. 6543. 
330rfield, The Reconstruction, p. 41. 
"U.S. Congress, Senate, Committee on the Judiciary, 

Hearings, Civil Rights-The President's Program, 7963, 
88th Cong., 1st sess. (1963) p. 59, quoted in ibid., p. 
36. 

351bid., p. 42. 
36See, Jeremy Rabkin, "Off ice for Civ i l  Rights," in  

Wilson, The Politics o f  Regulation, p. 311. 

3'42 U.S.C. 2000d-1. 
"Orfield, The Reconstruction, p. 39. 
39For example, Title IX reads i n  part: "No person in  the 

United Staes shall, on the basis of sex, be excluded 
from participation in, be denied the benefits of, or be 
subjected to discrimination under any education pro- 
gram or activity receiving federal financial assistance." 
(20 U.S.C. 1681). Section 504 states: "No otherwise 
qualified handicapped individual in the United States 
. . . shall, solely by reason of his handicap, be excluded 
from the participation in, be denied the benefits of, or 
be subjected to discrimination under any program or 
activity receiving Federal financial assistance." (29 
U.S.C. 794). The Age Discrimination Act states in part: 
"No person in the United States shall, on the basis of 
age, be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under, 
any program or activity receiving Federal financial as- 
sistance." (42 U.S.C. 6102). The comparable language 
f rom Tit le VI of the C iv i l  Rights Act may be found 
above on p. 24. 

'OBardach and Kagan, Going by the Book, pp. 19-21. 
4'See Edith K. Mosher, Anne H. Hastings, and Jennings 

L. Wagoner, Jr., Pursuing Equal Educational Opportu- 
nity: School Politics and the New Activists (New York: 
ERIC Clearinghouse on Urban Education, 1979), p. 11. 

42Conlan and Abrams, "Symbolic Politics," p. 24. 
43Steven Leon Abrams, "The Significance of Congres- 

sional Change for American Public Policy" (Honors 
Thesis, Harvard University, 1980), p. 30. 

44See ibid., pp. 33, 34. 
45Martin L. LaVor, "Section 504 of the Vocational Reha- 

bilitation Act," Memorandum to all Minority Mem- 
bers, House Education and Labor Committee, June 14, 
1979, p. 1. Original emphasis. 

46Rabkin, "Office for Civil Rights," p. 313. 
47Conlan and Abrams, "Symbolic Politics," p. 25. 
48Ri~hard A. Liroff, A National Policy for the Environ- 

ment: NEPA and Its Aftermath (Blommington, I N :  
Indiana University Press, 1976), p. 35. See also Adviso- 
ry Commission on lntergovernmental Relations, Pro- 
tecting the Environment: Politics, Pollution, and Feder- 
al Policy A-83 (Washington, DC: U.S. Government 
Printing Office, 1981). 

49Steven Lewis Yaffee, Prohibitive Policy: Implementing 
the Federal Endangered Species Act (Cambridge, MA: 
MIT Press, 1982), p. 47. 

S°For a somewhat more detailed account of FERPA's pas- 
sage, see Advisory Commission on lntergovernmental 
Relations, The Evolution o f  a Problematic Partnership: 
The Feds and Higher Ed, Report A-82 (Washington, 
DC: U.S. Government Print ing Off ice,  1981), pp. 
43-44. 

S'For more on the development of this and several other 
crosscutting procedural requirements, see Advisory 
Commission on lntergovernmental Relations, Categor- 
ical Grants: Their Role and Design, A-52 (Washington, 
DC: U.S. Government Printing Office, 1977), Chapter 
7. 

52Conlan and Abrams, "Symbolic Politics." 
53As evidence accumulates, others have begun to draw 

similar conclusions about regulatory politics. Yaffee 
concludes that the Endangered Species Act was "an 
extremely symbolic issue that fed public sentiment." 
Although "no one perceived any costs" when Con- 
gress enacted it, the law became mired in bitter con- 
troversies when attempts were made to  implement it. 
See Yaffee, Prohibitive Policy, p. 57. Likewise, Jeremy 
Rabkin has written about "The distorted symbols . . . 
by which so much government policy has been made 
in the past few decades." He notes that normal legisla- 



tive polit ics may be significantly altered "once the 
magic words 'civil rights' have been floated through a 
policy dispute." See Jeremy Rabkin, "Behind the Tax- 
Exempt Schools Debate," The Public lnterest 68 (Sum- 
mer 1982), p. 22. Robert J. Samuelson goes so far as t o  
maintain that polit ics has become "The Science of 
Symbolism," which he defines as a process o f  " f inding 
simpler substitutes for everyday complexities." Robert 
J. Samuelson, "The Politics of Symbolism," National 
Journal, J u l y  24, 1982, p. 1308. See also James Q.  
Wilson, "American Politics, Then and Now," Com- 
mentary (Febraury 1979), p. 44. 

S4See Table 1, Chapter 1. 
55PL 89-285. 
56The 1966 figures were derived f rom Advisory Commis- 

sion on  lntergovernmental Relations, Fiscal Balance i n  
the Federal System, A-31 (Washington, DC: U.S. Gov- 
ernment Printing Office, 1967), p. 283. The 1980 figures 
were calculated f rom U.S., Department o f  the Treas- 
ury, Federal A i d  to States: Fiscal Year 1980 (Washing- 
ton, DC: U.S. Government Printing Office, 1981), p. 
19. 

57Sundquist, Politics and  Policy, p. 341. This section 
rests heavily o n  his account. 

581bid. 
591bid., p. 342. 
601bid., p. 343. 
61 Ibid., p. 344. 
62Congressional Quarterly, Congress and  the Nation, 

vol. 11: 1965-1968 (Washington, DC: Congressional 
Quarterly Service, 1969), p. 478. 

63Sundquist, Politics and  Policy, p. 374. 
641bid., p. 378. 
65Congression Quarterly, Congress and  the Nation, p. 

477. 
661bid. 
67 /bid. 
68See U.S., General Accounting Office, Speed Limit 55: 

Is I t  Achievable? (Washington, DC: U.S. General Ac- 
counting Office, 1977). 
Ibid. 

70Emergency H ighway  Energy Conservat ion Act, PL 
93-239. 

71U.S. General Accounting Office, Speed Limit 55, p. 2. 
72 Federal A i d  Highway Amendments o f  1974, PL 93-643. 
'".S. General Accounting Office, Speed Limit 55. 
74U.S. Congress, House, Committee on  Public Works 

and  Transpor tat ion,  Surface Transpor tat ion Ac t  o f  
1978, H. Rpt. 95-1485, 95th Cong., 2d sess., (1978), p. 
45. 

75Surface Trans~ortat ion Act o f  1978, PL 95-599, Section 
205. 

76Advisory Commission on  lntergovernmental Relations, 
Awakening the Slumbering Giant: lntergovernmental 
Relations and  Federal Grant Law, M-122 (Washington, 
DC: U.S. Government Printing Office, 1980), p. 17. 

77"Hospital Cost Control: Two Strategies," Regulation 
(JanuaryIFebruary 1982), pp. 51, 52. 

7 8 F ~ r  a detailed account of the bill's passage, see G. 
Gregory Raab, "National/State/Local Relationships i n  
Health Planning: lnterest Group Reaction and Lob- 
bying," i n  Health Planning i n  the Uni ted States: Se- 
lected Policy Issues, Vol. 2; Commissioned Papers for 
the Institute o f  Medicine (Washington, DC: National 
Academy Press, 1981 ), pp. 105-29. 

7ySee ibid. 
8oHealth Planning and  Resources Development Amend- 

ments o f  1979, PL 96-79. 
Ombibus Budget Reconciliation Act o f  1981. 

81For more details, see R. Shep Melnick, Regulation and  
the Courts: The Case o f  the Clean Air Act (Washington 
DC: Brookings Institution, 1983), chapter nine; and 
Richard Stewart, "Pyramids of Sacrifice? Problems of 
Federalism i n  Mandating State Implementation of Na- 
tional Environmental Policy," Yale Law Journal 86, p. 
1207. 

83For developments surrounding attempts t o  implement 
sanctions under the Clean Air Act, see Chapter 4 o f  
this study. 

84Congressional Quarterly, Congressional Quarterly Al- 
manac, 1967 (Washington, DC: Congressional Quar- 
terly Inc., 1968), p. 705. 

asMark V. Nadel, The Politics o f  Consumer Protection 
(Indianapolis, IN:  Bobbs-Merrill, 1971), p. 209. 

"Albert Nichols and Richard Zeckhauser, "Government 
Comes t o  the Workplace: An Assessment of OSHA," 
Public lnterest 49 (Fall 1977). 

87Advisory Commission on lntergovernmental Relations, 
Protecting the Environment, pp. 48, 49. 

?See Harvey Lieber, Federalism and  Clean Waters: The 
1972 Pollution Control  Act (Lexington, MA: D.C. Heath 
& Co., 1975), p. 64. 

8ySee, for example, Congressional Quarterly, 1972 Con- 
gressional Quarterly Almanac (Washington, DC: Con- 
gressional Quarterly, INC., 1973) pp. 934-44, and Con- 
gressional Quarterly, 1978 Congressional Quarterly 
Almanac (Washington, DC: Congressional Quarterly, 
Inc., 1979), p. 697. 

goArthur W. MacMahon, Administering Federalism i n  a 
Democracy (New York: Oxford University Press, 1972), 
p. 57. 

y'Henry Lieber, Federalism and  Clean Waters, p. 196. 
'j2Mel Dubnick and Alan Gitelson, "Nationalizing State 

Policies," i n  Jerome J. Hanus, ed., The Nationalization 
o f  State Government (Lexington, MA: D.C. Heath, 
1981), p. 66. 

93This section relies heavily on  Advisory Commission on  
lntergovernmental Relations, Protecting the Environ- 
ment: Politics, Pollution, and  Federal Policy, A-83 
(Washington, DC: U.S. Government Printing Office, 
1981). See also: Harvey Lieber, Federalism and  Clean 
Waters; Richard B. Stewart, "Pyramids o f  Sacrifice: 
Problems of Federalism i n  Mandating State Implemen- 
tation of National Environmental Policy," Yale Law 
Journal 86 (1977): 1196-272; Sundquist, Politics and  
Policy, pp. 322-33, 345-55, 361-71; Charles 0. Jones, 
Clean Air: The Policies and  Politics o f  Pollution Con- 
t ro l  (Pittsburgh, PA: University of Pittsburgh Press, 
1975); Alfred A. Marcus, Promise and  Performance: 
Choosing and  Implementing an Environmental Policy 
(Westpor t ,  CT: Greenwood Press, 1980); Bruce A. 
Ackerman and Will iam T. Hassler, Clean CoallDirty Air 
(New Haven, CT: Yale University Press, 1981); and Me l  
Dubnick and Alan Gitelson, "lntergovernmental Rela- 
tions and Regulatory Policy," paper presented at Sym- 
posiuin on  Regulatory Policy, Houston, TX, November 
19-20, 1979. 

y4J. Clarence Davies I l l  and Barbara S. Davies, The Poli- 
tics o f  Pollution, 2nd ed. (Indianapolis, IN: Bobbs- 
Merr i l l  Co., 1975), p. 26. 

y5The Water Polution Control Act o f  1948, PL 80-845. 
y6Message of February 23, 1960, quoted in  Sundquist, 

Politics and  Policy, p. 323. 
y7Advisory Commission on  lntergovernmental Relations, 

Protecting the Environment, p. 12. 
yesee Sundquist, Politics and  Policy, pp. 363-65. 
99See Lewis B .  Kaden, "Pol i t ics, Money ,  and  State 

Sovereignity: The Judicial Role," 79 Columbia Law Re- 



view, p .  870; and  D u b n i c k  and  G i te lson ,  
"Nationalizing State Policies," p. 66. 

loOAdvisory Commission on  lntergovernrnental Relations, 
Protecting the Environment, p. 23. 

'O'Stewart, "Pyramids of Sacrifice," p. 1217. 
lo2Advisory Commission on  Intergovernmental Relations, 

Protecting the Environment, p. 23. 
lo3U.S. Congress, Senate, Committee on  Public Works, S. 

Rpt. 414 t o  accompany S 2770, 92nd Cong., 2nd sess. 
(1972), pp. 3763, 3767. 

'04See Lieber, Federalism and  Clean Waters, p. 9. 
'05Timothy A. Hall, I rwin L. White, and Steven C. Ballard, 

"Western States and National Energy Policy: The New 
States' Rights," American Behavioral Scientist 22 (No- 
vemberlDecember, 1978), pp. 193-94. 

'O%dvisory Commission on  lntergovernrnental Relations, 
Protecting the Environment, p. 29. 

'07PL 93-523. 
108Hall, et al., "Western States," p. 205. 
lo9426 U.S. 833 (1976). The Voting Rights Act o f  7965 can 

also be considered a direct order mandate. Because i t  
is so unique, however-dealing wi th  the process o f  
elections rather than the delivery of government serv- 
ices-it has not  been included here for study. Similar- 
ly,  nons ta tu to ry  mandates s t e m m i n g  f r o m  federa l  
court orders have also been excluded from this chap- 
ter, although they are reviewed i n  Chapter 2. 

"Osee Chapter 2 of this volume for additional discussion 
of these points. 

"'U.S., Congress, Congressional Budget Office, Federal 
Constraints on  State and  Local Covernment Activities 
(Washington, DC: Government Printing Office, 1979), 
p. 8. 

l l2Sect ion 210 o f  PURPA also requires that state uti l i ty 
commissions implement Federal Energy Regulatory 
Commission rules concerning small energy producers, 
bu t  these requirements were wri t ten t o  impose few ad- 
ditional burdens. 

l l3John P. Dean, "Title VII and Public Employers: Did 
Congress Exceed its Powers?" Columbia Law Review 
78 (March 1978), pp. 374-75. 

"4Sundquist, Politics and  Policy, p. 269. 
"5See Center for National Policy Review, State Agencies 

and  Their Role i n  Federal Civi l  Rights Enforcement 
(Washington, DC: Center for National Policy Review, 
1977). 

"6U.S. Congress, House, Committee on Education and 
Labor, Equal Employment Opportunrty Act o f  1977, Re- 
por t  t o  Accompany HR 7746, H.  Rpt. 92-238, 92d Cong, 
1st sess. (1971), i n  U.S. Code, Congress ional  a n d  
Administrative News, 92d Cong., 2d sess. (1972), p. 
2154. 

"'U.S. Commission on  Civil Rights, For a l l  the People . . . 
By A l l  the People: A Report on  Equal Opportunity i n  
State and Local Government Employment (Washing- 
t o n ,  D C :  U.S. Government  Pr in t ing  Of f i ce ,  1969), 
quoted i n  ibid., p. 2153. 

" B " M i n ~ r i t y  Views on  HR 1746," i n  ibid., p. 2173. 
"9Congressional Quarterly, 7972 Congressional Quarter- 

l y  Almanac (Washington, DC: Congressional Quarter- 
ly, Inc., 1973), p. 251. 

'20392 U.S. 183 (1968). 
12'U.S. Congress, House, Committee on  Education and 

Labor, Fair Labor Standards Act Amendments o f  7974, 
Report to  Accompany HR 12435, H. Rpt. 93-913, 93d 
Cong., 2d sess. (1974), i n  U.S. Code Congressional 
and Administrative News, 93d Cong., 2d sess. (1974), 
p. 2838. 

'22Congressional Quarterly, 7974 Congressional Quarter- 

l y  Almanac (Washington, DC: Congressional Quarter- 
ly, Inc., 1975), p. 241. 

n3 lb id. 
"4426 U.S. 833 (1976). 
1 2 5 H o ~ s e  Committee on Education and Labor, Fair Labor 

Standards Act Amendments, p. 2849. 
'26Quoted in  ibid. 
"'See, for example, Johnson v. Mayor and  City Counci l  

o f  Baltimore, (USDC MD),  49 LW 2819, 30 June 1981; 
and EEOC v. County o f  Calumet, (USDC Ewis), 49 LW 
2819, 30 June 1981. 

'28EEOC v. Wyoming, (USDC WY), 49 LW 2767, 9 June 
1981. 

12YEEOC v. Wyoming, 51 LW 4219, 1 March 1983. 
"OCongressional Quarterly, 1977 Congressional Quarter- 

l y  Almanac (Washington, DC: Congressional Quarter- 
ly, Inc., 1978), pp. 715, 721, 724. 

"' lbid.,  p. 738. 
132/bid.,  p. 739. 
"3Claude Vaughan and James Sharpe, "The Public Uti l i -  

ties Regulatory Policy Act: Implications for Regulatory 
Commission Reform," Public Administration Review 
41 (MayIJune, 1981), p. 388. 

"4 lb id.,  p. 391. 
"5]ames M. Buchanan, "Why Does Covernment Grow?" 

i n  Budgets and  Bureaucracies: The Sources o f  Govern- 
ment Growth, Thomas Borcherding, ed. (Durham, NC: 
Duke University Press, 1977), p. 18. 

i36James Q.  Wilson, "The Politics of Regulation," p. 365. 
'37For a somewhat similar analysis of the "logic of avail- 

able leverage," see Bardach and Kagan, Going by  the 
Book, p. 21. 

'38The Commission on lntergovernrnental Relations, Re- 
p o r t  t o  t h e  President for  Transmi t ta l  t o  Congress 
(Washington, DC: U.S. Government Printing Office, 
1955), p. 66. 

139/bid. The commission noted only three exceptions to  
this rule, relating t o  the National Guard, the conduct 
of national elections, and the trying of certain federal 
cases i n  state courts. 

140For example, Congressional reports supporting pas- 
sage of the Education For A l l  Handicapped Children 
Act apparently overestimated the number of handi- 
capped students receiving an inappropriate education 
from the states. See U.S., General Accounting Office, 
Unanswered Questions on  Educating Handicapped 
Children i n  Local Public Schools (Washington, DC: 
U.S. Government Printing Office, 1981), pp. 11, 12. 

14'Bardach and Kagan, G o i i ~ g  By the Book, pp. 19, 20. 
142Wilson "American Politics, Then and Now," p. 41. 
143Davies and Davies, The Politics o f  Pollution, p. 26. 
Ia4Gary Bryner, "Congress, Courts, and Agencies: Equal 

Employment and the Limits of Policy Implementation," 
Political Science Quarterly 96 (Fall 1981), p. 413. 

1451t might be argued that certain partial preemptions 
that seek t o  "commandeer" state governments in to 
serving federal purposes are equally coercive. Unl ike 
ordinary partial preemptions in  which the federal gov- 
ernment administers a program i f  a state voluntarily 
declines to  do  so, this class of regulations resembles a 
direct order in  that the federal government commands 
states to  implement the program, providing l i t t le op- 
portunity for voluntary withdrawal. Such provisions re- 
main relatively rare, but  they have been used in pro- 
grams l ike the Clean Air Act o f  1970 and Section 210 of 
PURPA. Congressional reluctance to  use this tech- 
nique more frequently is consistent wi th  Congress' 
overall tendency of favoring the less coercive forms of 
intergovernmental regulation. 





Chapter 4 

IMPLEMENTING FEDERAL 
INTERGOVERNMENTAL REGULATION 

THE IMPLEMENTATION PROBLEM 

"Implementation" is  a major concern to ana- 
lysts of American public policy. Though diffi- 
cult to define precisely, the term refers to the 
process through which a statutory law, enacted 
by the Congress and signed by the President, 
becomes a tangible governmental service. Ex- 
perts stress the need to distinguish between 
official intentions and real results. As one writ- 
er puts it, "policy is what governments choose 
to do. lmplementation i s  what they actually 
do."' In between final passage and the final 
product i s  an elaborate administrative process, 
requiring the garnering of resources (including 
funds and personnel) and the establishment of 
procedures (forms, requirements, contact 
points). The focus of implementation analysis 
is here, on the stage between a decision and 
ope ra t i~ns .~  

Although political scientists have long stud- 
ied questions of public administration, their in- 
terest usually revolved around such issues as 
departmental organization, budgeting systems, 
and the techniques of personnel management, 
and for the most part stressed intra-rather than 
inter-governmental relations. It i s  only in the 
past decade that the process of implementing 
federal programs has become an object of 
much close attention. This new interest was a 
natural outgrowth of the expansion of federal 
aid programs during the 1960s. For example, 



one o f  the earliest implementation studies fo- 
cused o n  the initial operations of the landmark 
Elementary and  Secondary Education Act o f  
1965.3 

I f  o n e  lesson has b e e n  lea rned  f r o m  t h e  
growing body o f  research, it is this: a l o t  can go  
wrong.4 Consistent w i th  "Murphy's law," study 
after study has provided detailed documenta- 
t ion o f  programmatic shortcomings. The char- 
acter o f  these findings is aptly illustrated by  the 
subtit le o f  one prominent book i n  the field: 
"Why A Federal Program Failed."5 A second, 
extremely influential study was similarly (but 
more elaborately) headed : "How Great Expec- 
tations in Washington Are Dashed i n  Oakland; 
or, Why It's Amazing that Federal Programs 
Work  at All. . . ."6 A third, more recent assess- 
ment bears the critical bu t  hopeful t i t le "Why 
Government Programs Fail : Improving Policy 
I m p l e m e n t a t i ~ n . ~ ~ '  

Federalism as Obstacle 

One unanticipated consequence o f  the new 
implementation research has been the devel- 
opment o f  a fresh perspective o n  federalism. 
As matters turn out, the system of  legally inde- 
p e n d e n t  state and  na t iona l  gove rnmen ta l  
jurisdictions-established nearly 200 years ago 
as a bulwark t o  our liberty-can sometimes be 
a serious impediment t o  the effective execu- 
t ion o f  centrally designed federal domestic 
programs. The mult ipl ici ty o f  levels means that 
many separate actors all must reach some sort 
o f  work ing agreement before positive results 
can be obtained. Their legal and polit ical inde- 
pendence, rooted i n  our very constitutional 
framework, makes i t  qui te l ikely that they nev- 
er will. These facts make many implementation 
analysts skeptical about complex, nationally d i -  
rected, intergovernmental schemes for social 
o r  governmental reform. 

Public administrators have long recognized 
that the "chains o f  command" created wi th in 
even a single governmental jurisdiction are sel- 
dom as t ight as they might seem t o  an external 
observer. One  major work  stressed the dif f i -  
culty that Presidents have i n  securing the faith- 
ful  execution of orders by "their own" Cabinet 
departments and subordinate officials wi th in 
t h e  execut ive  branch.  President ia l  power ,  
Richard Newstadt declared, is actually only 
"the power t o  p e r s ~ a d e . " ~  

What implementation research adds t o  this 
perception is an appreciation o f  the many addi- 
tional diff iculties that obtain because o f  the 
m u l t i p l i c i t y  o f  par t ic ipants  and  "dec is ion  
points" i n  intergovernmental  program^.^ Car- 
r y i n g  o u t  a speci f ic  p r o j e c t  o f t e n  depends  
upon the involvement o f  more than one feder- 
al department o r  agency, a changing cadre o f  
regional as well as headquarters staff, state of- 
ficials, and a variety o f  actors f rom local gov- 
ernments as well  as private o r  nonprofi t  sector 
organizations. One writer compares the imple- 
mentation process t o  the children's game o f  
"telephone," i n  which the original message 
tends t o  become increasingly garbled as it pas- 
ses f rom player t o  player.1° Furthermore, each 
o f  these participants is apt t o  have dif ferent 
objectives o r  at least dif fer ing priorities. There 
is no administrative hierarchy among the three 
governmental levels. Rather, each possesses an 
autonomous source o f  legal authority, as well  
as an independent bureaucracy and distinctive 
polit ical constituency. Conflict therefore is as 
likely as cooperation. Although intergovern- 
mental programs through the 1950s could be 
accurately characterized as creating a "partner- 
ship" for advancing common goals, most im- 
plementation analysts now present quite a con- 
trary perspective. To Walter Williams, what the 
dramatic expansion o f  shared governance has 
actually produced is 

a most uneasy partnership. And it is a 
pa r tne rsh ip  i n  w h i c h  t h e  negat ive  
p o w e r  o f  each pa r tne r  t o  b l o c k  o r  
harass is m u c h  s t ronger  t h a n  t h e  
positive power t o  move i n  desired 
directions." 

Most  analysts appear t o  agree that bo th  po- 
litical and administrative accountability suffer 
f r o m  t h e  separat ion o f  p o l i c y m a k i n g  and  
administrative responsibilities which intergov- 
ernmental programs imply. O n  the one hand, 
as Martha Derthick has written, the "distance" 
o f  Washington f rom the local scene makes it 
hard for federal policymakers t o  know what 
must be done t o  achieve their objectives. As a 
consequence, they tend t o  set unrealizable 
goals: 

[Sleparation f rom local politics and 
administration gives federal policy 



makers a license to formulate ideal, 
innovative objectives, because the 
political and administrative burdens 
the innovations they conceive will be 
borne locally. They are free, much 
freer than local officials, t o  stand 
publicly for progress and high princi- 
ple. Not having ordinarily to decide 
concrete cases, they do not have to 
make the compromises that such 
cases require.12 

On the other hand, as Jerome Murphy has em- 
phasized, federal officials also face major prob- 
lems in assuring that local officials comply with 
their intentions and requirements. Thus, he 
writes, 

the federal system-with its disper- 
sion of power and control-not only 
permits but encourages evasion and 
dilution of federal reform, making it 
nearly impossible for the federal ad- 
ministrator to impose program prior- 
ities; those not diluted by Congres- 
sional intervention can be ignored 
during state and local implementa- 
tion.13 

Together, these factors increase the proba- 
bility of programmatic shortcomings and even 
failure while reducing the capacity to clearly fix 
responsibility for disappointing results. Al- 
though there may be blame enough to  go 
around, on this issue (as many others) "where 
you stand depends on where you sit." Federal 
officials charge that their local counterparts are 
narrow-minded and overly responsive to the 
community "establishment." Locals see Wash- 
ington as naive and impractical, too far away to 
appreciate their particular circumstances, and 
two-faced i n  its tendency to  rush in to  pro- 
grams that others must administer. Both levels 
view the other as constrained by bureaucratic 
procedures and more interested .in spending 
money then i n  eff icient management.I4 Be- 
cause of the multiplicity of independent layers 
and actors, then, accountability is  diffused and 
confused. Theodore Lowi and Benjamin Gins- 
berg charge that 

Federalism in the United States has 
become responsibility's escape 
route. Because of the federal struc- 

ture of government and the institu- 
tional consequences that flow direct- 
ly from that federal structure, when 
federal policies are carried out by 
those with local responsibilities, the 
policies become, as Swift would put 
it, "but a ball bandied to and fro, and 
every man carries a racquet about 
him to strike it from himself among 
the rest of the company."15 

REGULATORY PROGRAMS: 
A NEW CHALLENGE 

The implementation literature has become 
extensive enough that it i s  possible to create 
theories of governmental performance and to 
identify some of the chief obstacles to action. 
To date, however, the butk of this research has 
been concerned with the most traditional in- 
strument of federal intergovernmental policy, 
the grant-in-aid. Although there have been nu- 
merous studies of the old-style regulatory com- 
missions, the newer types of intergovern- 
mental regulatory programs, which are the 
primary focus of this report, have been studied 
much less frequently and less intensively. 

Despite this shortcoming, various academic 
and governmental sources do provide enough 
information to suggest some major features of 
the process of regulatory implementation. This 
chapter reviews key findings. What it indicates, 
however, i s  in many ways troubling. There are 
a variety of administrative and political impedi- 
ments to the effective operation of intergov- 
ernmental regulatory programs and to the at- 
tainment of their  objectives. Indeed, 
implementing intergovernmental regulation 
may be even more difficult than the process of 
implementing intergovernmental grants-in-aid. 
As this chapter will illustrate, 

Substantial delays are frequently encoun- 
tered between passage of a regulatory stat- 
ute and the beginning of actual administra- 
tion and enforcement. 
Legislative language and history often pro- 
vide insufficient guidance on crucial oper- 
ational questions. 
In many cases the technical or scientific in- 
formation required for efficient and effec- 
tive regulation is not available. 
Issues not addressed or left unresolved by 



the Congress often erupt into intense po- 
litical conflict dur ing the rulemaking stage. 
Federal regulators tend toward expansive, 
inflexible, and costly interpretations o f  na- 
tional requirements. 
Overly stringent o r  unrealistic regulatory 
standards and requirements actually may 
hamper progress toward national goals. 
The n e w  fo rms  o f  federa l  in tergovern-  
mental regulation have been litigated heav- 
ily, adding t o  delays and uncertainties. 
Federal courts typically have upheld agen- 
cy interpretations o f  legislative intent, o r  
have urged faster action, tighter standards, 
and more vigorous enforcement. 
Federal agencies generally lack adequate 
capacity and resources t o  assure ful l  com- 
pliance wi th  regulatory requirements. 

For administrative and polit ical reasons, 
federa l  o f f i c ia ls  are o f t e n  re luc tant  t o  
impose harsh sanctions against state and 
local governments that fail t o  meet nation- 
al standards or  deadlines. 
Attainment of regulatory objectives de- 
pends heavi ly  u p o n  t h e  leadersh ip  and  
commitment o f  target jurisdictions. 

Criticism of Regulatory Performance 

These conclusions are quite consistent w i th  
t h e  w idesp read  c r i t i c i sm o f  regu la tory  per -  
formance i n  general. Stephen Breyer notes that 
"as regu la t i on  has g rown ,  so has concern  
about regulatory failure."16 Many critics stress 
t h e  e n o r m o u s  pr iva te  sector  cost  bu rdens  
imposed by regulation, variously estimated at 
$60 bi l l ion t o  as much as $180 bi l l ion annually. 
They regard the regulatory process itself as 
unw ie ld l y ,  un fa i r ,  and  even fundamenta l ly  
undemocratic in procedure." More telling, 
however, is the belief that actual results have 
fallen short o f  expectations, despite substantial 
effort and outlays. Robert Crandall offers a 
harsh review o f  current health, safety, and en- 
vironmental regulation, contending that 

there is no solid evidence that the 
regulatory programs are even mod- 
estly effective. In most instances, the 
statutes mandate tasks so extensive 

that the agencies cannot meet dead- 
lines, enforce the rules they set, de- 
fend themselves i n  court, and con- 
duct retrospect evaluations o f  their 
effectiveness.18 

Another expert, Lester B. Lave, concludes that 
regulatory 

s tandard-set t ing  is b o t h  t ime-  
consuming and cumbersome, that 
often the wrong substances are regu- 
lated, and the implementation and 
en fo rcemen t  are expens ive  and  
inadequate.lg 

Finally, although public opin ion polls do  show 
considerable support for  many regulatory ini t i -  
atives, there is also considerable popular dis- 
enchantment w i th  actual p e r f ~ r m a n c e . ~ ~  At 
least one expert believes that much of the pub- 
lic's dissatisfaction w i th  government stems 
f rom excessive and ineffective regulation rat h- 
er than excessive levels o f  spending: 

The real diff iculty has been that, as 
society has become more complex, 
government has been forced t o  in- 
tervene more and more i n  the activi- 
ties and decisions o f  consumers and 
businessmen in  order t o  achieve na- 
tional objectives-and has done so 
almost exclusively w i th  detailed laws 
and regulations. Such regulatory ef- 
forts have of ten been inefficient and 
somet imes have d o n e  m o r e  ha rm 
than good.21 

It  wou ld  not  be  surprising if such views were 
expressed by  members o f  those groups which 
have borne the brunt  o f  meeting costly and de- 
manding standards. However, many o f  those 
who ardently support the goals also recognize 
the shortcomings o f  the new federal regula- 
tion. M ike  McCloskey, the executive director 
o f  the Sierra Club-one o f  the largest and most 
active conservation organizations-has provid- 
ed this assessment o f  environmental regula- 
tions: 

What I th ink was clear as the '80s 
began is that the country has not  yet 
translated either our  beliefs or  pro- 
grams into tangible results. We have 
lots o f  laws on the books. We have a 



great many people working on pro- 
grams with billions of dollars being 
spent, but the pattern of results is  
st i l l  very spotty. One can point  t o  
limited success in terms of improving 
air and water quality, in terms of fish 
coming back in many streams. But in 
terms of tangible measures of envi- 
ronmental improvement, particularly 
in the pollution-fighting field, we've 
probably moved only 15% to 30% of 
the way toward our goal. On some 
issues, such as hazardous waste 
dumps and toxic chemicals, we are 
still pretty much caught at the level 
of spinning out words with very little 
tangible action.22 

At best, then, the record of achievement i s  lim- 
ited and spotty. In few cases have statutory 
goals, or the earnest hopes of initial legislative 
proponents, been fully realized. 

At the same time, the precise magnitude of 
failure or achievement i s  difficult to determine. 
The results of many programs are hard to 
measure. Furthermore, assessments depend in 
large part on the standard against which specif- 
ic programs are judged. It i s  posible to find 
some evidence of progress in selected areas. 
For example, EPA data suggest that emissions 
of most major air pollutants have declined over 
the past decade." The number of handicapped 
children provided an appropriate public edu- 
cation by local schools rose from 3.4 in 1977 to 
3.8 mi l l ion i n  1979 after the passage of PL 
94-142.24 About 440,000 advertising signs were 
removed from alongside the nation's highways 
since the passage of the Highway Beautifica- 
t ion Act in 1965.25 On the other hand, in nearly 
every field, achievements have been inconsist- 
ent. Available data show no similar evidence of 
progress toward national water quality goals.26 
By Department of Education estimates, over 2 
million additional handicapped children have 
yet to be identified and served by school dis- 
t r i c t ~ . ~ '  Another 220,000 billboards remain to 
be removed, a job which the General Account- 
ing Office estimates may require an additional 
21 years.28 

These mixed appraisals are nicely illustrated 
by a recent study of the effects of Title IX of 
the Education Amendments o f  1972-a 

crosscutting requirement that prohibits sex 
discrimination in schools receiving federal fi- 
nancial aid-prepared by the National Advisory 
Council on Women's Educational Programs. 
According to the Council's generally positive 
report, 

The past nine years have seen much 
progress toward the goal of Title IX, 
far more than i s  generally recog- 
nized. But many problems still re- 
main. The posit ion o f  women and 
girls in education today resembles 
the glass which i s  half full and half 
empty, depending on one's 

As evidence of progress, the report notes that 
admission patterns have changed in colleges 
and professional schools, with women now 
constituting a majority of undergraduates. Fi- 
nancial aid, counseling, and other student 
services have become more equitable, and 
both educational programs and extracurricular 
activities have been opened to students of 
both sexes. Athletics have been the area with 
the most visible and dramatic changes. At the 
same time, employment of women in  high- 
level education positions has improved only 
slightly, despite many complaints of discrimi- 
nation. Women school administrators remain 
scarce, and women college instructors lag be- 
hind their male counterparts in number, salary 
and tenure.30 

Such findings are quite typical. Hence, the 
view that "nothing works" seems as one-sided 
as the contrary claim that "all i s  well." How- 
ever, the clearest lesson emerging from more 
than a decade's experience with implementing 
new intergovernmental regulatory programs 
confirms the conclusion of earlier studies: a 
lot can go wrong. Translating intentions into 
results i s  extremely difficult, time-consuming, 
and uncertain of success. The balance of this 
chapter draws upon the case study literature, 
evaluation reports, and program audits to iden- 
tify and illustrate some of the most common 
problems and obstacles. 

WRITING RULES: EASIER SAID 
THAN DONE 

The rulemaking process-that is, the set of 



formal procedures through which a statute 
adopted by the Congress and signed by the 
President i s  translated into a set of specific re- 
quirements carried out and enforced by execu- 
tive branch agencies-is much less widely un- 
derstood than the more dramatic and more 
public legislative pro~ess .~ '  Yet, it may be near- 
ly as important. The laws adopted by Congress 
are not self-executing and often are written in 
broad terms. Administrative agencies, charged 
w i th  interpret ing and executing the wi l l  of 
Congress, must resolve any vagaries and 
ambiguities in developing specific procedures 
for program implementation Depending upon 
the area in question, rulemaking may require a 
high degree of technical expertise as well as 
sound legal judgment. And, because the affect- 
ed interests often attempt to influence out- 
comes, it is deeply embedded in politics. The 
following discussion highlights these issues. 

A Lesson in Complexity 

The basic procedures governing the rule- 
making process were laid down by the Con- 
gress in  the Administrative Procedure Act 
(APA), adopted in 1946 in the wake of the burst 
of New Deal regulatory initiatives. Among 
other things, the APA was intended to assure 
an ample degree of openness and public par- 
ticipation in agency deliberations. It specifies, 
for example, that federal agencies must pub- 
lish proposed regulations (in the Federal Regis- 
ter) and invite interested parties to comment 
upon them. In many instances, opportunities 
to submit written comments are supplemented 
by formal hearings. Recent Presidents also 
have embellished the APA's rulemaking proce- 
dure with further requirements specified by 
executive order. As Chapter 6 indicates, these 
additions have often required agencies to con- 
sider a variety o f  alternative regulatory ap- 
proaches, subjecting each to economic "cost- 
benefit" analysis. Only after completion of 
these steps may a final rule be adopted and 
published ( in  the Code o f  Federal Regula- 
tions). 

The publication of a final rule does not nec- 
essarily conclude the rulemaking process. 
Agency interpretations of statutory language 
may be subject to judicial review and have, 
with increasing frequency, been challenged in 
court. Agencies also are free to propose modi- 

fications of our supplements to existing rules, 
and of course usually must do so when statuto- 
ry language is amended by the Congress. 

The tasks involved in rulemaking are often 
substantial and the t ime taken to  complete 
them is generally measured in  years, not  
months. Consider, for example, Section 504 of 
the Rehabilitation Act, adopted by Congress in 
1973 to  prohib i t  discrimination against the 
handicapped in federally assisted programs. 
Interpreting this 45-word statutory provision 
required determining who could be consid- 
ered "handicapped" within the meaning of the 
law-one controversial question involved the 
coverage of alcoholics and drug addicts-and 
the detailed specification of what actions (or 
inactions) constitute unlawful forms of dis- 
crimination. HEW regulations implementing 
Section 504 were not issued until 1977, and 
consumed some 40 pages of the Code o f  Fed- 
eral Regulations. Moreover, although the HEW 
rules provided some general guidance, similar 
determinations had to be made separately by 
each federal department and agency for those 
assistance programs falling within its jurisdic- 
tion. The rules prepared by the Department of 
Transportation, to  cite one example, were 
some 34 pages in length. 

Just how difficult and time consuming this 
process can be i s  suggested by a newspaper ac- 
count of the effort to adopt Section 504 rules 
for the Treasury Department's general revenue 
sharing program. The responsible official, as- 
signed in 1978 to interpret the 1973 law, devot- 
ed three years to the task. Over this period, 
the official had to: 

wri te the rules i n  accordance w i th  the 
governmentwide guidelines issued by what 
was then the Department of Health, Educa- 
tion and Welfare, 

publish proposed rules i n  the Federal 
Register, 

send them to HEW for review, 

wait eight months for HEW approval, 

review President Carter's Executive Order 
12044 to see if her office should do a cost- 
benefit analysis of her handicapped dis- 
crimination rules, 

consult OMB for an opin ion on that 
question, 



submit the draft rules to the Equal Employ- 
ment Opportunity Commission for review, 

consider the comments of those who re- 
sponded to the Federal Register entry, 

revise the draft of the rules, 

publish the proposed rules in the Federal 
Register again, 

submit the rules to the EEOC again, 

wait a month for approval, 

comply with an OMB directive to write an 
analysis explaining why no regulatory anal- 
ysis was necessary under Carter's execu- 
tive order, and make this analysis part of 
the preamble to the rules, 

submit the rules to  the Department of 
Health an Human Services (HEW'S succes- 
sor) for approval again, 

pray that HHS approved them before a 
pending executive order was issued that 
would transfer this approval power from 
HHS to the Justice Department, 

wait four months, and 

win approval a week before Justice took 
over authority to coordinate these rules.32 

Nor did the saga end here. The author's ef- 
forts, scheduled to take effect on February 4, 
1981, were delayed once again, this time by the 
freeze on "midnight regulations" that Presi- 
dent Reagan imposed shortly after taking of- 
fice. Although this freeze was to last 60 days 
(and did, for many of the affected rules), im- 
plementation of the Section 504 requirements 
was deferred again on March 30th, and again 
on June Ist, and again on June 16th-the latter 
time for an indefinite period. Following threat- 
ened court action by the Paralyzed Veterans of 
America, certain parts of the regulations were 
put into effect on an interim basis on August 
14th.33 The suspense was still not over, for ear- 
ly in 1982 the Department of Justice initiated a 
governmentwide review of Section 504 require- 
m e n t ~ . ~ ~  Ultimately, however, no further alter- 
ations were made. 

Regulatory Delay: A Common Problem 

The 504 case, in which the rulemaking proc- 
ess extended over a period of some nine years, 
is  by no means unusual. According to a study 

prepared by the U.S. Senate's Committee on 
Governmental Affairs, 

Most federal regulatory proceed- 
ings are characterized by seemingly 
interminable delays. I t  is widely 
thought that the regulatory process 
takes far too long to accomplish too 
little; that it is plagued by lethargy 
and inefficiency; and that it steers a 
rudderless course unassisted by plan 
or priority. 

Delay heightens frustration, 
impedes initiative, and postpones ac- 
t ion on pressing problems. By 
sapping the agency's l imi ted re- 
sources, it makes it impossible for 
the agency to accomplish what it oth- 
erwise could. 

Undue delay is  very costly for gov- 
ernment, consumers, and industry 
alike. 

It i s  at once a symptom and a cause 
of publ ic frustration w i th  federal 
r e g ~ l a t i o n . ~ ~  

Although the Senate committee study fo- 
cused principally on the rulemaking proce- 
dures of such "old style" regulatory commis- 
sions as the CAB, FCC, and ICC, other 
evidence suggests that its conclusions apply 
with equal force to the regulatory agencies in- 
volved with intergovernmental programs. A 
comprehensive Off ice of Management and 
Budget study of the management of federal 
crosscutting requirements found that 

there is often considerable delay be- 
tween the t ime a requirement be- 
comes law and the time when official 
guidance on the requirement i s  is- 
sued to  the agencies by the ap- 
pointed lead body. I n  the case of 
many of the requirements, this delay 
i s  equal to  i f  not  greater than the 
time lag within the assistance agency 
in  taking action on the require- 
ment.. . . It took five years for the 
EPA to  issue guidelines (Apri l  16, 
1975) implementing Section 508 of 
the Federal Water Pollution Control 
Act o f  1970. Revision of the Advisory 
Council on Historic Preservatons' 



1974 guidelines began in 1977 and 
was no t  completed un t i l  January 
1979.36 

Similar observations have been made about a 
considerable variety o f  o ther  intergovern- 
mental  regulatory programs and program 
types, including rules on health ~ l ann ing ,~ '  en- 
dangered species,38 handicapped education,39 
sex d i sc r i r n i na t i ~n ,~~  hazardous waste dispos- 
alp4' occupational health and safety,42 and strip 
mining control.43 

Agency Mismanagement 

A variety of factors-internal as well as exter- 
nal, substantive as well as procedural-seem 
to  slow down the workings of the regulatory 
machinery. Bureaucrats, legislators, judges, or- 
ganized political interests, and the public all 
share responsibility for regulatory delays and 
uncertainties. The best that can be said, on the 
basis o f  available evidence, is that there is 
enough blame to  go around. The following 
discussion simply notes some of the factors 
that have been identified in  various studies. 

Given the central role played by the execu- 
tive branch in  rulemaking procedures, it is not 
surprising that federal bureaucrats are a princi- 
ple target of criticism. The Senate committee 
study of regulatory delay stressed a series of 
factors pertaining to  poor agency practices, in- 
cluding too much emphasis on "trial-type" 
procedures, inadequate planning and leader- 
ship by top management, too little effort in set- 
t ing and enforcing deadlines, extra and unnec- 
essary layers of review, and a failure to  make 
sufficient use of incentives and sanctions to  
encourage part icpants to  speed up  
 proceeding^.^^ 

In some instances, various administrative 
shortcomings do appear to have contributed to  
delays in  issuing intergovernmental regula- 
tions. Fishel and Pottker, who conducted a de- 
tailed study of  Title IX sex discrimination re- 
quirements, argue that 

The two years it took to  develop the 
proposed regulation was inexcusably 
long. An in terna l  DHEW manage- 
ment  system that prov ided inade- 
quate oversight over OCR, combined 
w i t h  poor  administrat ion and the  

lack of  strong leadership in OCR it- 
self contributed to  the slow speed at 
which the regulation was developed. 
Considering the chaotic state of OCR 
during most of this time period, it i s  
not suprising that it took such a long 
time to  issue the proposed regula- 
tion; it is a wonder that a regulation 
got developed at 

Other evaluators concur that the Office of 
C iv i l  Rights was "extremely i l l -managed 
throughout the 1 9 7 0 ~ . " ~ ~  But OCR i s  not the 
on ly  agency whose performance has some- 
times been found wanting. The Environmental 
Protection Agency, according to  a General Ac- 
counting Office assessment, was unorganized 
and understaf fed du r i ng  the  crucial  early 
stages of implementing the Toxic Substances 
Control Act.  EPA took more than two years to  
develop an appropriate organizational struc- 
ture  fo r  t he  program; engaged in  a t ime- 
consuming search for an assistant administra- 
tor to  head it; had difficulties fi l l ing other key 
management and staff positions; and did not 
develop a clear strategic plan to  guide its ac- 
t i o n ~ . ~ '  As a result, GAO charged, neither the 
public nor the environment were much better 
protected four years after the passage of  what 
President Ford had termed "one of the most 
important pieces of environmental legislation 
that has been enacted by the C~ngress . " '~  

This kind of administrative criticism i s  con- 
sistent with a long line of argument that the 
p rob lem w i t h  regulat ion is the  regulators 
themselves-and that the so lu t ion l ies i n  
upgrading the quality of   appointee^.^^ At the 
same time, many other observers believe that 
mismanagement is not  the sole or even princi- 
pal cause of regulatory delays and inefficien- 
~ i es .~O  They argue that federal regulators are as 
capable, energetic, and honest as the people 
employed in other lines of endeavor. Rather, a 
variety of structural and political factors affect 
how well regulators perform. These include 
the nature of the task imposed upon them, the 
incentives t o  wh ich  they respond, and the 
kinds of external pressures to  which they are 
subjected. From this perspective, then, many 
of the problems of  regulation seem to  be ge- 
neric in nature. They are inherent in the proc- 
ess itself. 



Administrative Complexity 

James Q. Wilson is one analyst who believes 
that bureaucrats are too often made the scape- 
goats for regulatory delays and shortcomings. 
A principal conclusion of his study, The Poli- 
tics of Regulation, i s  that 

Much of what appears to be the re- 
sult of bureaucratic ineptitude, agen- 
cy imperialism, or political meddling 
i s  the result of the sheer magnitude 
of many regulatory tasks. Improving 
the quality of our air and water, mak- 
ing the workplace safer, guaran- 
teeing that only efficacious drugs are 
used, regulating the price of natural 
gas, assuring that educational pro- 
grams have no discriminatory 
effects-all these and many other 
laudatory goals impose simply stag- 
gering workloads on the responsible 
agencie~.~'  

In some cases, the rapidly expanding duties 
and shifting national priorities of recent years 
would have taxed any organization. Both the 
Office of Civil Rights and the Environmental 
Protection Agency, whose administrative short- 
comings were noted above, have been bur- 
dened with an ever-expanding array of new 
regulatory statutes to be interpreted, imple- 
mented, and enforced: 

Congress has continued to heap ad- 
ditional tasks on the EPA with each 
new law, often giving it new jobs be- 
fore i t  could get a handle on o ld 
ones.. . . More than ever these days, 
the EPA is struggling to do its job. 
While the agency's list of unfinished 
business grows, it i s  torn apart by 
politics, economic constraints, and 
legal challenges. Many wonder 
whether the agency can meet its re- 
sponsibilities for enforcing the na- 
tion's major environmental laws.52 

Similarly, during the early 1970s, OCR had ma- 
jor new programs assigned to it at the rate of 
almost one per year. Given the mounting 
workload and slower pace of personnel 
growth, the agency's performance may be bet- 
ter than should have been expected.53 

In other agencies, too, a lack of adequate 
staff resources contributed to delays and short- 
comings. The Fish and Wildlife Service (FWS) 
of the Department of Interior has been much 
criticized for its slow progress in implementing 
the Endangered Species Act and especially in 
designating species requiring protection under 
its provisions. In self-defense, the program's 
manager stressed that he had only 6-8 profes- 
sionals for assignment to this crucial task.54 
Optimum performance might have required a 
staff three to four times larger.55 

Still, the size of the regulatory workload is 
not the sole source of delay and confusion. 
Some tasks are difficult and time-consuming by 
their very nature. Much of the new social regu- 
lation, and particularly those programs that call 
for sett ing standards, require specialized 
knowledge at or beyond the limits of contem- 
porary scientific research. According to  
Stephen Breyer, gathering the information 
needed to write a sensible standard-and one 
which can withstand close technical, legal, and 
political scrutiny-is the central problem of 
the standard-setting process and the most 
pressing task facing many regulatory 
agencies.56 

One example of the kinds of technical fac- 
tors that can slow the development of federal 
regulations is provided by experience with oc- 
cupational safety and health (OSHA) legisla- 
tion. By and large, the officials of the Occupa- 
t ional Safety and Health Administration, 
established by law in 1970, were strongly 
committed to the agency's goals and the suc- 
cess of their new program. Indeed, if anything, 
OSHA may have suffered more from excessive 
zeal than disinterest during its early years.57 
This commitment was reflected in the agency's 
promulgation of some 300 pages of "consen- 
sus" safety and health standards in the first 
months of the agency's operation, well in ad- 
vance of the two-year statutory deadline.58 
Since then, the rate of issuance for new stand- 
ards has been glacial. By the end of the 1970s, 
the agency had issued fewer than ten final 
health standards and an equally small number 
of safety standards. At this rate, it appeared 
that OSHA might take over a century to devel- 
op standards for substances already known to 
be toxic.59 

To a considerable degree, this slow pace of 



action results f rom the technical complexity o f  
the tasks involved. Much  contemporary health, 
safety, and environmental legislation requires 
administrators t o  set standards on  the basis o f  
scientific judgments about risk. The OSHA Act, 
for example, specifies that 

The Secretary, i n  p r o m u l g a t i n g  
standards dealing w i th  toxic materi- 
als o r  harmful physical agents under 
this subsection, shall set the stand- 
ard which most adequately assures, 
t o  the extent feasible, o n  the basis of 
the best available evidence, that n o  
employee wi l l  suffer material impair- 
ment o f  health o r  functional capacity 
even if such employee has regular 
exposure t o  the hazard dealt w i th  by 
such standard for the period o f  his 
work ing life.60 

Statutes regulating such diverse areas as air 
quality, dr ink ing water, automobile safety, and 
food and drugs impose similar responsibilities. 
A l though  t h e  task appears s t ra igh t fo r -  
ward-and the goal certainly laudatory- prob- 
lems arise because a review o f  scientific evi- 
dence usual ly  does n o t  p r o v i d e  clear, 
definitive answers t o  the questions o f  risks, 
benef i ts ,  o r  costs tha t  regu la tors  must  ad- 
dress.61 Instead, the information available is 
usually partial and sometimes contradictory. 
OSHA's regulatory delays are largely produced 
by the combination o f  an administrative proce- 
dure for  standard-setting which has been de- 
scribed as "Byzantine" and " t o r t ~ o u s " ~ ~  and 
the lack o f  relevant technical and scientific in- 
formation. Steven Kelman observes that 

The quality o f  knowledge available 
on  risks and costs i n  the area o f  oc- 
cupa t iona l  safety and  hea l th  is 
surpr is ingly- indeed,  shock ing-  
ly-poor. Estimates o f  the costs of 
achieving various levels of protect ion 
have var ied  w i d e l y  i n  every OSHA 
rulemaking proceeding. . . . The same 
p r o b l e m  exists f o r  t h e  sc ient i f i c  
evidence.63 

Similarly, Frank J .  Thompson has commented 
that OSHA's task o f  

isolating the most serious threats was 
. . . far f rom simple. Good data on  oc- 

cupa t iona l  diseases w e r e  i n  sho r t  
supply. Sometimes a job-related dis- 
ease simply proved dif f icult  t o  identi- 
fy. Byssinosis o r  b rown lung, for in- 
stance, resembled o t h e r  diseases 
and posed complex problems of di- 
agnosis. Then, too, l ink ing a given 
disease t o  a workplace hazard (as op- 
posed  t o  a persona l  hab i t  such as 
smoking) presented diff iculties. The 
long gestation period for some can- 
cers further compounded the com- 
plexity o f  the issues. The incidence 
o f  various types o f  occupational dis- 
ease was, then, dif f icult  t o  guage. 
One  Congressman went so far as t o  
conclude that the data available on  
t h e  ma t te r  were  " n o t  w o r t h  a 
damn."64 

In the search for  information, regulators of- 
ten turn t o  a variety o f  sources o f  expertise and 
information. Yet none o f  the available alterna- 
tives-in-house staff, industry, independent 
experts, o r  consumer groups-can be counted 
o n  t o  possess, o r  t o  be wi l l ing t o  provide, ade- 
quate o r  accurate analyses.65 Although it is no t  
required t o  d o  so by law, OSHA frequently ap- 
points advisory committees composed o f  rep- 
resentatives of labor, management, and the 
general public. However, committee delibera- 
tions often have been wracked by major dis- 
putes and have done l i t t le t o  speed the devel- 
o p m e n t  and  acceptance o f  p roposed  
standards. As Nichols and Zeckhauser observe, 

Even u n d e r  t h e  best  o f  c i r cum-  
stances, t h e  process is very t ime-  
consuming, particularly w i th  major 
health standards, and there are often 
many delays, including court chal- 
lenges by the affected industries. For 
example, i n  1971 an industry associa- 
t ion asked OSHA t o  develop a coke- 
oven-emissions standard. [The Na- 
t i ona l  I ns t i t u te  f o r  Occupa t iona l  
Safety a n d  Heal th1 t ransmi t ted  i ts  
recommendations i n  early 1973, the 
advisory committee completed its re- 
port  i n  the spring o f  1974, and the 
proposed standard was published in  
the summer o f  1975. The final stand- 
ard was not  promulgated unti l  Octo-  



ber 1976, five years after the standard 
was initially requested and almost 
four years after NlOSH presented its 
 recommendation^.^^ 

Other examples of similar problems abound. 
EPA's efforts at devising regulations to protect 
the public from hazardous wastes also have 
foundered because of problems of analysis and 
d e f i n i t i ~ n . ~ ~  Ideally, the regulations should 
protect human health and the natural environ- 
ment whi le imposing min imum economic 
hardship on industry. However, the long-term 
consequences of exposure to many chemicals 
are not yet well understood. Environmental 
contamination has only recently been recog- 
nized as a problem-but some compounds 
may take 15 to 20 years to produce adverse ef- 
fects on health. Thus, regulators have been 
faced with the duty of imposing emission con- 
trols in the absence of adequate scientific data. 
That they have had difficulty in doing so is  sug- 
gested by the fact that it took the EPA some 
four years to published any rulings, primariy 
because of its problems in defining the legal 
and technical terms on which the rulings are 
based. 

Much the same can be said of attempts to set 
regulatory standards in such diverse aras as air 
pollution control and the protection of endan- 
gered species. Many studies have found some 
positive association between pollution levels 
and the incidence of various illnesses, and do 
suggest that the levels of pollution found in 
many cities are harmful. At the same time, ac- 
cording to Charles T. Stewart, Jr., "Our knowl- 
edge of air pollution and its effects is inade- 
quate for the policies that are being formulated 
and implemented."6s Measures of air pollution 
levels lack precision, and too little i s  known 
about the extent to which various levels of dif- 
ferent pollutants-along with dozens of other 
intervening factors-produce specific diseases 
in different individuals and population groups. 
Similar technical uncertainties have hampered 
the protection of rare animals and plants.69 
There are problems in classifying animals into 
speciies and subspecies, and even more diffi- 
culties in determining population size and sta- 
tus. Wi th  l imited data, future populat ion 
trends must be based upon often conflicting 
"expert judgments," rather than precise mod- 
els. As a result, new listings have often ap- 

peared quite sporadic, and their validity has of- 
ten been challenged.70 

Statutory Ambiguity 

Legislative imprecision is  a third important 
factor that can slow, or complicate the rule- 
making process. Although some kinds of regu- 
latory tasks are, by their  nature, quite de- 
manding, this "complexity is compounded 
when the mandate to be carried out i s  unclear 
or controversial or when possible methods for 
doing so are uncertain," as Laurence E. Lynn, 
Jr., has observed." Indeed, many analysts 
share the conviction of Richard J.  Tobin that 

perhaps the most important aspect of 
any implementation process is  the 
meaning asssigned to policy goals. 
Without a precise understanding of 
what constitutes fair housing, equal 
opportunity, or environmental quali- 
ty, legislative mandates and presi- 
dential proclamations calling for ac- 
ceptable levels of these values are 
mean ing les~ .~~  

The lack of such clarity was one of the princi- 
pal reasons for the five-year delay and intense 
controversy involved in devising regulations 
for Section 504, which bars discimination 
against the handicapped. In contrast with other 
nondiscrimination legislation, the one- 
sentence provision adopted in 1973 failed to in- 
dicate whether regulations would be needed 
to implement the law and, if so, which agency 
was to be responsible for preparing and 
enforcing them.73 Moreover, the provision 
lacked any legislative history to assist in its 
intepretation. As a Congressional staffer ob- 
served subsequently, 

Section 504 did not one day of Con- 
gressional hearings, not one word 
was mentioned in the Senate com- 
mittee report, n o t  one word  was 
spoken about it on the floor when 
the original bill passed, and there 
was no explanation in the Statement 
of Managers following the House- 
Senate ~ o n f e r e n c e . ~ ~  

Lacking any clear guidance, the bureaucracy 
took its time in r e ~ p o n d i n g . ~ ~  The following 
year, Congress did provide (in a Senate report) 



an ex post facto legislative history indicating 
Section 504 was to be regarded as a civil rights 
law, vigorously enforced by regulation. But 
progress was slowed by HEW'S lack of familiar- 
ity with what practices might constitute dis- 
crimination against the handicapped and what 
remedies were appropriate. 

After two more years, in May 1976, the de- 
partment proposed rules to guide the recipi- 
ents of its grant funds, and a group of handi- 
capped persons-dissatisfied with the pace of 
events-obtained a court order commanding 
then-Secretary David Mathews to sign them. 
But Mathews demurred, saying that he wanted 
to be sure that the regulations followed Con- 
gressional intent.76 According to the account of 
his successor, Joseph A. Califano, jr., Mathews 
considered Section 504 to have been "one of 
the most irresponsible and thoughtless" acts 
o f  Congress and was dismayed by the pro- 
posed rules that called for elaborate structural 
changes in schools, hospitals, nursing homes, 
and other facilities, at a cost in the billions of 
dollars. He refused to sign them and, on his 
next to the last day in office, sent the 185-page 
text to Congress. "You passed the law with 
'not one day' of hearings or debate and no 
guidance for implementation," he said in ef- 
fect. "Here i s  our interpretation. Is i t  

The impasse was left to be resolved by the 
incoming Carter Administration. Secretary 
Califano began a comprehensive review of 504, 
intending to restructure the rules to aim for 
program accessibility rather than structural 
changes, thus reducing excessive costs. But he 
was pressured by handicapped groups who, 
wearing "Sign 504" buttons, staged protests in 
front of his home, in HEW regional offices, and 
at departmental headquarters. Final regula- 
tions were issued on April 28, 1977, just in time 
to avoid another round of  demonstration^.'^ 

The case of Section 504 is a dramatic illustra- 
tion of the kinds of confusion and delays that 
may result from statutory imprecision. Unfor- 
tunately, this case is by no means unique. In- 
deed, the implementation of most major non- 
discrimination statutes has suffered from 
limited consideration during the legislative 
stage. Even Title VI of the 1964 Civi l  Rights 
Act-the granddaddy of all nondiscrimination 
provisions- 

emerged from Congress without a 
definite legislative history to serve as 
an explicit directive for administra- 
t ion. I t  proceeded to the White 
House, where, despite the creation 
of a Presidential Council on Equal 
Opportunity, a vague aura continued 
to surround the requirements implic- 
it in the title.. . . The politics of the 
coalition and the nature of the issue 
created a situation in which none of 
the powerful  elements wi th in the 
legislative coalition . . . had a clear 
picture of the path that would be re- 
quired for federal officials to pro- 
ceed from the status quo to the goal 
enunciated in Title V1.79 

Congressional debate concerning Title [X's ban 
on sex discrimination, adopted in 1972, 

rarely descended from broad gener- 
alizations and pious invocations of 
the need to assure fair treatment to 
women. There was no serious effort 
to review enforcement experience 
with Title VI for clues as to the prob- 
lems that might emerge from a simi- 
lar ban on sex discrimination. Nor, 
on the other hand, was there any se- 
rious effort to consider whether sex 
discrimination might raise rather dif- 
ferent problems or issues than race 
discrimination or the extent to which 
separate facilities for men and wom- 
en should be treated in the same way 
as racial segregation under Title VI. 
Congress, in short, simply handed 
over t o  HEW an extremely broad 
mandate in a very sensitive area, with 
a legislative history affording virtual- 
ly no more guidance to HEW officials 
than the ambiguous terms of the 
statute itself.80 

Similarly, in enacting the Age Discrimination 
Act of 7975, the Congress 

performed few of the conventional 
policymaking functions for which it 
is  thought to be admirably designed: 
It failed to specify the problem; it 
gathered little information; it failed 
to articulate and weigh competing 



values o r  reduce them t o  operational 
terms; i t  considered n o  alternatives; 
and  i t  dec l i ned  t o  make  ha rd  
~ h o i c e s . ~ '  

O n  signing the act into law, President Ford 
protested that "the delineation o f  what consti- 
tutes unreasonable age discrimination is so 
imprecise that i t  gives l i t t le guidance i n  the de- 
velopment o f  regulations t o  prohibit  such dis- 
c r i m i n a t i ~ n . " ~ ~  The issuance o f  rules by  HEW 
was delayed four years because most o f  the 
d i f f i c u l t  analysis fo l l owed ,  ra ther  than  
preceeded,  enac tmen t .  Even then,  HEW 
guidelines left many crucial issues unresolved 
and  seemed l i ke l y  t o  spark many jud i c ia l  
challenges.83 

Legislative ambiguity is by  n o  means an ex- 
clusive trait o f  civil rights laws. The case histo- 
ry for  the National Environmental Policy Act, t o  
cite a prominent example f rom another field, is 
q u i t e  comparab le .  Indeed,  th i s  statute has 
been characterized as "almost constitutional" 
i n  its breadth and lack o f  specific it^.^^ Further- 
more, even statutes that otherwise provide 
clear (or even overly explicit) instructions t o  
their administrators sometimes have left cru- 
cial concepts o r  conditions undefined. Thus, 
the Clean Air Act has been said t o  be "too de- 
ta i l ed  i n  some sect ions  and  t o o  vague i n  
others."85 In  the view o f  Lester Lave and Gil- 
bert Omenn, Congress should clarify the pur- 
poses o f  the standards for  community air quali- 
t y  a n d  p r o v i d e  genera l  gu idance o n  w h a t  
constitutes an adverse health affect, how mar- 
gins o f  safety should be determined, how pri-  
o r i t i es  are t o  b e  set, and  h o w  m o n i t o r i n g  
should l ink community air quality w i th  emis- 
sions contro l  requirements. At the same time, 
they believe Congress should no t  continue t o  
set detailed standards and deadlines; these 
tasks should be delegated.86 

Similar flaws have been identif ied i n  national 
health planning legislation. According t o  Frank 
J. Thompson, "The roughly 30 pages that com- 
prise the heart o f  the planning law . . . vacillate 
between precision and a m b i g ~ i t y . " ~ '  As is true 
for the Clean Air Act, Congress devoted more 
attention t o  questions o f  means than t o  the 
careful consideration o f  the ends t o  be served. 
He notes: 

Congress chose not  t o  specify the 
prec ise  ob jec t i ves  tha t  p l a n n i n g  

agencies were t o  pursue under the 
law. Instead, i t  essentially tossed the 
issue i n t o  t h e  laps o f  l ocz~ l  Hea l th  
Systems Agencies (HSAs), state gov- 
ernments, and the federal bureauc- 
racy.. . . The goals mentioned in  the 
law . . . merely comprised a k ind  o f  
l aundry  l i s t  o f  t h ings  tha t  govern-  
ment ought t o  promote i n  the health 
arena.. . . This awesome list o f  goals 
left gaping uncertainties concerning 
the mission of the program. Not  only 
were these objectives bereft o f  pre- 
cise defini t ion and specific numerical 
targets and timetables, bu t  no  clear 
priorit ies were established among 
t h e m . .  . . W i t h i n  ce r ta in  genera l  
bounds, then, Congress left the mis- 
sion o f  the program u p  for  grabs.88 

Even programs that otherwise provide clear 
and precise guidance may be vague i n  certain 
specific areas. For example, PL 94-142 and its 
legislative history are unclear about whether o r  
no t  chi ldren receiving speech therapy for  mi-  
no r  impairments should qualify for  federal as- 
sistance. Some sections o f  the law suggest that 
the program was t o  be concentrated o n  the 
needs o f  the severely handicapped. But the 
Department o f  Education has held that such 
students are eligible and, i n  practice, nearly 
one-third o f  the chi ldren participating receive 
only speech therapy. The General Accounting 
O f f i c e  has u rged  Congress t o  c la r i fy  i t s  
 intention^.^^ 

As the sheer number o f  instances suggests, 
statutory vagueness seems t o  be more than a 
random o r  happenstance occurrence. Rather, 
it reflects a basic conflict i n  the expectations 
and requirements o f  national politicians and 
 bureaucrat^.^^ Regulators, if they are t o  be able 
t o  perform effectively, need a certain degree o f  
specificity and guidance. A clear legislative his- 
tory helps them t o  resolve hard cases and pro-  
v ides p r o t e c t i o n  against po l i t i ca l  and  legal  
challenges which can complicate and delay 
their work. Legislators, on  the other hand, may 
prefer the vague phrase t o  the clear one, o r  
the lofty statement o f  goals t o  the careful bal- 
ancing o f  priorities, because such language 
promotes compromise. 

But, although compromise may be good pol- 
itics, it often produces bad law. As Laurence E. 
Lynn, Jr. notes 



When the Senate and the House, 
or  powerful  factions wi th in either 
chamber, disagree on goals or priori- 
ties, the solution i s  often to accept 
both, conflicts notwithstanding, and 
to let the executive agencies cope 
with the confusion. The top officials 
must somehow untangle the knots 
and devise a program that i s  
~ o r k a b l e . ~ '  

As an illustration, Lynn points to the confusion 
over air quality standards spawned by 
ambiguities in the Clean Air Act. Although the 
Senate had apparently intended to establish a 
policy of "nondegradation"-that is, to pro- 
hibit any development which would result in 
increased pollution levels-the House had not 
addressed the issue. Both positions were ex- 
pressed in different sections of the statute.92 
The result was a time-consuming, l i t igious 
rule-making process in which EPA, OMB, and 
industrial and environmental interests strug- 
gled to discern the will of C o n g r e ~ s . ~ ~  Similar- 
ly, the Highway Beautification Act o f  1965, in- 
tended to encourage the removal of billboards 
from along major roads, has been called "one 
of the worst-drafted pieces of legislation ever 
to emerge from Congress" by one legal ana- 
l y ~ t . ~ ~  According to Roger A. Cunningham, its 
major provisions were poorly drafted partly be- 
cause they were a product of an uneasy com- 
promise between legislators who wanted little, 
if any, control over advertising and those who 
wanted very stringent controls. Other prob- 
lems arose from inadequate consideration by 
the Congress and the use of unclear or ambig- 
uous language.95 As a result, many crucial pro- 
visions of the statute were difficult to inter- 
pret, delaying initial implementation. 

Political Conflict 

As a number of the foregoing accounts sug- 
gest, another important characteristic of the 
program implementation process is  that it i s  of- 
ten engulfed by political conflict. Rulemaking 
i s  by no means a straightforward technical task 
of translating statutory language into a series 
of more detailed requirements to be applied n 
specific circumstances. Rather, it i s  frequently 
the occasion for intense disputes among con- 
tending interests. Political pressures and judg- 

ments affect even the standard-setting 
process-which, in theory, i s  the province of 
experts and scientific analysis.96 

Although the legislative process i s  often de- 
scribed as a technique for "conflict resolu- 
tion," the adoption of a statute seldom re- 
solves all major issues. Rather, it shifts the 
f ield of combat to  the national executive 
branch. Health planning legislation was adopt- 
ed in 1974 by large Congressional majorities 
despite the heatedopposition of both medical 
interests and state and local officials, as Chap- 
ter 3 notes. The battle continued unabated dur- 
ing the implementation phase, and federal offi- 
cials received thousands of letters opposing 
their initial guidelines. Progress was slowed as 
HEW attempted to navigate its complicated po- 
litical en~i ronment .~ '  PL 94-142 i s  another case 
in point. Most of the same groups that had 
been involved in the passage of the statute 
fought over the development of  regulation^.^^ 

In both of these cases, political disputes con- 
tinued after the adoption of a controversial 
statute. However, it i s  not unusual for the po- 
litical controversies that erupt during the im- 
plementation stage to be more intense than 
those occasioned by the ,adoption of legisla- 
tion. OSHA, for example, was adopted in 1970 
by lopsided votes: 384-5 in the House and 83-3 
in the Senate. Over the next year, however, 
oposition had grown so intense that more than 
100 bil ls had been introduced to amend or 
even repeal the law. Businessmen complained, 
among other things, that they were subjected 
to official "harassment" and "being treated 
l ike  criminal^."^^ As noted above, Section 
504-which was adopted by Congress with so 
little controversy or serious scrutiny-proved 
to be a real "hot potato" for HEW administra- 
tors. The initial draft rules, published in 1976, 
produced more than 300 written comments 
from the interested parties, reflecting a wide 
variety of views and criticisms.loO Final regula- 
tions, which both Secretaries Mathews and 
Califano thought imposed excessive costs, 
were put into effect only after a series of dem- 
onstrations by handicapped groups and a tele- 
vised sit-in in the Secretary's own office.lol 
Similarly, the National Environmental Policy 
Act o f  1969, which has been described as "one 
of the most controversial environmental meas- 
ures of all time," only became controversial af- 



ter its adoption.lo2 The provision attracted little 
attention from lobbying groups and most legis- 
lators at the time of passage.lo3 Later it became 
apparent that the newly created "environmen- 
tal impact statement" process was burdensome 
to administer and offered a potent new legal 
weapon for environmental activists. Endan- 
gered species legislation i s  a four th 
case-in-point: 

While the passage of ESA was un- 
controversial, the history of its im- 
plementation is  one of conflict and 
drama-a play with performances by 
the President, the Supreme Court, 
the Attorney General, the Secretary 
of the Interior, the Secretary of Com- 
merce, and numerous Congressional 
representatives, bureaucrats, and in- 
terest groups. In 1977 and 1978, the 
national media repeatedly portrayed 
images of conflict between the ESA 
and various federal development 
projects.. . . By delaying or stopping 
a number of . . . projects, the ESA 
also came into conflict with the fed- 
eral pork barrel, generating much 
political pressure.lo4 

Although it i s  contrary to the "conventional 
wisdom," the great intensity of the political 
process surrounding rulemaking is by no 
means incomprehensible. Often, it i s  only dur- 
ing the rulemaking stage that potential costs, 
problems, and trade-offs are clearly recog- 
nized. Then, those whose interests may be 
harmed-or who have to pay the bills- mobi- 
lize for action. Members of Congress may be- 
come skeptical about their own handiwork. In 
the case of Section 504, a statutory ban on dis- 
crimination against the handicapped had 
strong appeal as a way to eliminate injustice 
and express sympathy for the disabled. But, 
five years later, this one-sentence provision 
had led the Department of Transportation to 
propose 51 pages of detailed rules regulating 
pedestrian overpasses, sleeping cars, waiting 
areas, rest rooms, telephones, and other as- 
pects of transportation facilities.lo5 The cost of 
providing wheelchair access to bus and subway 
systems, the single most expensive require- 
ment, was estimated at between $3 to $6.8 bil- 
lion over a 30-year period.lo6 Even Rep. Charles 

A. Vanik, the sponsor of the provision, com- 
mented that "We never had any concept that it 
would involve such tremendous costs." A col- 
league, Rep. Robert W. Edgar, observed that 
"When Congress passed this statute, it failed 
to consider that vague and innocent-sounding 
words in federal law give rise to an endless va- 
riety of c o n t r o ~ e r s i e s . " ~ ~ ~  

A variety of other case histories may be cited 
to illustrate this same point. Thus, 

When Congress passed Title IX in 
1972, it was voting for a general prin- 
ciple of equality; the specific impli- 
cations of the law were understood 
by few members of Congress.. . . As 
a result, the real public debate on 
the issues involved in eliminating sex 
discrimination followed, rather than 
preceeded, the passage of the law. 

It was only years later, after DHEW 
had drafted the regulation to imple- 
ment the law, that Congress finally 
came to understand what Title IX ac- 
tually meant in terms of changes in 
educational policies and practices. 
When the implications became 
known, many members of the Con- 
gress realized that they disagreed 
with the impact of the law for which 
they had previously voted."lo8 

Similarly, 

Before the 1970 and 1972 pollution 
control acts were passed, benefits 
appeared to be diffused among the 
public at large and costs seemed to 
be concentrated on specific indus- 
tries and localities; however, once 
these acts were implemented bene- 
fits that seemed intangible and dis- 
tant had to be balanced against costs 
that appeared tangible and immedi- 
ate. The motorist's immediate desire 
to get to work and to use his auto- 
mobile without restrictions had to be 
balanced against the long-term and 
intangible costs of an unhealthy en- 
vironment. When benefits appeared 
less tangible and more distant than 
the costs, the public was not willing 
to make significant sacrifices for the 
sake of pollution control.10g 



In  some instances, it appears that the rule- 
making process became embroiled in contro- 
versy because legislators had been unwill ing to 
make hard choices that might offend or dissat- 
isfy some part icular group o f  const i tuents.  
Vague wording or a poorly defined phrase may 
prevent those whose interests wil l  be harmed 
from realizing what is at stake and thus transfer 
disputes from the legislative to  the executive 
branch. This is, at least, the conclusion of one 
student of Congressional behavior. Morris P. 
Fiorina contends that Congressmen try to  win 
support by establishing new federal programs 
directed toward specific problems. At the same 
time, he says 

the legislation i s  drafted in very gen- 
eral terms, so some agency, existing 
or newly established, must translate 
a vague policy mandate into a func- 
tioning program, a process that ne- 
cessitates the promulgation of nu- 
merous rules and regulations and, 
incidentally, the tramping of numer- 
ous toes. At the next stage, ag- 
grieved and/or hopeful constituents 
petition their Congressman to  inter- 
vene in  the complex (or at least ob- 
scure) decision processes of the bu- 
reaucracy. The cycle closes when the 
Congressman lends a sympathetic 
ear, piously denounces the evils of 
bureaucracy, intervenes in the lat- 
ter's decisions, and rides a grateful 
electorate to  ever more impressive 
electoral  showings. Congressmen 
take credit coming and g ~ i r i g . " ~  

The judicial branch also plays an important 
role in  resolving post-enactment conflicts. In- 
terested parties unable to  win their way during 
the rulemaking stage often turn to  the courts 
for another try. Changing interpretations of re- 
quirements under the Administrative Proce- 
dure Act have opened the way for increasing 
judicial scrutiny of agency actions and, unlike 
traditional grant-in-aid requirements, many of 
the new forms of intergovernmental regulation 
have been the targets of major court battles. 
Typically, one set of litigants has claimed that 
federal agencies were moving too slowly (or 
too weakly) i n  their intepretation or enforce- 
ment of  a statute; another group, often includ- 

ing state and local government officials, has 
charged that regulations overreach permissible 
statutory or even Constitutional bounds. The 
prospect of court action adds to  uncertainties 
and fur ther  slows the process o f  
implementation: 

Judicial review is time consuming, 
possibly tak ing years. Courts are 
crowded, delay is inevitable, and any 
serious confrontation may lead to  an 
injunction postponing the effective 
date of the standard unti l  the legal is- 
sues are resolved."' 

REGULATION: T O O  BROAD, 
T O O  N A R R O W  

The foregoing section has highlighted one of 
the principal concerns about regulatory imple- 
mentation. The process is too time consuming, 
too prone to  delay and to  deadlock. Statutes 
adopted by the Congress and signed into law 
by the President may take years until they are 
translated into a set of specific, enforceable 
rules. Progress toward national goals i s  slowed 
whi le  a management system is developed, 
technical issues are explored, and ambiguities 
in statutory language are resolved. Often, the 
resulting political conflicts are as intense-or 
even more intense-than those encountered 
during the legislative phase. 

A second, very widespread criticism of feder- 
al regulation is that it is too extensive in scope 
and too specific in detail. By and large, the ma- 
jor aims of regulation-assuring a healthy envi- 
ronment, eliminating segregation or discrimi- 
nat ion,  p ro tec t ing  workers f rom industr ia l  
dangers-enjoy widespread suppor t .  Yet, 
there i s  an equally widespread feeling that reg- 
ulators, in the pursuit of these objectives, have 
intruded into areas in which narrow, specific 
requirements are unnecessary o r  even 
counterproduct ive.  To Herber t  Kaufman, 
popular concern about "red tape" is premised 
on the belief that there are "too many con- 
straints" and, perhaps more importantly, "too 
many pointless  constraint^.""^ Similarly, econ- 
omist Lester C. Thurow suggests that two of  
the most fundamental propositions about reg- 
ulatory processes are that  " there are many 
areas which should have fewer regulations" 
and that "there are many silly government reg- 
u l a t i o n ~ . " " ~  Ident i f ica t ion of  foo l ish 



rules-issued, for  example, by the Occupa- 
tional Safety and Health Administration-has, 
he suggests, almost reached the status o f  a na- 
tional parlor game. Often-r idiculed OSHA re- 
quirements include rules o n  toilet-seat shapes, 
standards for  the height at which fire extin- 
guishers must be placed, and specifications re- 
garding the size o f  knotholes i n  the rungs o f  
wooden ladders. I n  1977, at President Carter's 
urg ing,  t h e  Labor Depar tmen t  began w h a t  
t u r n e d  o u t  t o  b e  an a rduous  process o f  
r e v o k i n g  m o r e  than  1,000 o f  i t s  mos t  
"nitpicking"  regulation^."^ 

A l t h o u g h  admin i s te red  i n  many cases b y  
states, OSHA rules have their direct impact o n  
t h e  pr ivate,  ra ther  than  t h e  pub l i c ,  sector .  
Comparable examples f rom the sphere o f  in- 
tergovernmental regulations were provided 
when HEW adopted rules that barred schools 
f rom having different dress and appearance 
codes for  boys and girls. Vocal critics derided 
the idea that requir ing girls (but no t  boys) t o  
wear brassieres, o r  boys (but no t  girls) t o  keep 
their beards trimmed, constituted a form o f  
discrimination o n  the basis o f  sex merit ing fed- 
eral scrutiny under civil rights laws. (Opposed 
by top  officials dur ing  the Ford, Carter and 
Reagan Admin is t ra t ions ,  these regu la t ions  
were finally revoked in  July, 1982).'15 Similar 
reactions attended HEW'S threat t o  cut of f  fed- 
eral funds t o  school districts which allowed 
such separate sex activities as a boys' choir and 
a father-daughter dance. The halting o f  con- 
struction on  the TVA's Tellico Dam t o  preserve 
the habitat o f  a three-inch fish, the snail darter, 
is often presented as another case o f  regula- 
tory excess. 

Naturally, such rules are o f  special concern 
t o  those businesses and governments that are 
expected t o  comply w i th  them. But there are 
also more fundamental issues at stake. Former 
HEW Secretary Joseph A. Califano, Jr. believes 
that the department's civil rights enforcement 
effort was "undermined by the pursuit o f  is- 
sues that many people regarded as frivolous, 
matters which tended t o  infuriate many com- 
munities and subject HEW t o  ridicule."116 Dur-  
ing  his tenure, he attempted (successfully) t o  
p reven t  t h e  O f f i c e  o f  C iv i l  Rights f r o m  
adopting Title IX rules regulating such specific 
sports as half-court basketball and (unsuccess- 
fully) t o  eliminate those barring school appear- 

ance codes. These, he believed, "were a nui- 
sance that cost us respect for  more important 
sex discrimination issues.l17 

From a financial point  o f  view, there is rea- 
son t o  believe that the benefits obtained f rom 
some detailed o r  stringent regulations cannot 
jus t i fy  t h e  costs they  impose.  To Eugene 
Bardach and Robert A. Kagan, regulatory "un- 
reasonableness" is i n  large part a problem o f  
economic inefficiency. Thus, 

a regulatory requirement is unrea- 
sonab le  i f  comp l iance  w o u l d  n o t  
yield the intended benefits, as when 
installing a government-mandated 
safety dev ice  w o u l d  n o t  rea l ly  im-  
prove worker safety because o f  the 
operating condit ions i n  a partcular 
fac tory .  Fur ther ,  a regu la to ry  re- 
quirement is unreasonable if compli-  
ance would  entail costs that clearly 
exceed the resulting social benefits. 
For example, mandatory installation 
o f  a "second-generation" water pol- 
lu t ion treatment system might be un- 
reasonable,  even i f  i t  w e r e  t o  im-  
p r o v e  water  qua l i t y  i nc remen ta l l y  
over the level provided by  existing 
equ ipmen t ,  i f  t ha t  i m p r o v e m e n t  
were t o  be achieved only at extraor- 
dinary expense. Finally, unreasona- 
bleness means cost-ineffectiveness; 
for  example, regulations requir ing 
the retrof i t t ing o f  buses and subways 
t o  accommodate wheelchair-bound 
citizens wou ld  be unreasonable if a 
special door-to-door j itney o r  taxi 
service could be provided at a frac- 
t ion  o f  the cost.l18 

Finally, because rulemaking takes t ime and 
energy, the spinning out  o f  excessively de- 
manding standards can result i n  delays, thus 
slowing down implementation. For this reason, 
policy analyst John Mendeloff  contends that 
environmental health and safety regulation "is 
characterized not  only by  too  much control bu t  
also by too  little, and that the former problem 
is one reason for  the latter.""' He argues that 
one o f  the reasons major backlogs have devel- 
oped in  such areas as toxic substances control 
is that OSHA and EPA have opted for  the strict- 
est possible standard that can be upheld i n  



court. But the need to  develop substantial evi- William G.  Colman has stressed the interaction 
dence in support of such standards-which are among the legislative, judicial and executive 
almost certain t o  be  challenged-has con- branches in creating this expansive federal 
sumed time and staff resources.120 Meanwhile, mandate, noting that 
dozens of other potentially hazardous sub- 
stances remain unregulated. Environmentalists 
complain about these lapses, while businesses 
(and economists) object to  the overzealous- 
ness of  standards costing millions of  dollars to  
implement for each life saved.12' A better ap- 
proach, he believes, would be to  increase the 
pace of standard-setting while decreasing its 

Similarly, Malcolm Getz and Benjamin Wal- 
ter suggest that' EPA's efforts to  regulate haz- 
ardous waste streams under  the  Resource 
Conservation and Recovery Act are overly 
ambitious. Given limited funds and staff re- 
sources, they believe that the agency should 
concentrate its attention on those specific sub- 
stances which present the greatest health haz- 
ards and wh ich  are cont ro l lab le  at modest 
costs. They argue that "EPA's efforts to  put a 
thumb in every hole in the dike may actually 
make the public less safe than it would be with 
no regulation at alI."lz3 The number of wastes 
defined as hazardous, coupled with the short- 
age of appropriate disposal sites, seems likely 
to  raise disposal costs-and dramatically in- 
crease the amount of illicit dumping, increas- 
ing, rather than reducing, environmental  
threats. 

Actors and Factors: Bilingual Education 

As with other problems of regulation, no 
single factor suffices to  explain the growth of 
regulatory scope and detail. Rather, there are a 
number of potential influences, each of  which 
may be of varying importance in specific cases. 

Federal regulations concerning bilingual ed- 
ucation may be taken as a case study of this 
process in action. Over a period of some 14 
years, each branch of the national government 
contributed to  the development of rules, for- 
mally proposed by the Department of Educa- 
t ion in August 1980, that would have required 
local schools to  teach millions of non-English 
speaking children such subjects as science, 
mathematics, and geography in their native 
1 a n g ~ a g e . l ~ ~  A failure to  do so could result in 
the withholding of federal education funds. 

recent controversy over bilingual ed- 
ucation saw a general expression of 
Congressional intent interpreted into 
more specific form by the court, with 
the still fairly general court language 
translated by the administering agen- 
cy into a sweeping policy document 
going far beyond what either the leg- 
islat ive o r  judic ia l  branches had 
e n v i ~ i 0 n e d . l ~ ~  

Federal policy concerning bilingual educa- 
tion rests upon two different (but interrelated) 
statutory enactments. The first, Title VI o f  the 
Civil Rights Act o f  1964, did not mention bilin- 
gual education, but did prohibit discrimination 
according to  national origin, as well as race 
and color, in any program receiving federal fi- 
nancial assistance. O n  this basis, the Depart- 
ment of Health, Education, and Welfare six 
years later issued a memorandum suggesting 
that school districts should take "affirmative 
steps" to  aid students whose English language 
deficiencies hamper their educational prog- 
ress. The second foundation, known as the Bi- 
lingual Education Act o f  1968, provided grant 
funds for "new and innovative programs" in- 
tended t o  meet the "special educat ional  
needs" o f  ch i ldren w i t h  l im i ted  English- 
speaking abilities. Both programs encouraged 
some form of action to  assist these groups of  
students. However, ne i ther  speci f ied what 
these actions should be, and neither said any- 
thing about teaching basic subjects in any lan- 
guage other than E n g 1 i ~ h . l ~ ~  

A crucial change in the legal environment 
occurred with the Supreme Court's 1974 deci- 
sion in Lau v. Nichols. The case involved a suit, 
b rough t  by members o f  San Francisco's 
Chinese-speaking community with the aid of 
Legal Service attorneys, alleging that their chil- 
dren had a Constitutional right to  special in- 
structional assistance. This contention was 
denied by both federal district and appeals 
courts. However,  the  Supreme Cour t  he ld  
unanimously for the plaintiffs, basing i t s  deci- 
sion not on the Constitution but rather on the 



1970 HEW memorandum interpret ing Title 
v1.lZ7 

Although the Lau decision did not indicate 
what specific remedies might be most appro- 
priate-and what the parents had sought was 
additional instruction in English-Congress lat- 
er in 1974 amended the Bilingual Education Act 
to place federal financial support behind bilin- 
gual education as the preferred approach. 
These amendments also stressed that such in- 
struction was intended to help nowEnglish 
speaking students identify with and maintain 
their cultural heritage, and provided a founda- 
tion for a great expansion in the number of 
language groups t o  be seved by the pro- 
gram.lZ8 The following year, HEW produced a 
report establishing bilingual instruction as the 
favored strategy for remedying Lauitype viola- 
tions, and on that basis, negotiated compliance 
agreements w i th  some 500 school districts 
charged with, or suspected of, discrimination 
on the basis of national origin.lZ9 Thus, both 
federal aid and federal mandates had shifted 
toward the same prescription. To attorney 
Stewart Baker, a former deputy general coun- 
sel in the Department of Education, these "Lau 
remedy" guidelines were 

a breathtaking example of federal in- 
trusion into local affairs. 

They demand that school districts 
hire bilingual experts to follow stu- 
dents around, jotting down the lan- 
guage they speak at lunch, in  the 
classroom, in hallways and at home. 

They also insist that bilingual and 
bicultural instruction be provided 
whenever 20 eligible students with a 
common language can be found any- 
where in  a school district; that 
means a city like Chicago has to pro- 
vide instruction not merely in Span- 
ish, the nation's most widely used 
language after English, but  in  17 
tongues ranging from Assyrian and 
Gujarti to  lndic and Serbo- 
Croatian.130 

Although Congress later showed increasing 
disenchantment with bilingual instruction- 
sparked i n  large part by doubts about i t s  
efficacy-the concept and principle had be- 
come well-established. In August 1980, the De- 

partment of Education proposed new Title VI 
rules which formalized and expanded its Lau 
guidelines. 

The proposed regulations brought howls of 
protest from many in the education communi- 
ty, as well as some ethnic groups. Organiza- 
tions of state and local officials challenged fed- 
eral efforts to impose national requirements 
regarding how schools shall teach without an 
adequate legal or educational justification for 
doing so. The Supreme Court, they argued, 
had intended that the choice of remedies be 
left to local school systems.13' They believed 
that the rules intruded on states' rights and 
were Constitutionally suspect on civil rights 
grounds as well.132 Many education experts 
contended that the superiority of bilingual ed- 
ucation over other possible methods of in- 
struction, including special classes in English 
as a second language, had not been demon- 
strated. This was later confirmed by a compre- 
hensive review of evaluation studies, which 
concluded that 

the case for the effectiveness of tran- 
sitional bi l ingual education i s  so 
weak that exclusive reliance on this 
instructional method i s  clearly not 
justified. Too little is  known about 
the problems of educating language 
minorit ies to prescribe a specific 
remedy at the federal level. There- 
fore, while meeting civil rights guar- 
antees, each school district should 
decide what type of special program 
i s  most appropriate for its own 
unique setting.133 

In the face of these widespread objections, 
and consistent with its own philosophy of reg- 
ulatory relief, the Reagan Administration with- 
drew the proposed regulations in  February 
1981. Although some heralded the action, 
other observers doubted that it would make 
much real difference. Left untouched was a 
substantial network of other policy memos, 
guidelines, and court  decisions.134 Federal 
funding under the Bilingual Education Act con- 
tinued to exclude alternative methods of satis- 
fying Title VI  requirement^.'^^ Thus, to some, 
"it seems unlikely that Terrel Bell's rescinding 
of regulations that were never implemented 



wi l l  have any real ef fect  o n  the con t inu ing  

This short case study, like many others in 
public policy, i s  an object lesson in unintended 
consequences. The Congress never debated 
nor voted for a bilingual education mandate. 
The Supreme Court never specified that such 
programs were necessary on either Constitu- 
tional or statutory grounds. Yet, both bodies 
took actions that were interpreted by adminis- 
trators as supporting the policy, and neither 
took effective action to  preclude it. Conse- 
quently, over a period of more than a decade, 
very general statutory language was translated 
i n t o  a series o f  very specif ic, intrusive and 
costly prescriptions on a controversial educa- 
tional question. 

Regulatory Dynamics 

As the history of  bilingual education require- 
ments indicates, a variety of factors can push 
the  process o f  regulat ion toward an ever- 
broader and more rigid network of standards, 
rules and requirements. And, as i s  discussed 
below, each of the crucial actors-the Con- 
gress, administrators and judiciary-some- 
times has good reason to  favor such stringent 
outcomes. It also appears, however, that some 
of the most crucial factors are inherent in the 
process of  regulation itself. Experience sug- 
gests that there is a kind of natural dynamic at 
work, resting upon the fact that regulations 
must be applied in  a wide variety of different 
settings and circumstances-but to  be clear, 
enforceable, and seemingly impartial, must be 
written in regular, uniform language. 

These conflicting operational realities can in- 
fluence decisions at every stage of the regula- 
tory process. First, as Bardach and Kagan point 
out, many regulations were initially adopted in 
response to  some perceived crisis or  catastro- 
phe. Under these circumstances, there i s  a 
tendency toward tough, uncompromising ac- 
tion. They offer the historical example of a 
19th-centu ry Massachusetts legislature that, af- 
ter hearing about an accident in which a train 
fell into a gully, immediately passed a law re- 
quir ing that all trains make a full stop before 
enter ing on to  any drawbridge.13' The same 
"crisis" atmosphere has affected the develop- 
ment of some contemporary health, safety and 
environmental legislation. For example, traffic 

safety legislation was adopted after a sharp 
upturn in auto accident deaths-and the pub- 
licity that followed Ralph Nader's book, Unsafe 
At Any Speed-while the Coal Mine Health 
and Safety Act o f  7969 came after a disastrous 
accident in Farmington, WV, in which 78 min- 
ers lost their lives.'38 

A second factor, Bardach and Kagan believe, 
is that many regulatory systems are created in 
reaction to  the misdeeds or  shortcomings of a 
few "bad apples."139 Both legislators and bu- 
reaucrats attempt to  devise techniques for pre- 
venting "that kind of thingu-whatever i t  may 
be-from ever happening again. Thus rules are 
written to  prevent the worst possible abuses, 
even though the number of actual or potential 
miscreants may be quite small. Because there 
are many ways to  go wrong, a host of  detailed 
rules seems to  be called for; however, since 
rules by their nature apply to  the "good" firms 
or jurisdictions as well as the "bad", many re- 
quirements will be unnecessary or unreasona- 
ble in some particular cases. 

Once  a regulatory system i s  established, 
there are other forces that tend to  generate ad- 
ditional rules. Regulation begets more regula- 
t ion because the inevitable shortcomings of 
one set of requirements suggest additional 
areas demanding control. In the view of econ- 
omist Charles L. Schultze, 

Relying on regulations . . . to  deal 
with highly complex areas of behav- 
ior, as we do for control of  air and 
water pollution and industrial health 
and safety, has a bu i l t - i n  dynamic 
that inevitably broadens the scope of 
the regulations. . . . [ I l f  specific regu- 
lations are the only bar to prevent 
social damages the regulating agency 
must provide a regulation for every 
possible occasion and circumstance. 
First it will take 21 pages to  deal with 
ladders and then even more as time 
goes on .  Social in tervent ion be- 
comes a race between the ingenuity 
o f  the regulatee and the loopho le  
closing of the regulator, with a con- 
tinuing expansion in the volume of 
regulations as the outcome.140 

Similarly, requirements may be extended from 
one specific field to  others which are interre- 



lated or similar in character. Jerry L. Mashaw 
comments that 

As the United States moves into the 
regulation of water quality and air 
quality, we begin to  see more and 
more how these aspects of environ- 
mental quality are involved with sol- 
id waste disposal and land use plan- 
n i ng  general ly-and we seek t o  
regulate the lat ter  also. As we en- 
counter  and regulate tox ic i ty  i n  
foods, drugs and workplaces, we 
perceive residual categories of dan- 
ger that can be approached only by 
regulat ing toxic substances as a 
whole .  The oppor tun i t ies  fo r  
generalizing regulation abound. And 
the combination of evasive action by 
regulatees and the desire to  motivate 
staff provide additional reasons for 
taking new regulatory initiatives. In- 
deed, given a relatively wel l -  
developed administrative state, the 
primary impetus for new regulatory 
legis lat ion may come f r om the re- 
sults of old programs and the initia- 
tives of  o ld agencies."' 

Bardach and Kagan concur with both these 
views. They note, for example, that air pollu- 
t i on  con t ro l  agencies have been forced t o  
adopt ever-tightening requirements in an ef- 
fort to  plug loopholes and meet demanding 
 standard^.'^^ And, they observe that regula- 
tions in one field are readily applied, by analo- 
gy, t o  others.  C iv i l  r ights regulat ions are a 
case-in-point: 

Once the principles of nondiscrimi- 
natory treatment and affirmative ac- 
t ion were established for blacks, it 
seemed logical  t o  extend similar 
rights to  members of other groups 
that had been discriminated against 
(even if  not so pervasively) and to  
draw upon the whole armamentari- 
um of enforcement techniques de- 
veloped to  fight racial discrimina- 
t ion. .  . . Thus through court order or 
legis lat ion,  af f i rmat ive act ion o r  
antidiscrimination rules have been 
extended progressively to  Mexican- 
Americans, Puerto Ricans, American 

Indians, Spanish-surnamed persons, 
Asian-Americans, women, physically 
and mentally handicapped persons, 
aliens, i l legi t imate ch i ldren and 
workers over the age of 40.143 

In the same way, transportation controls have 
been extended from railroads to  trucking and 
airlines; environmental rules have successively 
targted water, air, solid waste, noise and pesti- 
cide pollution; and consumer protection legis- 
lation has broadened from food and drugs to  
automobiles, toys, credit and a variety of  other 
products and services. 

Statutory Requirements 

The foregoing observations apply to  regula- 
t ion generally, but in some specific instances 
federal rules are extensive because Congress 
intended them to  be so. Although many of  the 
early statutes of economic regulation were cast 
in broad, flexible terms-leaving much to  the 
discretion and expertise of agency administra- 
tors-some of the new social regulation had 
acquired a considerable degree of rigidity and 
specificity before i t  left Capitol Hill. 

In part, at least, Congress shifted toward 
more stringent statutory requirements because 
it was dissatisfied with past regulatory per- 
formance. The traditional regulatory commis- 
sions have long been criticized by scholarly an- 
alysts for a hesitancy to  take actions that were 
opposed by, or might weaken, the industry 
they were supposed to  be regulating.'"" Their 
formal,  legal independence was overshad- 
owed, these academic critics believe, by exces- 
sive political dependence on interest group 
support. 

During the 1960s, this "capture" theory was 
popularized in a number of studies by Ralph 
Nader and his "raiders." By 1970, i t  had be- 
come convent ional  w isdom, and sparked a 
new style of law making. The new regulatory 
activists eschewed such traditional statutory 
terms as "reasonable" or "feasible" that might 
be used to  compromise the achievement of na- 
t iona l  objectives. Instead, legislat ive goals 
were often stated in absolute, unqualified lan- 
guage. Consideration of economic considera- 
tions was minimized or barred, and the severi- 
ty and speed of  sanctions were increased to  
enhance deterence.145 



Stringent regulatory statutes served Con- 
gress's needs in a second respect as well. The 
public supported strong actions directed to- 
ward social and environmental improvements, 
but neither economic circumstances nor the 
Nixon White House favored greatly increased 
expendi tures.  Far-reaching new regulatory 
controls seemed to  promise dramatic results at 
a comparatively low cost to  the federal treas- 
ury. In short, tough regulatory standards be- 
came a useful political symb01. l~~ As Alan Stone 
observes, 

Legislators are in the fortunate posi- 
t i on  o f  be ing  able t o  demand the 
p roduc t ion  o f  the best possible 
product . . . and then shift the blame 
on administrators or regulated firms 
if  these goals are not met.. . . Since i t  
i s  virtually costless or at least much 
cheaper fo r  legislators t o  deal i n  
grand gesture and symbolic ambigui- 
ty rather than the difficult and costly 
process of  accumulating data, weigh- 
ing costs and benefits, and assessing 
alternative means, they have a clear 
incent ive t o  choose the symbolic 
path.14' 

The major environmental statutes adopted in 
1970-72 illustrate these points well. Dissatis- 
fied with the rate of progress under previous 
legislat ion, and spurred on  by the aroused 
pub l i c  consciousness that fo l l owed "Earth 
Day," legislators vied with President Nixon and 
each other for leadership of the emerging envi- 
ronmental m ~ v m e e n t . ' ~ ~  Congress adopted 
new air and water po l lu t ion  cont ro ls  that, 
among other very stringent features, set specif- 
ic  goals and t imetables f o r  e l iminat ing 
pollution. 

Many features of  the Clean Air Act Amend- 
ments o f  1970 challenged the classical Progres- 
sive and New Deal-era model of an independ- 
ent regulatory agency, isolated from political 
currents, insulated from judicial oversight, and 
entrusted to  employ expert knowledge in de- 
veloping specific rules and standards. Rather, 
Congress op ted  fo r  what Ackerman and 
Hassler have termed an "agency-forcing'' strat- 
egy. First, the law shifted responsibility for 
standard-setting from the states to  Washing- 
ton, where it was assigned to  a single adminis- 

trator located within the executive branch. 
Secondly, 

the act not only required the admin- 
istrator to  set quantitative clean air 
targets that  "protect  the pub l i c  
health," but i t  also insisted that the 
nation actually fulfi l l these clean air 
targets by 1977 at the latest. In taking 
these steps, Congress forced the  
agency to  specify its goals far more 
clearly than requi red by  the  New 
Deal model.. . . [Tlhe agency had to  
def ine i ts goals i n  a h igh ly  v is ib le 
way and recognize that Congress 
would call it t o  account by a specific 
date i f  it found the agency's perform- 
ance unsatisfactory.14y 

The 1970 amendments also atempted t o  
make air quality an overriding national value. 
In contrast with previous legislation, pollution 
was to  be eliminated regardless of  the costs 
imposed on the national economy or  on spe- 
cific regions and communities. As Alfred A. 
Marcus observes, 

I n  passing the  1970 Clean Ai r  Act  
Congress explicitly stated that EPA 
should issue regulations without re- 
gard to  their economic implications. 
Congress wanted deadlines met and 
progress achieved by certain dates 
w i t hou t  lengthy analyses and 
discussion of regulatory costs. Ac- 
cording to  the statute it passed, im- 
proving public health and not eco- 
nomic impact was the  pr imary 
c o n s i d e r a t i ~ n . ~ ~ ~  

The 1972 Federal Water Pollution Control Act 
Amendments were, in many crucial respects, 
modeled on the Clean Air Act. Embracing more 
than 89 pages o f  f ine pr in t ,  the statute has 
been called "one o f  the most compl icated 
pieces of legislation ever to  emerge from the 
C ~ n g r e s s . " ' ~ ~  Like its predecessor, it too at- 
tempted to  mandate specific requirements and 
deadlines. As Harvey Lieber later observed, 
"Congress enacted and EPA implemented uni- 
form national legislation rather than a flexible 
federal law."152 

Given Congress's rather cavalier treatment of 
operational considerations, it i s  not surprising 



that its initial statutory deadlines were not met 
and have been extended repeatedly. Marcus 
comments that 

The innovators who influenced EPA's 
legislation overshot their mark, for 
the law appeared to go beyond what 
was feasible.. . . Trying to implement 
the plan for rapid progress uncov- 
ered an almost obvious inadequacy 
in the original theory about the need 
for clear statutes. Explicit goals and 
dates of achievement were not suffi- 
cient t o  ensure goal accomplish- 
ment. Goals and timetables that were 
explicit wi thout  also being 
achieveable and defensible were 
declarations of intention without real 
credibility.lS3 

For example, later experience showed that 
meeting statutory clean air goals would require 
greater federal intervention than anyone had 
imagined in 1970 or than was, in fact, accepta- 
ble politically. Many metropolitan areas could 
have met 1975 healthy air standards only by 
placing severe restrictions on driving. In Los 
Angeles, gasoline rationing would have been 
necessary to achieve the 82% reduction in au- 
tomobile use needed during the high-smog 
months. The plan for New York required 
higher bridge tolls and bans on cruising by tax- 
icabs; that for Pittsburgh called for staggered 
work hours, increased parking fees, and exclu- 
sive bus lanes. Such proposals naturally 
incurred vigorous opposition from local busi- 
nessmen, who feared that central cities would 
suffer further economic losses, and from citi- 
zens who had no intention of abandoning their 
cars.lS4 

Other examples of this rigid, expansive legis- 
lative style may be found in the Endangered 
Species Act, which absolutely prohibited any 
project that might threaten a protected animal 
or plant species, regardless of other considera- 
tions, and in  the Occupational Safety and 
Health Act which, the Supreme Court has 
ruled,155 limits the application of cost-benefit 
analysis to the standard-setting process. Simi- 
larly, although civil rights legislation did not in- 
clude specific goals and timetables for 
eliminating discrimination, the broad language 
enacted into law provided the basis for wide- 

ranging regulations and, in practice, has led to 
extremely detailed and specific requirements. 
From both a political and legal standpoint, it i s  
one th ing to  declare that improving handi- 
capped access to public buildings, increasing 
participation in women's sports, upgrading 
public services for the elderly, and offering 
non-English speaking children an opportunkty 
to learn in their native language are goals of 
national policy; it is quite another to suggest 
that these same objectives are a fundamental 
right of the individuals concerned. As Jeremy 
Rabkin observes, language dealing with goqls 
encourages the consideration of questions 
about program effectiveness, and admits the 
possibil i ty of weighing costs, benefits and 
other competing objectives. In contrast, when 
policy issues are presented as questions of 
rights or entitlements, such concerns tend to 
recede into the b a c k g r o ~ n d . ' ~ ~  In general, he 
concludes that the Office of Civil Rights has fa- 
vored expansive interpretations of statutory re- 
quirements because the Congress itself has 
spoken in sweeping generalities.15' Just as with 
the environmental cases noted above, the na- 
ture of the legislative mandate-coupled with 
court  decisions and an activist polit ical 
constituency-encouraged the agency to de- 
velop extremely detailed and inflexible rules. 
In a number of respects, Rabkin suggests, "the 
expansion of OCR's regulatory authority (and 
the wide berth given to OCR's interpretive au- 
thority during the process) has represented a 
triumph of the civil rights ideology over rou- 
tine 

Bureaucratic Motivations 

Although the foregoing discussion empha- 
sizes the Congressional contribution, bureau- 
crats also have some reason to favor ever more 
stringent and extensive regulations. Indeed, it 
is almost conventional to place the principal 
blame for governmental "red tape" upon 
them. Bureaucrats, after all, do write and en- 
force federal rules. In  contemporary 
mythology, a bureaucrat bent on aggrandizing 
his or her own agency's power is often found 
lurking behind every costly, foolish or intru- 
sive requirement.lS9 

In some instances, this appraisal may have a 
certain validity. Beryl A. Radin has argued that 
many of the first civil rights staff members in 



the Office of Education were strict moralists, 
even "zealots," who viewed their official re- 
sponsibilities as 

a 20th century crusade. Evil-racism 
and segregation-was pervasive. A 
small, committed group of individu- 
als would by their action bring truth 
to  the heathens. The forces of  good 
would rule; and conversion would 
be possible.160 

In the same way, biologists within the Office of 
Endangered Species generally perceive them- 
selves as environmental advocates: 

Many times OES biologists have been 
accused o f  l e t t i ng  these pr ivate 
values in f luence the i r  b io log ica l  
judgment. For example, many of the 
staff wil l  contend that the malacolo- 
gist was overzealous in listing spe- 
cies because he was opposed to  dam 
projects in part because they destroy 
molluscs. A similar controversy 
raged around the proposed listing 
and critical habitat designation for 
the Cahaba shiner and goldline dart- 
er that survive in Alabama's Cahaba 
River.161 

Similarly, the Architectural and Transportation 
Compliance Board, which sets standards gov- 
erning handicapped access to  public facilities, 
fo r  a t ime  was dominated by strongly pro- 
regulat ion members. I n  1978, Congress 
amended the Rehabilitation Act to  require that 
at least five members of the Board be handi- 
capped themselves. President Carter outdid 
this statutory obligation by naming nine handi- 
capped persons, including several leading ac- 
tivists, to  the 22-member body. The staff also 
included many with handicaps, among them 
noted advocates. Not surprisingly, this militant 
group produced far-reaching and extremely 
detailed rules applying to  post offices, transit 
faci l i t ies, and other  federal ly f inanced 
b ~ i 1 d i n g s . l ~ ~  

Still, although cases of this kind cannot be 
ignored, there often seem to  be other motiva- 
tions involved. In the view of James Q. Wilson, 
"government agencies are more risk aversive 
than imperial is ti^."'^^ Regardless of their per- 
sonal values and political credos, bureaucrats 

have a vested interest in avoiding charges of  
malfeasance and in protecting the reputations 
of  their agencies. Rules and regulations prolif- 
erate, Wilson believes, chiefly because regula- 
tors are anxious to  avoid scandals or crises that 
might threaten their status."j4 "Playing it safe" 
may requi re  that  regulators also "play i t  
tough." 

Wilson bases his conclusions upon studies 
o f  a considerable number  o f  regulatory 
agencies, among them the Environmental Pro- 
tec t ion Agency, Occupat ional  Safety and 
Health Administration, Food and Drug Admin- 
istration and Office of Civil Rights. Other ana- 
lysts, who have studied regulatory behavior in- 
dependent ly,  reach much  the  same 
conclusion. EPA has been viewed as striving to  
avoid sins of  omission rather than commission 
in controlling hazardous wastes under the Re- 
source Conservation and Recovery Act. If EPA 
labels "safe" some waste stream that does, in 
fact, pose hazards, it 

wil l  face an angry Congress, a dis- 
traught public, and a torrent of  jour- 
nalistic exposes. Agency jobs may be 
lost, appropriations sliced, and func- 
tions shifted to  other agencies. All 
are outcomes agency officials wish to  
avoid; they want to  make current de- 
cisions minimizing future regret.165 

In contrast, EPA has much weaker political 
and fiscal incentives to  avoid the opposite kind 
of  error, which involves labeling a harmless 
waste stream hazardous. Getz and Walter point 
out that the costs of regulatory excesses are 
borne by the economy, rather than the agency. 
Thus, even though real resources will be ex- 
pended in battling innocuous residues, 

these costs will not explicitly appear 
as i tems i n  EPA budgets and Con- 
gressional appropriations. Rather, 
they wil l  be passed on to  consumers 
in higher prices, lower real wages, 
and to  investors in lowered rates of 
re tu rn  o n  the i r  capital.  Those ad- 
versely affected are not likely to  be 
aware of the cause of their loss or  its 
extent.166 

The question of "capture". Whether moti- 
vated by  excessive zeal o r  caut ion,  bo th  o f  



these interpretations suggest that bureaucrats 
will err on the side of regulatory excess rather 
than regulatory insufficiency. I t  i s  worth noth- 
ing, however, that they run counter to  eco- 
nomic theories about the dangers of regulatory 
' ' c a p t ~ r e . ' ' ' ~ ~  The standard view i s  that regula- 
tory  commissions tend  toward under-  
regulation. This discrepancy suggests the need 
to  identify factors that differentiate the newest 
types of regulation from their predecessors. 

The first and most crucial distinction, which 
Murray Weidenbaum has stressed, is that  
much o f  the new social regulat ion "cuts 
across" a wide array of business and govern- 
mental organizations. In contrast, most of the 
earlier regulatory agencies were directed at a 
specific industry: railroads, airlines, utilities, 
broadcasting and so forth. These differences in 
responsibilities produce different patterns of  
political influence:lbs 

The new federal regulatory 
agencies are broader in the scope of 
their jurisdiction than the ICC-CAB- 
FCC-FPC model . . . . In the cases of 
the Environmental Protection Agen- 
cy, the Consumer Product Safety 
Commission, the Federal Energy Ad- 
ministration and the Occupational 
Safety and Health Administrat ion,  
the focus of the regulatory agency i s  
not limited to  a single industry. With 
each of these relative newcomers to  
the federal bureaucracy, its jurisdic- 
tion extends to  the bulk of the pri- 
vate sector and at times to  produc- 
t ive  activit ies i n  the pub l i c  sector 
itself. I t  i s  this far-ranging character- 
istic that makes it impractical for any 
single indust ry  t o  dominate these 
regulatory activities in the manner of 
the traditional model. What specific 
industry is going to  capture the EEOC 
or OSHA, or would have the incen- 
tive to  do so?16v 

Indeed, as Weidenbaum adds, many of  the 
new regulatory agencies are concerned solely 
with a single aspect of a company's or indus- 
try's performance-the racial composition of 
its staff, for example, or its accident rate or the 
solid waste it generates-rather than the gen- 
eral quality of its service and contribution to  

the economy. This narrow focus can produce 
an indifference to  the effects of federal poli- 
cies on any specific company, industry, com- 
munity, or region. Indeed, 

if there is any special interest that 
may come to  dominate such an agen- 
cy, it is not the industry being regu- 
lated, bu t  rather the  g roup  that i s  
p reoccupied w i t h  i ts specif ic 
task-environmental cleanup, elimi- 
nation of  job discrimination, estab- 
l ishment  of  safer wo rk i ng  condi -  
tions, reduction of  product hazards 
and so forth.I7O 

The utility of Wiedenbaum's distinction is 
suggested by the fact that one of the few "new 
social" regulatory programs that has apparent- 
ly been captured by regulated interests also is 
directed at a very specific, well organized in- 
dustry. The Highway Beautification Act was 
adopted in 1965 as a means to  control the pro- 
liferation of  billboards along scenic roadways. 
Yet, in the view of Charles F. Floyd, the pro- 
gram has been a failure. Over the years, the in- 
terest of environmental groups has waned, 
while outdoor advertisers have transformed 
the act 

into a sign-industry-dominated pro- 
gram that i s  actually enriching and 
subsidizing the industry it was meant 
to  regulate, and serving as a protec- 
tive umbrella to  shield that industry 
f r om  state and local  governments 
that desire to  effectively control bil l- 
board blight."' 

The character of these circumstances i s  sug- 
gested by the fact that the program's leading 
Congressional proponent, Senator Robert T. 
Stafford of Vermont, has proposed repeal of 
the act, while the Outdoor Advertising Associ- 
ation of America has lobbied hard to  continue 
and expand it. 

In addition to  these structural differences, 
the old and new regulation also may rest on 
different social and political foundations. Paul 
H. Weaver notes that the old regulatory com- 
missions were supported by "populist" and 
"Progressive" reformers, including some busi- 
nessmen, who sought the economic and social 
benefits of a large-scale, technologically 



progressive, but efficient and individualistic 
order. In contrast, he believes that much of  the 
new social regulation i s  less concerned with 
health, safety and environmental goals per se 
than in shifting power from the corporate sec- 
tor to  goverment. It won political support, he 
argues, from a "new class" of professionals 
and managers, including many employed by 
the public agencies, research institutes and the 
media. Different forms of regulatory behavior 
and politics, then, may reflect fundamental 
changes in  the nation's economic and social 

Judicial Scrutiny 

As the foregoing discussion has indicated, 
there are a variety of factors that push regula- 
tory activities in the direction of  more exten- 
sive, and more specific, requirements. Some of 
these factors may be inherent in the internal 
logic of the regulatory process itself, but both 
legislators and bureaucrats often have reasons 
to  favor stringent results. 

In principle, however, American government 
reflects a system of "checks and balances." In 
the view of Madison and other of the Found- 
ers, any excesses on the part of one branch 
would be constrained by the other branches. 
The Supreme Court quickly established itself 
as the ultimate arbiter of  the propriety of ac- 
tions by the Congress and President, as well as 
the states, and in many periods it has served as 
the principal "checker." 

Indeed, through much of its early history, 
the Supreme Court might be charged with hav- 
ing something of an "anti-regulatory" bias. As 
was indicated in Chapter 2, during the 19th 
century, the Court used its interpretation of  
the commerce clause of the Constitution to  bar 
state actions in  a variety of  fields. Although i t  
looked more favorably on federal regulatory 
controls in the Progressive era-which saw the 
first round of national "social regulation," as 
we l l  as ardent t rus t -bust ing and ef for ts  t o  
strengthen the  Interstate Commerce 
Commission-it had a change of  heart shortly 
thereafter. The court barred Congressional ef- 
forts to  regulate child labor in 1918, it weak- 
ened federal anti-trust provisions in 1921, and, 
in the early 1930s, it struck down a variety of 
national economic regulations affecting both 
industry and agriculture. 

None o f  these descriptions apply to the role 
played by the Supreme Court i n  more recent 
decades, however, nor to  its decisions in the 
realm of intergovernmental relations in partic- 
ular. Although judicial review could, in princi- 
ple, l imit both legislative and administrative 
policymaking, in practice "the record of judi- 
cial review of regulatory activity . . . is in many 
ways the record of  failed attempts to  interdict 
the progressive logic of r e g ~ l a t i o n . " ' ~ ~  It is 
possible to  point to  a few areas in which the 
courts have applied a restraining hand-but 
these are comparatively few in  number and 
even more limited in scope. Instead, the judi- 
cial branch has given the "green light" to  many 
types of rules and regulations; sometimes it 
has prodded agencies and Congress into more 
forceful action, and it has added considerably 
to  the sum total of regulation on its own. Thus, 
James Q. Wilson comments that 

Federal restrictions on state and lo- 
cal government have increased dra- 
matically in the last decade or two, 
but only partly because "Washington 
bureaucrats" are "giving orders" to  
local officials. Though these things 
are hard to  measure, i t  is likely that 
the principal source of  the increased 
constraints on the freedom of action 
o f  local i t ies has been the  federal 
courts. As the range of federal activi- 
ties has enlarged, as the number of  
programs funded by federal dollars 
has grown, as the  cour ts  have be- 
come more open to  the complaints 
of citizen groups, legal, not political, 
action has become the chief means 
by which local officials are made to  
act in accordance with somebody's 
version of  federal standards.17' 

The litigation explosion. As Wilson's careful 
language indicates, it i s  probably impossible to  
determine the exact number of judicial-as op- 
posed to  statutory-mandates, and past re- 
searchers have wisely avoided try ing. '75 
Indeed, there i s  no  rel iable way fo r  dist in-  
guishing between the two for, although some 
judicial mandates are firmly rooted in Consti- 
tutional guarantees, most are simply a court's 
elaboration of statutory provisions. Whether or 
not the court's rendering of the intent of the 



Founders o r  the Congress is the correct one is, nificant role i n  determining educational pol i-  
o f  course, often disputed by the judges them- cies, but, dur ing the late 1960s and early 1970s, 
selves, n o  less than others. At the same time, i t  they were 
is also t rue that Congress sometimes adopts 
legislation t o  promote judicially defined Con- 
stitutional objectives. Thus, whether o r  no t  the 
courts are actually the "principal source" o f  in- 
creased constraints remains an open question. 

Still, certain facts seem indisputable. First, 
b y  a l l  accounts,  t h e  n u m b e r  o f  issues o f  
federal-state-local relations being presented 
f o r  jud ic ia l  rev iew  has m u s h r o o m e d  enor -  
mously i n  recent years.176 Dur ing the 1950s and 
early 1960s, intergovernmental problems were 
chiefly o f  concern t o  publ ic administrators, fis- 
cal analysts, and politicians: "sorry, lawyers 
n e e d  n o t  apply."  Those days are gone,  al- 
t h o u g h  t h e  change has yet  t o  receive d u e  
attention. 

Thus, the authors o f  a 1980 O M B  survey o f  
grant law-who had expected t o  tu rn  u p  fewer 
than 200 relevant legal cases-actually found 
m o r e  than  500 b e f o r e  the i r  s tudy  was con-  
~ I u d e d . ' ~ ~  This enumeration was by  n o  means 
exhaustive. Yet, i t  is a f i rm indication o f  what 

thrust into the vortex o f  debates over 
the procedural and substantive rights 
a n d  l i be r t i es  o f  s tudents  a n d  
teachers: decisions concerning, for  
example,  s tudents '  a n d  teachers '  
rights o f  free speech and peaceful 
protest and the procedural protec- 
t i o n s  avai lable t o  s tudents  a n d  
teachers whom school districts wish 
t o  discipline o r  dismiss have impor-  
t an t  imp l i ca t i ons  f o r  t h e  manage- 
m e n t  o f  schoo l  affairs. O f  greater  
moment, courts have assessed claims 
based on  the assertedly inequitable 
treatment of particular classes of stu- 
dents :  t hose  res id ing  i n  "poo r "  
schoo l  d is t r ic ts  o r  a t t e n d i n g  
minimally funded schools wi th in a 
particular district, the handicapped, 
t h e  non-Eng l ish  speaking,  a n d  
~ 0 m e n . l ' ~  

Richard B. Cappalli discribes as the degenera- A wide variety o f  factors have contr ibuted t o  
t ion o f  "cooperative federalism" into "conflic- this l it igation explosion. Among other consid- 
tive federalismw-a new pattern o f  intergov- erations, Cappalli identifies both  the growing 
ernmental relations i n  wh ich  legal challenges tendency  t o  regard  a g ran t  as an "ent i t le -  
and judicial action are a regular occurrence. ment," rather than a gift, and the increased 
The trend, he says, availability o f  federal court jurisdiction t o  han- 

is clearly away f rom the collabora- 
tive, conciliatory, and cooperative 
model o f  past years and toward one 
o f  arm's-length relationships, hard 
bargaining, and frequent confronta- 
tions. A decade ago suing a grantor 
agency was an extraordinary act; to- 
day i t  is just another part o f  the job. 
N o t  t o o  l o n g  ago q u e s t i o n i n g  i n  
court the denial o f  a discretionary 
grant was unheard of; today dozens 
o f  actions are being brought. I n  the 
middle o f  the 1960s grantees quietly 
accepted federal dictates; today any 
unpleasant federal decision is l ikely 
t o  be ~ h a l l e n g e d . " ~  

Jud ic ia l  i n t e r v e n t i o n  also has embraced 
some o f  t h e  mos t  legal ly  sacrosanct a n d  
traditionally local o f  functions. For example, 
the courts traditionally have not  played a sig- 

dle these disputes. However, a change i n  the 
character  o f  federa l  requirements-as de- 
scribed i n  foregoing sections o f  this report- 
was also a contr ibuting factor. For example, 
Cappalli stresses the addit ion o f  regulatory 
"strings" having litt le relationship t o  program 
goals; that is, the growth o f  crosscutting re- 
quirements.180 Another legal expert, George D. 
Brown, concurs, commenting that 

t h e  ma jo r  change w h i c h  is  m o s t  
clearly related t o  grant l it igation is 
the proliferation o f  the crosscutting 
o r  nat iona l  po l i cy  c o n d i t i o n s  . . . . 
Third party challenges based on  as- 
serted violations o f  the crosscutting 
conditions are probably the biggest 
s ing le  g r o w t h  area w i t h i n  t h e  
overqall f ield of grant litigation.18' 

According t o  the O M B  survey, however, only 
about half o f  the crosscutting requirements ad- 



dressing socio-economic issues, and less than 
one-quarter of those that address administra- 
tive or fiscal management problems, have been 
involved in litigation.lB2 Thus, the "litigation 
explosion" has been, to  a considerable degree, 
concentrated in specific areas. Certain statutes 
are notorious for the number of cases they 
have generated. For example, there were near- 
ly 800 cases filed against federal agencies un- 
der the National Environmental Policy Act in 
the statute's first seven years.lB3 The more re- 
cent Age Discrimination Act o f  1975, which 
prohibits all forms of  age discrimination in fed- 
erally assisted programs, leaves many ques- 
tions unresolved, and has for this reason been 
described as a "vast paperwork exercise" that 
will "keep thousands of lawyers employed for 
many years." This legislat ion, Richard B. 
Cappalli believes, "exemplifies the worst char- 
acterist ics o f  the  federal process o f  estab- 
lishing and implementing public policy" and 
offers "many illustrations of federal decision- 
making gone amuck."lB4 

Programs utilizing the partial preemption de- 
vice, typically found in the environmental pro- 
tection area, also have been litigated heavily. 
For example, the  Nat ional  Commission on  
Water Quality noted in 1976 that there were 
more than 250 cases contesting various provi- 
sions of the EPA's effluent guidelines.lB5 A 1981 
study of judicial handling of the Clean Air Act 
cited over 150 important cases involving the 
implementation of the program.lB6 And, with a 
single exception, business organizations have 
contested every OSHA health regulation in 
court.lB7 

Although direct orders and crossover sanc- 
tions are fewer in number, neither has escaped 
judicial scrutiny, and some have been exten- 
sively challenged. Following passage of the 
Equal Employment Opportunity Act o f  7972, for 
example, the number of cases charging em- 
ployers with discriminatory actions rose from 
about 1,000 to  6,000 in 1977.1E8 Similarly, there 
have been hundreds of suits involving the Edu- 
cat ion fo r  A l l  Handicapped Chi ldren Act  o f  
1975. Indeed, by one estimate, more than 40% 
of all student litigation against school districts 
concerns questions of handicapped rights. 

A second, equally indisputable, fact i s  that 
the courts themselves have, by Constitutional 
interpretation, imposed a number of signifi- 

cant (and sometimes extremely costly) respon- 
sibilities on state and local governments. In the 
area of law enforcement, for example, these 
range from the obligation of  an arresting offi- 
cer to  read suspects their "Miranda rights" to  
the obligation of  a state to  assure "humane" 
living conditions for those convicted. As indi- 
cated in  Chapter 7, t he  Congress itself has 
imposed very few "direct order" mandates on 
state and local governments. The judiciary, in 
contrast, has shown few inhibitions about this 
form of regulation. In such areas as penal, wel- 
fare, education, mental health, and environ- 
mental protection policy, judges have sought 
not simply to  monitor bureaucratic activities 
but to  restructure them by changing their proc- 
esses and policies.189 Thus, 

Federal district judges are increasing- 
ly acting as day-to-day managers and 
implementors, reaching into the de- 
tai ls o f  c iv ic l i f e :  how  pr isons are 
run, medication i s  administered to  
the mentally ill, custody is arranged 
for severely deranged persons, pri- 
vate and pub l i c  employers recru i t  
and promote.lgO 

Thirdly, as Chapter 2 notes, the courts gen- 
erally have upheld Congressional exercises of 
national regulatory authority vis a vis the com- 
merce and spending powers, even in the face 
of heated protests (on Tenth Amendment and 
other grounds) by states and localities. The ex- 
tension of  new forms of federal regulation into 
ever-expanding areas of state and local govern- 
mental responsibi l i ty ,  then, has no t  gone 
unchallenged. Yet, only in a single instance has 
a modern federal statute been found to  exceed 
the proper authority of Congress vis a vis the 
states. And, even though the 1976 decision in 
NLC v Usery was ha i led by  some as a real 
turning point, later court decisions have se- 
verely reduced its apparent protections. 

Finally, and most importantly for this chap- 
ter, the courts have seldom served as a check 
on possible bureaucratic excesses. Generous 
interpretations of Congressional regulatory au- 
thority under the Constitution have been cou- 
pled with equally generous judicial interpreta- 
t ions o f  the powers confer red on  
administrative agencies by federal statutes. 



This latter point requires elaboration, how- 
ever, because the courts have not devised a 
single, consistent posture. Instead, they have 
taken somewhat different positions, in differ- 
ent cases, at different times. Three general, 
somewhat overlapping, historical trends may 
be identified-along with a number of  excep- 
tions to  each in the courts' stance on regula- 
tory issues. 

A history of scrutiny. With the growth of fed- 
eral regulatory statutes in the late 19th century, 
the  cour ts  began t o  fashion what might  be  
called the "traditional" model of administra- 
tive law.191 Under this interpretation, adminis- 
trative agencies are simply a "transmission 
belt" for translating statutes into more specific 
administrative directives. The courts' function 
was viewed as one of keeping agency action 
within the bounds specified by the Congress. 
O n  this basis, the Court insisted that the legis- 
lative branch provide a clear statement of ends 
and means; statutes that delegated an overly- 
broad or unclearly specified range of responsi- 
bilities to  an administrative agency could be 
struck down.lg2 Agencies were expected to  em- 
ploy decisionmaking procedures that assured 
compliance with statutory intent. Judicial re- 
view was provided to  assure adherence to  both 
o f  these aims and, under  these standards, 
judges overturned many agency actions.lY3 At 
the same time, the courts removed themselves 
from passing upon matters not addressed by 
law; these general ly were le f t  t o  agency 
discretion. 

A posture of deference. This traditional ap- 
proach was premised, however, upon a con- 
siderable degree of  clarity about the aims of  
the legislature. Vague, general, or ambiguous 
statutes create so much discretion that they 
threaten the legitimacy of  the "transmission 
belt" theory, as Richard B. Stewart comments. 
And, as he notes: 

rather than being the exception, fed- 
eral legislation establishing agency 
charters has, over the past several 
decades, often been strikingly broad 
and non-specific, and has according- 
ly  generated the very condi t ions 
which the traditional model was de- 
signed to  eliminate.lg4 

New Deal Congresses, in partichlar, delegated 
sweeping powers to  a host of  new agencies in 
very general terms. This pattern was continued 
in some of the newer "social" regulation. 

As a consequence, the "nondelegation doc- 
trine" was largely abandoned in the late 1930s. 
Bowing to  the economic exigencies and politi- 
cal currents of the time, the Court began to  ac- 
cept broad delegations of  legislative authority 
to  the administrative branch. Thereafter, judi- 
cial deference t o  the  results o f  agency 
ru lemaking procedures became the  modus 
operandi . lY5 It o f ten  remains so today. For 
example, 

When Congress delegates broad 
rule-making authority to  an execu- 
tive agency, as i s  typical in federal 
grant statutes, regulations properly 
promulgated under such authority 
wil l  be judicially upheld if "reason- 
ably related" to  the purposes of  the 
legislation.lY6 

Hence, to  the extent that there are other fac- 
tors in the regulatory process that encourage 
ever more stringent requirements, the courts, 
adhering to  well established doctrine, do litt le 
to  stand in the way. In fact, recent years pro- 
vide numerous examples of  specific instances 
i n  wh i ch  the  cour ts  have uphe ld  str ingent 
agency regulations against challenges that they 
exceeded statutory authority. In the Lau case, 
described previously, the Supreme Court man- 
dated the provision of  special educational serv- 
ices to  minority-language students on the basis 
of an HEW memorandum interpreting Title VI. 
This decision, in turn, provided the foundation 
for further, more far-reaching, and extremely 
controversial  b i l ingual  educat ion 
 regulation^.'^^ 

M o r e  recently, i n  May o f  1982, the  H igh  
Court reversed a lengthy string of  lower court 
decisions to  hold ( in North Haven Board o f  Ed- 
ucation v. Bell) that the sex discrimination pro- 
visions o f  Ti t le IX apply t o  universi ty and 
school employees, as well as to  students.198 
Despite uncertainties in the statute's language 
and legislative history,'99 the Court, by a 6-3 
decision, affirmed the broad interpretation 
that  has been advanced by  t he  execut ive 
branch since 1975.200 Similarly, in Grove City 



College v. Rcll (1982), the Third Circuit Court 
accepted the tducation Department's applica- 
tion of sex discrimination rules to a small, Pres- 
byterian college that had never accepted feder- 
al funds in any form, but did enroll students 
who had received federal scholarship grants or 
loans. To the college, the issue was one of 
principle. "We believe in women's rights," its 
President said, 

but we support those rights voluntar- 
ily, as a matter of Christian con- 
science . . . .To sign a compliance 
form i s  to accept H.E.W. jurisdiction 
over a college that doesn't accept a 
penny of government money.20' 

The Court took a contrary view. "We are 
satisfied," it declared, 

that monies which are paid to stu- 
dents, who in turn use those funds 
for their  education, constitute no 
less a part of  a college's revenues 
than federal monies paid directly to 
the institution itself.202 

Because Tit le IX was adopted as a f loor 
amendment, the courts have had little to go on 
beyond the remarks of its chief proponent and 
the explicit language of the statute itself, which 
i s  both short and sweeping. In some other civil 
rights cases, however, the judiciary has accept- 
ed agency interpretations that fly in the face of 
much conflicting evidence. Included are af- 
firmative action practices that go well beyond 
the simple ban on overt job discrimination 
Congress believed it had enacted with Title VII 
of the 1964 Civil Rights Act. In Griggs v. Duke 
Power (1971), the Supreme Court barred em- 
ployment tests and other job qualifications that 
had "disparate impact" on protected minority 
groups unless their relevance to successful 
performance had been clearly documented. 
This decision was contrary to Congress's ap- 
parent aim of prohibiting only intentional dis- 
crimination or unequal treatment on the basis 
of race. Indeed, Congress had gone out of its 
way to assure that ability tests which were not 
designed, intended, or used to discriminate 
would be insulated from challenge,203 and to 
bar the imposition of "quotas." "What the bill 
does," one sponsor had explained, "is simply 
to make i t  an illegal practice to use race as a 

factor in denying ernp l~yment . "~"~  Gary Bryner 
has commented that "while the Court's Griggs 
ruling i s  in agreement with [Equal Employment 
Opportunity Commission] and [Office of Fed- 
eral Contracts Compliance Programs] 
guidelines, it conflicts with the wording and 
legislative history of Title Vll."205 

Many members of Congress have exhibited 
dismay with the apparent judicial preference 
for executive branch, rather than Congression- 
al, interpretations of legislative intent. Since 
1975, Senator Dale Bumpers has sponsored, in 
varying forms, an amendment to the Adminis- 
trative Procedure Act that would require the 
courts to undertake an independent review of 
legal issues and weaken the presumption in fa- 
vor of agency rules and regulations. In  his 
view, 

a fundamental premise of our system 
of government i s  that the courts in- 
terpret and apply the law; they are 
the ult imate authority on all legal 
questions. It simply makes sense for 
courts to  decide independently 
whether an agency has exceeded its 
authorized powers. . . . It i s  folly to 
expect an agency to  be objective 
about the limits on its authority ; yet, 
by deferr ing to the agency's judg- 
ment, many court decisions encour- 
age federal bureaucrats to abuse 
their power . . . . The court, not the 
agency itself, should decide whether 
the agency has overstepped its au- 
thority . . . .206 

The Bumpers Amendment has been adopted 
twice by the Senate, most recently as a section 
of the "Regulatory Reform Act" (S 1080, 97th 
C ~ n g . ) ~ ~ '  

On the other hand, there are some analysts 
who hold Congress itself accountable for pos- 
sible bureaucratic excesses or judicial misinter- 
pretations. For example, Congress was well 
aware of the Title IX interpretations espoused 
by the executive branch and never acted to 
overturn them-a point Justice Blackmun em- 
phasized in the North Haven decision.208 In the 
case of equal employment opportunity rules, 
Gary Bryner charges: 

By default and design, Congress 
has delegated to the courts the re- 



sponsibility for formulating and im- 
plementing equal employment op- 
portunity policy. By design, in  a 
compromise aimed at southern 
Congressmen, Congress created an 
enforcement agency w i th  no en- 
forcement powers and lodged en- 
forcement power w i th  the courts, 
giving employers subject to govern- 
ment action a haven of process and 
delay in resisting governmental inter- 
vention. By default, Congress failed 
to consider and subsequently failed 
to  respond to a number of funda- 
mental elements of equal employ- 
ment opportunity policy. Not only 
were statutory provisions unclear, 
and legislative history contradictory, 
but periodic confusion and contro- 
versy over agency and court  deci- 
sions were almost always met by 
Congressional inaction.209 

A practice of activism. When the courts have 
not simply aquiesced to agency interpretations 
of statutory requirements, much more often 
than not they have come down on the side of 
more rigorous rules and tougher enforcement. 
That is, they have generally added to-not sub- 
stracted from-the sum total of agency rules 
and regulations. 

The National Environmental Policy Act o f  
1969 is a good case study of how an ambigious 
statute-administered initially with some re- 
luctance by federal agencies-was transformed 
into a demanding and detailed set of procedur- 
al requirements by virtue of court action. As a 
thorough analysis of the statute's early and 
most decisive cases noted: 

The courts have been vigorous in 
reviewing agency compliance with 
NEPA. They have enforced strict 
standards of procedural compliance, 
and in  instances where Congress 
failed to specify how the act should 
be implemented, they imposed 
judge-made requirements which give 
it wider scope. As a result, the courts 
are thought of as the principal enfor- 
cers of NEPA. 

. . . While avoiding "unreasonable 
extremes," the courts have held the 

agencies to each detailed procedural 
step mandated by the act, have ex- 
panded the range of judicial ly en- 
forceable NEPA duties, and have un- 
dertaken close scrutiny of agency 
compliance . . . . [Olver the past 
three years the courts have broadly 
interpreted and applied a variety of 
key NEPA provisions. "All" agencies 
had to comply "to the fullest extent 
p ~ s s i b l e . " ~ ' ~  

The courts became the guardians of NEPA's 
environmental impact statement process large- 
ly by self-appointment. i t  i s  true that judges 
were very responsive to  NEPA's legislative 
history-and particularly to the floor remarks 
of its sponsors, who had declared in strident 
tones that the time had come to establish a 
new foundation for environmental policymak- 
ing2I1 At the same time, neither the statute's 
language nor its legislative history called for ju- 
dicial review. Indeed, some federal judges 
held that the act did not "create any rights or 
impose any duties of which a court can take 
cognizance," although others inferred that "it 
i s  harder to imagine a stronger mandate to the 
courts" than the one NEPA provided.212 

A variety of factors affected this activist pre- 
disposition. But, in the view of Frederick R. 
Anderson, who conducted a detailed analysis 
of the early NEPA cases, the most important of 
these was a general shift in judicial orienta- 
t i ~ n . ~ ' ~  NEPA happened to come along when 
the courts were tightened up their reviews of 
administrative decisionmaking. The traditional 
attitude of "deference" was beginning to be 
set aside in favor of stricter scrutiny of the sub- 
stantive basis for agency actions, as well as 
their procedural propriety. At that time, there 
was an increasingly widespread judicial belief 
that 

Courts should require administrative 
officers to articulate the standards 
and principles that govern their dis- 
cretionary decisions in as much de- 
tail as possible . . . . Discretionary de- 
cisions should more often be 
supported with findings of fact and 
reasoned opinions.214 

Court actions on NEPA, then, largely reflect- 
ed a newly critical and activist judicial stance, 



rather than program-specific concerns. There- 
fore, it is not suprising that similar results have 
obtained in other areas. In earlier cases con- 
cern i ng the Federal Insecticide, Fungicide, and 
Rodenticide Act, the courts had required fed- 
eral administrators to  explain more clearly the 
criteria employed in deciding not to  suspend 
the registration of DDT. This set a precedent 
that conditioned the response to  NEPA.2'5 Re- 
cent history also indicates that " the p r ime 
mover behind implementation of the Clean Air 
Act  has no t  been Congress o r  EPA, bu t  the  
courts."216 In the single most important clean 
air case, Sierra Club v. Ruckelshaus (1972)217, 
the Supreme Court upheld findings that the act 
requires EPA to  prevent any deterioration of air 
quality in areas already cleaner than specified 
by nat ional  air standards. A l though many 
environmentalists supported the decision on 
policy grounds, all parties conceded that nei- 
ther the  act i tself nor  its legislat ive history 
mandated such an effort.218 However, in 1977, 
the Congress showed its after-the-fact concur- 
rence, writing into law a program even more 
demanding than that devised by EPA in  re- 
sponse to  court dec is i~ns .~"  

Judicial pressure also has broadened the En- 
dangered Species Act. In 1978, the Supreme 
Court ruled that the act afforded absolute pro- 
tection to  the sole remaining habitat of  a small 
fish, the "snail darter," thus halting construc- 
t ion on the TVA's Tellico Dam. (This particular 
decision was later overruled by legislative ac- 
tion). However, stringent interpretations by 
the courts in this and other cases produced a 
number of important changes in agency regu- 
lations and actions.220 Nor has judicial activism 
been conf ined solely t o  the  environmental  
f ie ld.  For example, HEW'S Of f i ce  o f  C iv i l  
Rights-which administers a series of antidis- 
crimination laws-has received far closer su- 
pervision from the courts than either the Con- 
gress or executive b r a n ~ h . ~ "  

Opinions differ as to  the results of judicial 
intervention. Many have criticized the courts 
for an excessively heavy-handed approach to  
NEPA and point to  instances in which judges 
enjoyed well meaning attempts to  comply. O n  
the other hand, Richard Liroff argues that 

by the end of the 1970s a sufficient 
body o f  NEPA jur isprudence had 
emerged applying a "rule of reason" 

that one could conclude that good 
ef for ts  t o  implement  the  statute 
wou ld  satisfy the  average federal 
judge wh i le  del iberate e f for ts  t o  
avoid it would be subjected to  judi- 
cial sanction.222 

Although systematic research is lacking, an- 
ecdotal evidence indicates that stories about 
the shortcomings and adverse effects of the 
environmental import statement (EIS)  process 
are as common as those about its value or suc- 
~ e s s . ~ ~ ~  Furthermore, several studies suggest 
that impact statements are too long-and of 
too little use-to agency policy maker^.^^^ "The 
law's biggest weakness," i n  the v iew o f  a 
spokesperson for the National Wildlife Federa- 
tion, "is that it does not require the agencies 
to  act on the information they develop."225 
Hence, EIS preparation may be more an exer- 
cise in paperwork than in analysis. Bardach and 
Pugliaresi contend that, although the proce- 
dure assures that federal agencies give some 
look  at environmental  issues, it does no t  
assure-and may discourage-a hard loo k.226 
In the main, they believe, E IS  statements are 
compliance documents, designed to  ward of f  
federal judges. They are o f ten  unread by  
decision-makers and o f ten  are no t  wo r t h  
reading.12' 

As with NEPA, judicial intervention in the 
Clean Air  Act  seems t o  have been a mixed 
blessing. O n  the one hand, 

the courts closed serious loopholes 
in a flawed statute; they acted deci- 
sively and in an innovative fashion 
while others vacillated; they sought 
bo th  t o  preserve the  health- 
protecting goal of the act and to  tem- 
per the harsh uniformity of adminis- 
trative regulations. 

Yet, in the opinion of the same expert, 

the courts often acted with a heavy 
hand, laying down absolute yes-or- 
no rules where more subtile differ- 
entiations were needed. They proved 
insensitive to  the administrative and 
political constraints on the agency, at 
times mistaking the agency's recog- 
nition of i t s  limitations as evidence 
o f  bureaucratic " footdragging."  



Their solutions to problems with the 
act have made a complicated regula- 
tory scheme even harder to under- 
stand and to implement . . . . Viewing 
these decisions in the aggregate we 
can see that the courts subjected EPA 
to contradictory demands, exacer- 
bating rather than ameliorating the 
difficulties inherent in  the regulatory 
scheme established by the Clean Air 

Much the same may be said in the field of 
civil rights, where i t  i s  doubtful "whether judi- 
cial interventions have, on balance, enhanced 
OCR's effectiveness or simply exacerbated its 
inherent enforcement d i f f i ~ u l t i e s . " ~ ~ ~  Or, as 
Bardach and Kagan observe about OSHA, 

If law is  the medium of legalistic 
enforcement, it can also be the me- 
dium of legalistic contestation, and 
as the adversaries exhaust their ener- 
gies in legal battles the basic goals of 
the regulatory process remain unat- 
tended. They are either displaced by 
the idea of winning or are simply for- 
gotten because resources needed to 
achieve them are dissipated in the le- 
gal struggle.230 

If there i s  doubt about the programmatic im- 
plications of court  intervention, however, 
there i s  no doubt concerning the political con- 
sequences. Increasing litigation has provided 
interest groups with an important new lever on 
agency decisions. For this tactic to be success- 
ful, it i s  not necessary to win a case, or even to 
actually file a case: the threat of court action 
is, in and of itself, a potent political weapon in 
the hands of skilled  attorney^.^^' 

In some instances, as David L. Kirp suggests, 
the courts have offered groups with otherwise 
poorly represented interests an avenue for 
"end runs" around other governmental institu- 
t i o n ~ . ~ ~ ~  And the use of legal action has been 
abetted by a growing judicial inclination to 
view administrative tasks as essentially "legis- 
lative" in character-more as matters of ad- 
justing the competing claims of various private 
interests than of applying policies established 
by the Congress.233 

Women's groups, t o  cite one example, 
turned to the courts in an attempt to speed up 

the Title IX implementation process and to 
force HEW to devote more of its resources to 
sex (as opposed to other) discrimination is- 
sues. Fishel and Pottker conclude: 

Clearly, the f i l i ng  of lawsuits 
charging school districts and 
colleges with sex discrimination or 
charging DHEW with lack of enforce- 
ment of sex discrimination laws has 
become an instrumental part of the 
overall pol i t ical  strategy of the 
groups seeking to  achieve educa- 
t ional equity for women..  . . The 
power that women generally lack in 
Congress and executive departments 
may be partially compensated for by 
the courts, where the lack of political 
influence is  not as critical a factor in 
determining outcomes.234 

As they add, the utility of this tactic does not 
depend solely on the probability of ultimately 
obtaining a favorable decision. Rather, 

The filing of a lawsuit charging sex 
discrimination can . . . act as a major 
public relations technique for wom- 
en i n  that i t  can cause embarrass- 
ment to the school, college or agen- 
cy involved. Indeed, just the threat 
of legal action can serve as an incen- 
t ive to  policymakers to deal more 
fairly with women in order to avoid 
the actual filing of a lawsuit. Even af- 
ter a suit i s  filed, there i s  an incen- 
tive to resolve the suit out of court 
and thus keep the court from moni- 
toring the actions of the school or 
government agency.235 

Similar observations can be made about the 
field of environmental 

For these reasons, litigation has some obvi- 
ous potential advantages as an instrument of 
political power. Certain groups-examples in- 
clude the NAACP Legal Defense Fund, the Nat- 
ural Resources Defense Council and the Public 
Citizen Litigation Group-have specialized in 
legal advocacy. Still, some evidence suggests 
that litigation generally i s  less effective and 
more costly than other, more traditional forms 
of lobbying.237 Thus, women's groups ususally 
turned to the courts only after failing to gain 



ground through the regular political process.238 
Similarly, l i t igation on educational issues 
slowed in the mid-1970~~ in part because legis- 
latures had become more responsive to the 
causes of advocacy groups.239 

A residue of restraint. As the foregoing ac- 
counts suggest, the judiciary has generally up- 
held, or elaborated upon, agency interpreta- 
tions of regulatory statutes. Not since the 1930s 
has it often viewed the outcomes of adminis- 
trative rulemaking procedures with a critical or 
skeptical eye. This assessment holds even 
though the present Burger court i s  generally 
regarded as more "conservative" than its pred- 
ecessor, the Warren court, and despite a shift 
on the part of  the Congress and the White 
House from regulatory expansionism to regula- 
tory relief. Thus, even though every adminis- 
tration since Nixon's has given increasingly 
closer scrutiny to agency rules and regula- 
tions-as Chapter 6 of this study indi- 
cates-and the Congress itself has adopted or 
proposed a number of measures aimed at reg- 
ulatory reform, the federal courts have been 
marching to the beat of a different drummer. 
The Wall Street Journal commented in  
mid-1981 that 

While the President moves to ease 
regulations and Congress isn't far 
behind, government regulators have 
won almost every case they have had 
in the Supreme Court this term.. . . 
The decisions don't mean the Jus- 
tices support heavy regulation of 
business. But the decisions indicate 
a high-court view that in many cases, 
regulatory agencies haven't abused 
the power Congress gave them.240 

Indeed, from the standpoint of the states 
and localities, the federal judiciary can aptly be 
described as a part of the problem, rather than 
a part of the solution. In the field of grant law, 
for example, the Reagan White House and the 
judiciary are like 

two ships passing in the night. While 
we see, on the one hand, an admin- 
istration determined to transfer au- 
thority in federal grant administra- 
tion from the national government to 
the states, we also see, on the other 

hand, the continuation of a remarka- 
ble progression of federal court deci- 
sions interpreting federal substantive 
law in a manner that extends and 
intensifies the burdens and responsi- 
bilities of federal grantees.241 

O n  the other hand, these generaliza- 
tions-like any others-are subject to excep- 
tions. The NLC case, mentioned previously, is 
certainly one; the Pennhurst decision, dis- 
cussed in Chapter 2, is another. Each placed 
modest restrictions on the scope of Congres- 
sional authority under the commerce and 
spending powers respecrively. 

Even more to the point, in a series of cases 
concerning the handicapped discrimination re- 
quirements imposed under Section 504, the 
courts have narrowed interpretations of statu- 
tory intent, leading to important changes in 
federal rules as a consequence. In Southeast- 
ern Community College v. Davis (1 979), the Su- 
preme Court held that colleges need not total- 
ly ignore the disabilities of handicapped 
students or make major modifications in their 
academic programs in order to allow such stu- 
dents to participate. Drastic efforts for "affirm- 
ative action" were not necessary. Rather, Jus- 
t ice Powell wrote, Section 504 and its 
implementing rules simply forbade assuming 
that an otherwise qualified handicapped per- 
son was disqualified solely by reason of his or 
her handicap-that is, truly prejudicial actions 
were barred. At issue in  the case was the refus- 
al of a college to admit a deaf student into a 
nursing program on the grounds that she 
would not be able to function effectively in 
clinical situations, where lip reading is  often 
impossible.242 

The Davis holding was a comparatively nar- 
row (and very imprecise) one and had little im- 
pact on the subsequent decisions of many low- 
er However, i t  d id  provide the 
foundation for a more far-reaching decision, in 
American Public Transit Association v.  Lewis 
(19811, that the U.S. Department of Transporta- 
tion's 504 regulations had exceeded statutory 
bounds. Section 504, the U.S. Court of Appeals 
in Washington held, provided no foundation 
for stringent and costly rules requiring that all 
transit facilities be made accessible to  the 
handicapped. The court based its decision on 



the 1979 ruling that "neither the language, pur- 
pose nor history of Section 504 reveals an in- 
tent to  impose an affirmative action obligation 
on all recipients of federal funds." If a transit 
system refused to  take "modest affirmative 
steps" to  offer transportation to  handicapped 
persons, the court said, it might well violate 
Section 504. But DOT'S regulat ions were 
deemed excessive in  requiring extensive modi- 
fications of  existing transit systems and in im- 
posing heavy financial burdens on local transit 
authorities. 244 Following this decision, the 
Reagan Administration prepared revised rules 
offering communities far more flexibility in 
meeting the special transportation needs of  
handicapped and elderly residents.245 

This particular decision fit well with the ad- 
ministration's own policy preferences. How- 
ever, in April 1983, a U.S. District Court struck 
down a different set of 504 rules favored by the 
White House. These required hospitals receiv- 
ing federal aid to  post notices stipulating that 
deformed babies were to  be provided with all 
necessary life-saving care and listing a "hot 
line" number for anonymous reporting of any 
violations. The rules were issued by the Reagan 
Administration when a child, born with Down's 
syndrome and a blocked digestive tract, died 
after its parents refused to  give their consent 
for an operation. Although Judge Gesell con- 
fined his legal ruling to  questions of  regulatory 
procedure-charging federal health officials 
with "hasty" and "ill-considered" action-he 
added that "many would argue that had Con- 
gress intended section 504 to  reach so far into 
such a sensitive area of moral and ethical con- 
cerns it would have given some evidence of 
that intent."246 

O the r  cases may be c i ted where federal 
courts have rejected extremely broad interpre- 
tations of legislative intent, sometimes over- 
turning agency rules as a result. As Chapter 2 
indicates, a number  o f  courts he ld  i n  the 
mid-1970s that the Environmental Protection 
Agency lacked authority under the 1970 Clean 
Air Act Amendments to  force states to  imple- 
ment federally-drafted transportation control 
plans. Some, but not all, district courts have 
concluded that the Department of  Education's 
rules barring sex discrimination in intercollegi- 
ate athletics impermissibly intrude into an area 
where the national government provides no fi- 

nancial aid, and hence is not subject to  nation- 
al r e g ~ l a t i o n . ~ ~ '  Most recently, the Supreme 
Court held that federal agencies need not con- 
sider "psychological stress" among the envi- 
ronmental impacts that must be considered 
under the National Environmental Policy Act. 248 

These cases do not alter the more general in- 
terpretations presented above, however, be- 
cause they are departures from the ususal pat- 
terns of  judicial aquiescence or activism. At the 
same time, they show that traditional doctrines 
o f  administrat ive law-including the  hoary 
"transmission belt" theory-are not yet wholly 
lifeless. They indicate that judges (like legisla- 
tors and bureaucrats) may differ i n  their pre- 
disposition and the manner in which they re- 
spond to  specific issues. They also confirm the 
conclusion of one noted expert that the pres- 
ent condition of administrative law i s  badly 
"fragmented" and "d i~ j o i n ted . "~~ '  

ENFORCEMENT: THE WEAKEST LINK 

Theory and Practice 

O n  paper, federal regulations often appear 
to  be extremely detailed, demanding, and in- 
trusive, as the foregoing discussion suggests. 
And so they are, when viewed in literal-or 
legal-terms. Yet, at the same time, their prac- 
tical effect is frequently much smaller than a 
reading of the fine print might suggest. When 
it comes to  monitoring state and local (or pri- 
vate sector) adherence to  national require- 
ments, Washington's monster often ends up 
looking like a paper tiger. Enforcement thus 
appears to  be the weakest link in the chain of  
implementation. 

The environmental field, to  cite one impor- 
tant example, i s  marked by extremely tough- 
minded and uncompromising statutes. Yet, as 
the Conservation Foundation has said, "it ap- 
pears that . . . regulation involving everything 
from drinking water to  public lands manage- 
ment tends to  break down at the point of en- 
f ~ r c e m e n t . " ~ ~ ~  The GAO agrees that, in the 
case of both the clean water and safe drinking 
water programs, EPA's enforcement actions 
have ranged from none to  minimal and were 
not as timely or effective as they should have 
been.251 A recent GAO assessment o f  the  
federal-state pesticide control program indi- 



cates tha t  i t ,  t oo ,  is n o t  b e i n g  e n f o r c e d  

Enforcement has been l imi ted even though 
many important environmental statutes estab- 
l ished f i rm deadlines for  attaining national 
goals and threatened harsh penalties for non- 
compliance. The 1970 Clean Air Act was t o  as- 
sure "healthy air" by 1975; the 1972 Federal 
Water Pol lut ion Contro l  Act was intended t o  
make the nation's major waterways "fishable 
and swimmable" by 1981 and t o  eliminate the 
d ischarge o f  a l l  po l l u tan ts  b y  1985. These 
goals-which appeared t o  many t o  be  impossi- 
b l e  t o  a t ta in  at t h e  t i m e  o f  t h e i r  adop-  
t ion-have p r o v e n  t o  b e  so i n  p rac t ice .  I n  
1977, Congress extended the air quality dead- 
lines t o  1982 and, for 31 states w i th  particularly 
di f f icult  pol lu t ion problems, unt i l  1987. Late i n  
1982, however, EPA estimated that as many as 
600 counties still were i n  violation o f  the stand- 
ards for one o r  more pollutants.253 Another ex- 
tension o f  deadlines was being considered. 
This experience certainly calls in to question 
the practical ut i l i ty of stringent deadlines and 
standards. As one assessment notes: 

The principal regulatory innovations 
o f  the 1970 Clean Air Amendments 
w e r e  t h e  use o f  leg is la t ive ly  set, 
uncompromisable, health-protkction 
goals, and rigid deadlines t o  force 
action. And the principal fact o f  l i fe 
s ince 1970 has been  t h e  p e r i o d i c  
postponement of deadlines and revi- 
sions o f  timetables by Congress, the 
cour ts ,  a n d  EPA. This obse rva t i on  
does not  by itself demonstrate that 
the CAA was necessarily unwise i n  
setting these r igid deadlines; and it 
certainly does not  suggest that i t  was 
unwise t o  relax the deadlines as i t  
has become clear w i th  experience 
that they wou ld  no t  o r  should no t  be 
met. But the experience so far w i th  
t h e  CAA does suggest tha t  se t t i ng  
r igid deadlines and constraining the 
regu la to ry  au tho r i t i es  d o  n o t  d o  
much t o  overcome the basic prob- 
lems w i th  regulation in  this area.254 

only 37% of  major municipal treat- 
ment  facilities were i n  compliance 
w i th  the July 1, 1977, deadline requir- 
ing  secondary treatment. This dead- 
l ine was extended t o  1983 and then 
t o  1988, under certain condit ions..  . . 
[Tlhe 1988 deadline . . . may have t o  
be further extended.255 

GAO also noted that effective treatment plant 
operation and maintenance are necessary t o  
sustain compliance over the long term. Past 
studies have shown serious shortcomings i n  
this regard.256 

A similar story may be  to ld  i n  other regula- 
tory areas. Regarding civil rights, a 1977 report 
o f  state advisory committees stressed that 

the unfinished business o f  achieving 
compliance w i th  civil rights laws re- 
mains  a f o r m i d a b l e  task f o r  a l l  o f  
America's citizens and their layers o f  
government, despite visible progress 
in  certain critical areas such as vot ing 
rights, publ ic accommodations, and 
publ ic transportation.. . . More  and 
more subtle forms o f  discrimination 
continue t o  materialize, requir ing 
ever more stringent enforcement t o  
ensure c o m ~ l i a n c e  w i th  the law.257 

In this area, too, a variety o f  intergovernmental 
regulatory efforts are faulted. For example, 
many school systems have not  complied ful ly 
w i th  the requirements o f  the Education for A l l  
Handicapped Children Act. Under the  1975 act, 
Congress stipulated that every handicapped 
chi ld f rom age three t o  18 wou ld  be offered a 
"free, appropriate" publ ic education by Sep- 
tember 1, 1978. However, the Off ice o f  Special 
Education (OSE) d id  no t  issue final program 
regulations unti l  August 1977, leaving state and 
local education agencies only 39 days t o  com- 
ply w i th  most o f  the statute's complex proce- 
dural requirements. This and other administra- 
t i v e  delays w e r e  c o m p o u n d e d  b y  OSE's 
ineffective moni tor ing o f  state and local ac- 
tions dur ing the crucial early implementation 
per iod and its failure t o  impose the  funding 
penalties provided by law where violations had 

AS a consequence, the objectives 
Regarding water pol lut ion control efforts, the o f  the program wi l l  no t  be ful ly realized unti l  
GAO has commented that the mid-1980s at the earliest.259 An outraged 
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coalition of advocates has labeled the perform- 
ance of federal, state, and local agencies a "na- 
tional disgrace" and described the federal Bu- 
reau o f  Education f o r  the  Handicapped as 
" f l ~ u n d e r i n g . " ~ ~ ~  

This i s  not  to  say that such requirements are 
always ineffective. For example, one can point 
to  the desegregation of  Southern schools in 
conformance with Title VI of  the Civil Rights 
Act as an outstanding example of regulatory ac- 
complishment. However, school desegregation 
can also be regarded as another "exception 
that proves the rule." Many Northern schools 
have become more, not less, segregated over 
th is  same period,261 and Ti t le VI has no t  
achieved dramatic results in other kinds of fed- 
eral assistance programs. A comprehensive re- 
port by the U.S. Civil Rights commission, in  
1975, summarizing the first decade of experi- 
ence, stressed the lack of government-wide 
leadership for the enforcement of i t s  require- 
ments. There was, the report concluded, 

a lack of direction as to  what consti- 
tutes d iscr iminat ion and how  i t  
should  be  el iminated. As a result,  
neither federal officials nor recipi- 
ents of  their programs have fully un- 
ders tood the nature o f  the i r  du- 
t ies . .  . . I n  the  aggregate these 
compliance programs have held out 
false promises for many minorities 
and women who  have been frus- 
trated in their attempts to  participate 
in the benefits of federally assisted 
programs.262 

Much the same conclusion was reached in a 
1980 study. It found that some federal agencies 
did not know which of  their programs were 
subject to  the law and sometimes did not know 
(and could not determine) i f  nondiscrimination 
requirements were being carried out by their 

As a general rule, then, federal intergovern- 
mental regulations have proven difficult to  
enforce, statutory deadlines have been repeat- 
edly extended o r  ignored, and compl i -  
ance-though probably better than one would 
anticipate, given the generally haphazard char- 
acter of federal supervision-has fallen short 
of official expectations. Such shortcomings in 
performance account for the Doctor Jekyll and 

M r .  Hyde reputat ion of the  Of f i ce  of C iv i l  
Rights (OCR) and many other federal regula- 
tory agencies. OCR has been regarded as a 
hotbed of regulatory zealots by one set of crit- 
ics and as a timid, lumbering bureaucracy by 
another. Both are correct-but each i s  looking 
at a different aspect of the process. As one an- 
alyst observes, 

Those who fault the agency's exces- 
sive zeal generally point to  the ambi- 
tious reach of  i t s  formal regulations 
and official statements o f  policy- 
o f ten  w i t hou t  no t i c ing  that i t  has 
rarely enforced those demanding 
standards in practice. Conversely, 
OCR's constituents have directed the 
bulk of their criticism at this undeni- 
ably poor enforcement record.264 

Several factors contributing to  enforcement 
difficulties-including administrative and tech- 
nical problems, a lack of adequate resources, 
and political obstacles to  the imposition of  
sanctions-are described below. 

Administrative and technical infeasibility. 
One reason that regulatory efforts bog down at 
the  enforcement  stage has t o  d o  w i t h  the 
scope of the task. Washington's reach, to  put 
matters bluntly, has often exceeded its grasp. 

Sheer numbers alone provide one indication 
of  the magnitude of the enforcement problem. 
There are some 32,000 potentially hazardous 
waste sites to  be monitored, some 15,000 sew- 
age treatment plants to  be upgraded, nearly 
300 species of plants and animals to  be pro- 
tected, and more  than 3.5 m i l l i on  work-  
places-with more than 40 mi l l i on  employ- 
ees-to be inspected for health and safety. The 
vast majority of the nation's population i s  enti- 
tled to  special protection against discrimina- 
tion on the basis of race, ethnicity, sex, age or  
handicap in  employment  o r  i n  projects f i-  
nanced by some 400-odd federal aid programs. 
Moreover, these individuals, workplaces, spe- 
cies, and dumps are scattered across a nation 
of continental proportions. It i s  no wonder that 
Washington has increasingly relied on state 
and local governments to  carry out its regula- 
tory policies. But even here there are 50 of the 
former, and more than 80,000 of the latter, to  
be monitored. 



What all of this means i s  that the chances of 
a federal inspector coming to  knock on your 
door are pretty small, whether you are a busi- 
ness owner, public official, or private citizen. 
Under OSHA, for example, the average work- 
place is likely to  be inspected only once in sev- 
eral decades; this fact, some believe, accounts 
for its failure to  have much impact on work- 
injury rates.265 Similarly, in dealing with their 
dozens, hundreds, or even thousands of grant 
recipients, federal agencies are forced to  rely 
on program reports that often are 

no th i ng  more  than sketchy, self- 
serving statements about the gran- 
tee's progress in achieving its goals 
and commitments.. . . Deficiencies 
could be spotted by on-site program 
reviews, but most grantees are never 
audited or inspected.. . .266 

An alternative enforcement technique is pro- 
vided by the many regulatory statutes that au- 
thorize civil suits as a means of citizen-initiated 
enforcement and by court decisions that made 
it easier to  challenge grant-related actions. The 
threat of such litigation probably increases 
pressure t o  comply .  At the  same t ime, the 
larger number of cases resulting has added to  
lengthy judicial backlogs.267 

Thus, as Peter H. Schuck comments, "other 
things being equal, the more numerous the 
firms, people or processes that must be regu- 
lated, the less likely it i s  that regulation will be 
effective." Indeed, he adds that in some cases 
"the number of entities may be so great as to  
make i t  difficult or impractical for the regulator 
even t o  ident i fy,  much less regulate, them 

The handicapped educat ion law, PL 
94-142, offers an illustration. The Department 
of  Education believes that there are about 6.2 
mill ion children requiring services under the 
act, but state screening efforts have identified 
only 3.9 mill ion such students.269 Both levels 
contend that their total is the more accurate 
one. 

The diversity of local circumstances also can 
hamper effective administration and enforce- 
ment of national regulations. The Davis-Bacon 
Act, adopted in 1931, requires the Department 
of  Labor to  determine locally prevailing wages 
for construction work in each of the nation's 

3,000 counties. However, according to  a GAO 
assessment, 

After nearly 50 years of adminis- 
tering the Davis-Bacon Act, the De- 
partment of Labor has not developed 
an effective system to  plan, control, 
or manage the data collection, com- 
p i la t ion,  and wage determinat ion 
functions. . . . Evaluation of the wage 
determination files and inquiries re- 
garding 73 wage determinations at 
f ive regions and headquarters 
showed that, i n  many instances, 
wage rates were not adequately or 
accurately determined.270 

Furthermore, GAO concluded that 

given the diverse characteristics of 
the construction industry, the dif- 
fering wage structures on the varying 
types of construction, and the volun- 
tary aspect of collecting wage data 
f r om  contractors i n  every county  
throughout the nation, we do not be- 
lieve that the act can be effectively, 
ef f ic ient ly and equi tably admin-  
i ~ t e r e d . ~ ~ '  

For this reason and others-especially Davis- 
Bacon's inflationary impact on government 
construction projects-GAO recommended 
that the statute and 77 related provisions in 
other statutes be repealed. 

The sheer volume of regulations also can 
hamper enforcement and compliance because 
of  inconsistencies in specific provisions or 
even because of conflicting aims. The former 
problem, that of inconsistency, has been a ma- 
jor problem with many crosscutting require- 
ments. Agency interpretations of the same stat- 
u tory  language of ten d i f fer  markedly,  and 
O M B  lacks the author i ty  t o  standardize 
them.272 Differing agency rules also long ham- 
pered implementat ion and enforcement  o f  
equal employment opportunity regulations un- 
der Title Vll.273 

An example of the latter difficulty, that of 
interprogram conflicts, was provided by a Rand 
study of federal education programs. School 
districts are required to scatter ethnic students 
among local schools to  foster integration, but 
are forced to  group them by language catego- 



ries to comply with bilingual education rules. when the regulations are so complex 
"This kind of situation," the study stressed, that i t  i s  not clear what any particular 
"can only result i n  poor state and local imple- person must d o  t o  comply,  when  
mentation of federal programs."274 Similarly, noncompliance is not easy to  dem- 
some federal pollution controls seem to  have onstrate, or when there are any num- 
had the perverse effect of adding to  pollution. ber of technical and economic ex- 
One comprehensive analysis stressed that cuses f o r  noncompl iance, then  

The env i ronmenta l  laws o f  the  
1970s created a single-purpose ap- 
proach to  pollution control. Some- 
times this meant that complying with 
one law or regulation would cause a 
conflict with another law. Pollution 
control laws have not only increased 
the volume of wastes that must be 
disposed of but, in addition, have 
p roh ib i ted  o r  severely restr icted 
available disposal options. This ap- 
proach has caused communities and 
industry to  select or consider dispos- 
al methods that  may no t  be 
environmentally safe.275 

Even when their specific objectives are not 
mutually incompatible, the piling up of un- or 
under-funded mandates creates competition 
among benef ic iary groups fo r  scarce re- 
s o u r c e ~ . ~ ' ~  Under federal education laws, for 
example, the handicapped, women and girls, 
racial minorities, the non-English speaking, 
and the economically disadvantaged can each 
rightfully claim a larger share of education dol- 
lars. Furthermore, from the standpoint of state 
and local governments, these claims all com- 
Pete with the collateral need to  meet costly 
standards in such areas as sewage treatment, 
drinking water quality, and transportation ac- 
cess for the handicapped. All claimants cannot 
be satisfied simultaneously. Under these cir- 
cumstances, then, the sheer number of pro- 
grams raises significant obstacles to  implemen- 

enforcement is a difficult and time- 
consuming process. If, in addition, 
the rules themselves are changing 
continually in pursuit of an evolving 
goal or in light of  unfolding informa- 
t ion,  enforcement  . . . becomes 
impossible.278 

There are many instances i n  wh i ch  specif ic 
statutes were enacted by Congress without 
much concern for potential pitfalls of  imple- 
mentation and enforcement. For example, in 
adopting the Clean Air Act Amendments o f  
1970, a Congressional desire for dramatic ac- 
t i on  led  i t  t o  disregard possible technical  
obstacles-including the question of  whether 
national air quality itandards could be attained 
under even the best possible circumstances.279 
Thus, the history of the program has been de- 
scribed as an attempt to  "implement policy be- 
yond capability."280 Similarly, the Clean Water 
Act required municipalities to  construct (or up- 
grade) wastewater treatment plants to  meet na- 
tional water quality goals, and more than $28 
bill ion has been expended toward this objec- 
tive. Yet, many of the new plants built have sel- 
dom or never worked as expected. Deficien- 
cies i n  design account fo r  many o f  these 
s h o r t ~ o m i n g s . ~ ~ '  Technical d i f f icu l t ies  also 
have hampered the operation of lift-equipped 
buses intended to  serve the handicapped, and 
the health planning agencies mandated by fed- 
eral law have not been able to  control hospital 
costs. 

tation and c ~ ~ ~ l i a n c e . ~ ~ ~  
Limited resources. The scope of the regula- Finally, ease of enforcement also depends, at 

tory enforcement task also must be measured least in  part, on the character o f  the require- 
against limitations on the resources available ments themselves: 
to  governments at each level. Agencies often 

When the regulations are simple, vi- d o n o t  possess e i ther  the  persGnnel o r  the  
olations are easy to  f ind and prove, fund ing  levels necessary t o  assure fu l l  
and compliance or noncompliance is compliance. 
a matter of  will more than of  feasibil- Recognition that this i s  a serious shortcom- 
ity, then enforcement can proceed as ing may come as a shock to  those who believe 
regulatory theory says it should. But that federal agencies are bloated with thou- 



sands of unnecessary, intervention-minded bu- 
reaucrats. Staffing for regulatory agencies did 
more than triple between 1970 and 1980, and 
there was a more than six-fold increase in posi- 
tions with the agencies oriented toward social 
(as opposed to  economic) regulatory objec- 
t i v e ~ . ~ ~ ~  Still, the growth of national responsi- 
bilities has outpaced the rise in  federal person- 
nel in many regulatory areas. Sheer manpower 
is one consideration; expertise i s  another. A 
shortage of technical experts, or a lack o f  ade- 
quate training, also has been identified as an 
obstacle to  federal monitoring and enforce- 
ment.283 

To cite just one case, EPA regional officies 
have lacked adequate staff to  authorize, re- 
view, and monitor state hazardous waste pro- 
grams. In 1979, EPA officials indicated that they 
would require from four to  six times the num- 
ber of aides to  carry out their responsibilities 
effectively.284 Similar observations have been 
made about staffing shortfalls for a great many 
other environmental, civil rights, and health 
regulation programs. And these shortfalls are 
not surprising, given the budgetary constraints 
of the past half-decade as well as the tradition- 
al Congressional opposition to  enlarging the 
federal work force.285 

Like their national counterparts, state and lo- 
cal governments also may be hindered in their 
efforts to  meet regulatory standards by a lack 
of adequate resources. In a comprehensive 
survey of five major programs, the GAO found 
that state environmental agencies are plagued 
by staff ing prob lems and d i f f icu l t ies  in  ob- 
taining funding.286 Because of comparatively 
low salaries, states cannot compete successful- 
ly in the marketplace for professional engi- 
neers. Consequently, program continuity is 
hampered by high levels of turnover and staff 
vacancies. A l though Washington provides 
grant funds to  help implement many environ- 
mental programs, uncertainties about future 
federal funding levels make program planning 
difficult. Furthermore, annual program grants 
are often issued late, which has sometimes re- 
sulted in the termination (or threatened termi- 
nation) of state employees. 

A lack of resources also has limited compli- 
ance with the requirements of  the Education 
for Al l  Handicapped Children Act. PL 94-142 re- 
qu i red  that an "appropr iate educat ion" be  

made available to  al l  handicapped children by 
September 1, 1978. However, a shortage of  
funds needed for personnel, space, and sup- 
plies has been the principal barrier to full im- 
plementation. Federal grants have been signifi- 
cantly below authorized amounts, and most 
state education funding is not increasing rapid- 
ly enough to  serve all handicapped children in 
the near future.287 

Although it can affect all state and local gov- 
ernments, as well as Washington, a lack of ex- 
pertise is especially likely to  be a problem for 
the nation's many small jurisdictions. For ex- 
ample, the 1974 Safe Drinking Water Act devel- 
oped standards to  assure the helthful quality of 
public water systems. However, compliance 
with the requirements, in thousands of cases, 
appears to  be the exception. Many of the viola- 
tors are small systems, which often lack full- 
time and properly trained operators.288 In the 
same way, the development o f  new sewage 
treatment plants by small communi t ies  has 
been difficult, GAO found, because 

the sewer district officials were pri- 
marily local residents having little or 
no sewer system expertise. Many of 
these officials were highly frustrated 
by the lack of state and EPA help with 
their construction efforts. Unfortu- 
nately, state and EPA officials typical- 
ly d o  no t  have t ime t o  he lp  small 
communities.289 

In some instances, federal and state agencies 
have competed with each other for a scarce 
supply of expert personnel. The Office of Sur- 
face Mining experienced some difficulty in fi l l- 
ing many of its staff positions in both head- 
quarters and regional offices. It solved this 
problem, in part, by hiring away inspectors 
from state strip mining control agencies. Some 
states, not surprisingly, protested that they had 
borne the cost of providing training, but were 
unable to  match higher federal salaries.2y0 

Political liabilities. Enforcement also can be 
hindered by political considerations. The basic 
problem is that, although the general objec- 
tives of a program may be popular, the threat 
or imposition of sanctions almost universally i s  
not. No one-from the member of Congress to  
the mayor and proverbial  "man i n  the 



streetu-likes to  hear that his or her communi- 
ty  i s  about  t o  lose educat ion,  highway, o r  
health funds, although such grant cutoffs are 
the most important form of regulatory sanc- 
tion. For this reason, there is an extensive his- 
torical record demonstrating that such penal- 
ties are very seldom i r np~sed .~ "  Neither do 
most officials and citizens like to  find them- 
selves threatened with fines or monetary dam- 
ages, or to  have their schools or other public 
facilities brought under the watchful eye of a 
federal judge. 

Enforcement actions, then, often generate 
political resistance at every level. First, it may 
be doubted that Congress itself always intend- 
ed to  be taken at i t s  word in  adopting tough 
standards and harsh penalties. To many legisla- 
tors, a regulatory policy may simply be a sym- 
bolic signal to  those constituents who advocate 
a particular cause; to  others, it may be nothing 
more than the return of  a favor to  a colleague 
for his or  her support on some other issue. 
Given the political environment in which such 
policies are conceived, it i s  not surprising that 
many are not rigorously enforced.2y2 

Second, executive branch officials do not al- 
ways have sufficient ardor for the performance 
of  their assigned tasks. This charge, at least, 
was leveled in a study of Title IX. The Office of  
Education, Fishel and Pottker concluded, 

has demonstrated no real interest i n  
the problem of sexism. The strong 
and close ties held by OE officials 
w i t h  various parts o f  the  male- 
dominate education community has 
probably been responsible for the 
unaggresive performance of 0 E . 2 9 3  

They also argue that top administrative officials 
have never regarded the mission of  the Office 
of  Civil Rights to  be "strict and total compli- 
ance with the law of the land." Rather, "politi- 
cal expendiency" has been the "guiding princi- 
ple" of  OCR's operation.2y4 

As a general ru le,  i t  i s  p robably  t rue  that 
agency personnel have a stronger commitment 
to  the principal objectives of their programs 
than to  the multitude of secondary goals added 
on through crosscutting and other kinds of 
new regulatory requirements. Highway offi- 
cials, for example, might reasonably be ex- 
pected to  be more concerned with building 

and maintaining the nation's roads than with 
worrying about whether contractors have an 
appropriate race-age-sex-mix among their em- 
ployees, or whether a new road might damage 
an interesting archeological site, or whether 
traffic loads will add to  air pollution, or i f  a par- 
ticular state has removed enough of  its bil l- 
boards or is enforcing the 55 mph speed limit 
adequately. The simple fact, as O M B  has 
stressed, i s  that requirements of these kinds 
compete wi th an agency's primary mission for 
l im i ted  amounts o f  t ime, manpower  and 

Even when their own personal commitment 
i s  strong, however, federal officials may be re- 
luctant t o  adopt a stance as tough enforcers, 
and there are good programmatic and political 
reasons for not doing so. Because they depend 
upon state and local governments to  achieve 
their own agency's mission, federal regulators 
need to  maintain some kind of a working part- 
nership. Harsh sanctions undermine the bonds 
needed to  make programs work and, i f  they re- 
sult i n  grantee withdrawal, can totally frustrate 
the attainment of national objectives. More- 
over, some pain is inflicted on those the feder- 
al government intended to  help: 

Whenever a fiscal sanction i s  
imposed the individual program ben- 
eficiaries are the losers . . . . The par- 
adox is, of course, that the grantor 
has ended up  punishing the very per- 
sons that it sought to  aid through the 
federal standards and the i r  
enforcement.2y6 

In the Clean Air and Clean Water Acts, as 
well as other partial preemption programs, fed- 
eral requirements are backed by a dual sanc- 
tion. The threat of  withholding funds i s  tied to  
federal assumption of  state program imple- 
mentation. Yet, federal officials are reluctant 
to  take this step because 

withdrawing federal aid places EPA 
off ic ia ls i n  the  pos i t ion o f  per-  
forming pollution control activities 
for the states when EPA i s  no better 
equipped with adequate resources 
(funds and personnel) than the states 
and is certainly ill-equipped to  deal 
politically wi th either governmental 



or private polluters in the states. If 
EPA officials had to  carry out pollu- 
t i on  con t ro l  and abatement fo r  a 
state, it would slow down activities 
both in the state and nationally, be- 
cause EPA officials would have to  put 
aside the i r  o w n  work  t o  d o  the  
state's 

Similarly, t he  Department o f  Labor has re- 
frained from being "tough" on the states in ad- 
ministering OSHA, in part because 

federal of f ic ia ls sensed that they 
might need state help to  make the 
program work. Some state programs 
had acquired decent reputations for 
effectiveness. If the states did not 
participate, i t  was not clear to  OSHA 
administrators that they could extract 
enough resources from Congress to  
enforce the law vigorously.298 

Perversely, as these comments might imply, 
the larger the sanction, the more damage can 
be done; hence, the less likely penalties are to  
be imposed. This same principle lies behind 
nuclear deterrence, and gives r ise t o  what 
some program analysts describe as the "atom 
bomb" effect.29y Initially, the 55 mph speed 
limit law required the withholding of al l  high- 
way construction grants from noncomplying 
states. In practice, the economic and political 
repercussions of  such a funding cutoff would 
be so severe that state officials regarded the 
provision as an "empty threat." Still, it was a 
threat they resented. GAO recommended that 
enforcement  wou ld  be improved i f  the law 
took a more cooperative approachf300 and the 
penalty was in fact reduced in 1978. In the case 
of the national health planning act, some states 
appear t o  have gone a long w i t h  federal re- 
qu i rements  s imply t o  avoid los ing pub l i c  
health grants, but without making a real com- 
mitment to  the success of  the program. For 
this reason, Washington might be better off 
encouraging, rather than coercing, state partic- 
ipation .301 

I n  some instances, a fear o f  the po l i t ica l  
backlash that could result from tough enforce- 
ment actions has forced program advocates to  
tread lightly. This was the case in  late 1982 and 
early 1983, when many environmentalists- 

who had often charged the Reagan Administra- 
t ion with weakening the national commitment 
to  anti-pollution laws- opposed i t s  threat to  
impose sanctions under  the  Clean Ai r  Act  
against hundreds of  counties that had failed to  
meet air quality goals. The penalties prescribed 
by the law, which EPA viewed as mandatory, in- 
cluded cutoffs of highway and pollution con- 
t r o l  funds and a ban o n  new const ruct ion.  
Many members of Congress and environmen- 
tal group lobbyists contended that the admin- 
istration's action was politically motivated, in- 
tended to  force a weakening of the statute.302 
The crisis was resolved in  June  1983, when 
William D. Ruckelshaus-who had replaced 
Anne Burford as EPA's administrator-reversed 
his predecessor's policy position.303 

Finally, federal officials, being political crea- 
tures, cannot afford to  ignore the possible im- 
pact of tough actions on their status and ca- 
reers. Enforcement of school desegregation in 
the North ran aground when the Office of Edu- 
cation, i n  1965, threatened t o  cut  o f f  grant 
funds to  the City of  Chicago. As the story goes, 
Mayor Daley-then one of the nation's most 
powerful local political leaders-threatened to  
pull  Congressional votes from the Highway 
Beautification Act (which was one of Lady Bird 
Johnson's favorite programs) if the sanctions 
were imposed.304 President Johnson barred OE 
action, showing that 

political pressure could be used (by 
and on the President down) to stop 
desegregation efforts. School dis- 
tricts could push resistance to  feder- 
al implementation outside the edu- 
cation profession . . . . The message 
was clear: . . . i f  HEW officials did not 
want to  be burned, they were wise to  
handle the  nor thern  and western 
states w i t h  care and some 
distance.305 

Two Saving Graces 

As the foregoing account suggests, federal 
regulatory e f for ts  have been hampered by 
weak enforcement, which i s  itself a product of  
the magnitude and complexity of the task, l im- 
ited resources, and the political liabilities of  
imposing sanctions. Partially for these reasons, 



accomplishments have often fallen well short 
of specified national goals. 

Two qualifications to this general conclusion 
are in order, however . First, at least from the 
standpoint of some observers, the lack of en- 
forcement i s  the "saving grace" of the 
intergovernmental regulatory system. Given 
the multiplicity, excessive rigidity, and speci- 
ficity of federal rules, enforcement shortcom- 
ings may be necessary and desirable. Because 
Congress, bureaucrats, and the courts seem to 
be inclined to over-regulation-and are often 
unwilling to review their handiwork to undo 
past errors-it may be just as well that the en- 
forcement process is  biased in the opposite 
direction. 

Thus, to Richard Cappalli, the "secret ingre- 
dient" that long allowed the grant system to 
function somewhat smoothly was the tacit un- 
derstanding that many aid condit ions were 
simply formalities: 

In  other words, whi le everyone 
"agreed" to comply with dozens of 
grant-in-aid "strings," few grantees 
were even remotely aware of the 
terms and details of most of the fed- 
eral mandates.306 

Similarly, most federal grantors left unread 
much of the voluminous paperwork submitted 
for their review. The University of California- 
Riverside study of the impact of federal and 
state mandates on local governments also con- 
cluded that 

one of the coping strategies which 
local jurisdictions employ when 
faced w i th  the cost overload or  
unpopularity of mandates is  non or 
partial compliance. In a number of 
cases, the field associates reported 
that the local government officials 
they interviewed were just not famil- 
iar w i th  the mandate. This experi- 
ence was true, of course, for minor 
procedural mandates and for some 
rather esoteric program mandates. 
Some mandates were ignored be- 
cause they were considered obso- 
lete: an example is  the requirement 
in one state that all dogs in the city 
be counted each year.307 

In the late 1970s, however, this attitude of 
mutual accommodation and acceptance was 
dissolving. Congress, federal auditors, interest 
groups and the courts became much more in- 
sistent on full compliance with the letter of the 
law.308 This new insistence helps to account for 
the simultaneous backlash against excessive 
regulation and the growing clamor for regula- 
tory relief and reform. 

A second saving grace is  that there i s  reason 
to believe that the actual levels of compliance 
are somewhat better than the enforcement rec- 
ord might seem to suggest. It has been ob- 
served that 

enforcement is  not the sole means of 
assuring compliance with regulatory 
directives. Businesses obey regula- 
tions for a host of reasons-moral or 
intellectual commitment to underly- 
ing regulatory objectives, belief in 
the fairness of procedures that pro- 
duced the regulations, pressure from 
peers, competitors, customers or  
employees, conformity with a law- 
abiding self-image-in addition to 
fear and punishment. I t  i s  a com- 
monplace that no regulatory com- 
mand will succeed without substan- 
tial voluntary compliance.309 

The general goals, if not the specific provi- 
sions and procedures, of many federal regula- 
tory programs are now widely accepted. Com- 
pliance, then, does not require close scrutiny 
or  each and every case; rather, i t  depends 
upon a sifting mechanism to identify and pun- 
ish the exceptional violators. Most people, for 
example, drive at a reasonable speed and obey 
speed l imi t  laws as matter of safety and 
conscience-coupled with fear of the occa- 
sional speed trap. On the other hand, as na- 
tional experience during the Prohibition era 
shows-and the effort to enforce the 55 mph 
limit in some states indicates-rules that are 
too widely flaunted cannot be enforced by nor- 
mal regulatory mechanisms. "Like traffic laws, 
regulations are seldom enforced," one analyst 
has commented. "Far from being able to do 
the whole job, regulatory agencies can do so 
little that they must be used carefully if they 
are to have any effect. Their first task must be 



to curtail the worst abuses, not wasting time 
on unimportant issues . . . ."310 

If businesses can be expected to comply vol- 
untarily with many regulations, a stronger pre- 
sumption i n  favor of obedience must be 
granted to most governmental jurisdictions. 
After all, they are open to political pressures 
from the same voters and pressure groups that 
influence national policy. Indeed, in many 
cases, state and local governments pioneered 
the new wave of social regulation. Prominent 
examples include California in air pollution 
control, occupational safety and health, and 
hazardous waste disposal; Massachusetts in 
education for the handicapped; Minnesota in 
water pollution control; New Jersey in health 
care cost containment; and, West Virginia in 
surface mining regulation. Nearly all areas of 
racial, age, and sex discrimination were ad- 
dressed by many states before Washington en- 
tered the scene. For example, Title VII of the 
1964 C iv i l  Rights Ac t  was closely modeled on 
state fair employment practices legislation. In 
other instances, federal rules and regulations 
have produced supportive constituencies, 
which can be counted on to further the objec- 
tives of national programs even in the absence 
of regular enforcement procedures. Thus, one 
field study concluded that "it i s  obvious that 
many mandates have been institutionalized 
and the activities introduced by the mandates 
would cont inue even i f  the mandate were 

AS a consequence, the Reagan 
Administration's policy of deregulation has had 
very little impact on such states as New York: 

Crosscutting regulations, such as 
those concerning discrimination, en- 
vironmental protection, and safety 
standards, are generally enforced by 
the state, not because of federal re- 
quirements, but  because citizens 
support them. New York was in  
many instances a model for the rest 
of the nation during the years of in- 
creasing federal regulation and con- 
tinues to regulate activity more than 
many other states.312 

The overall lesson, then, i s  that state and lo- 
cal compliance with federal regulations de- 
pends in part upon the commitment of state 

and local officials, and the citizens they repre- 
sent, to regulatory objectives. Local political 
factors-which vary from program to program 
and jurisdiction to jurisdiction-are largely be- 
yond the control of federal agency administra- 
t o r ~ . ~ ' ~  On the whole, federal regulators are ei- 
ther unable or  unwi l l ing to monitor 
performance closely enough to assure adher- 
ence to federal directives. In some instances, 
however, state and local compliance is  prob- 
ably greater than would be predicted, given 
the limitations of enforcement efforts. 

CONCLUSION 

Over the past decade or more, the nation 
has undertaken a new experiment in social pol- 
icy, and entered a new stage in  its 
intergovernmental relationships. In the late 
1960's, and through at least the mid-1970s, 
Washington turned increasingly to programs 
based upon the "stick" of regulation rather 
than the "carrot" of financial subsidy in its 
dealings wi th state and local governments. 
Many new programs, especially in the areas of 
environmental protection and civil rights, rep- 
resented a sharp departure from past practices. 

How has this effort succeeded? Generaliza- 
t ion is di f f icul t ,  given the diversity of pro- 
grams, but the foregoing discussion certainly 
illustrates a number of potential pitfalls. Regu- 
latory implementation, as it turns out, is  a de- 
manding task for all concerned: federal 
agencies, state and local governments, and the 
courts. Many regulatory programs, to summa- 
rize briefly, tend to be overly detailed, poorly 
enforced, and slow to get of f  the ground. 
Years may pass before statutory language is  
translated in to specific, enforceable rules. 
Agencies and the courts often develop inflexi- 
ble, particularistic standards that provoke po- 
litical opposition and promote litigation. Many 
of the resulting rules, however, are never fully 
implemented. Agencies typicially lack the re- 
sources that would permit a close monitoring 
of actual performance and lack the w i l l  to  
impose tough sanctions on violators. 

Consequently, almost no one i s  satisfied 
wi th the f inal product.  Program advocates, 
whi le staunchly defending program goals, 
charge federal, state, and local mismangement 
and bemoan inadequate enforcement. State 
and local governments complain about "nit 



picking" rules poorly suited to their own, of- 
ten quite varied circumstances; protest against 
the fiscal burdens of meeting federal require- 
ments in an era of scarce resources; and chal- 
lenge regulations that violate areas of state 
sovereignty or statements of legislative intent. 
A l l  parties agree that delays and uncertainties 
hamper effective administration. 

These observations signal a warning about 
the possible l imitations of a regulatory ap- 
proach to federalism. Just as an earlier genera- 
tion of implementation analysts discovered 
that social problems cannot be solved simply 
by "throwing federal money" at them, more 
recent research indicates that "throwing rules" 
at problems does not eliminate them either. 
On the contrary, largely as a result of these ef- 
forts, the old ideal of "cooperative federalism" 
has too often been replaced by new patterns of 
attempted coercion and protracted conflict. 
Thus, a new critique, rooted in considerations 
of intergovernmental relations, must be added 
to the already voluminous criticism of regula- 
tory performance by economists, lawyers, his- 
torians, the business community, activist 
groups-and many regulators themselves. 

However, the diagnosis of these difficulties 
does not easily translate itself into specific 
remedies. Many economists, in particular, be- 
lieve that most regulation should be replaced 
with "market-like" incentive systems. How- 
ever, i t  cannot be said wi th assurance that 
intergovernmental regulation i s  any more 
failure-prone than grants-in-aid. On the one 
hand, e'fforts at coercion do seem to spark 
high levels of resistance and to slow down the 
implementation process. On the other hand, 

the threat to impose sanctions-despite all of 
the limitations described above-may well as- 
sure somewhat greater acceptance of national 
goals than the more nearly voluntary strategy 
of assistance subsidies. 

Neither has i t  been demonstrated that 
intergovernmental regulatory programs work 
more poorly than those administered directly 
by federal agencies themselves. This is  true 
even though many implementation analysts 
warn against the extra confusion that can result 
from adding more participants to the imple- 
mentation process. Again, a two-fold argument 
is plausible. State and local involvement may, 
on the one hand, make program outcomes 
more difficult to control. But, at the same time, 
performance may be better where the federal 
government is  able to enlist state participation 
and take advantage of state administrative and 
fiscal resources. 

What can be said, with some assurance, is  
that many of the factors that spurred political 
acceptance of intergovernmental regula- 
tion-identified in an earlier chapter in this 
report-work against effective regulatory per- 
formance. Because of the strong political sym- 
bolism involved in taking tough stands against 
serious social il ls, and because the costs of 
regulation are borne chiefly by state and local 
governments or the private sector, legislators 
often give too little attention to possible pit- 
falls in  program design. These weaknesses 
generally become apparent during the imple- 
mentation process. Confrontations w i th  
administrative, fiscal, technological, legal, and 
political constraints can often be delayed-but 
they cannot be put off indefinitely. 

FOOTNOTES 

'Alfred A. Marcus, Promise and Performance: Choosing 
and Implementing an Environmental Policy (Westport, 
CT:  Greenwood Press, 1980), p. 3 .  Emphasis added. 

'Walter Williams, The lmplementation Perspective 
(Berkeley, CA:  University of California Press, 1980), p. 
1 .  

'Stephen Bailey and Edith Mosher, ESEA: The Office of 
Education Administers a Law (Syracuse, NY: Syracuse 
University Press, 1968). 

'Will iarns, lmplementation Perspective, p. 1 .  
SMartha Derthick, New Towns In-Town: Why a Federal 
Program Failed (Washington, D C :  The Urban Institute, 
1972). 

6Jeffrey L .  Pressman and Aaron B. Wildavsky, Imple- 
mentat ion (Berke ley ,  C A :  University of Cal i fornia  
Press, 1973). 

'James S. Larson, Why Government Programs Fail: Im- 
proving Policy lmplementation (New York: Praeger 
Publisher, 1980). 

8Richard E .  Newstadt, Presidential Power: The Politics 
of Leadership (New York: Signet Books, 1964), p. 42. 

'Pressman and Wildavsky, Implementation, pp. 94-110. 
"Steven Lewis Yaffee, Prohibitive Policy: Implementing 

the Federal Endangered Species Act (Cambridge, M A :  
MIT Press, 1982). p. 7 .  

"Williams, The lmplementation Perspective, p. 44. 
12Derthick, New Towns, pp. 93-94. 
' 'Jerome T .  Murphy, "Title I of ESEA: The Politics of Im- 

plementing Federal Education Reform," Harvard Edu- 
cational Review 41 (February 1971), p. 60. 



laJeffrey L. Pressman, Federal Programs and  City Poli- 
tics: The Dynamics o f  the A i d  Process i n  Oak land  
(Berkeley, CA: University o f  California Press, 1975), 
pp. 84-104. 

'5Theodore J .  Low i  and Benjamin Ginsberg, e t  al., 
Poliscide (New York: Macmillian Publishing Company, 
1973), p. 27. 

I6Stephen Breyer, Regulat ion a n d  I t s  Reform 
(Cambridge, MA: Harvard University Press, 1982), p. 2. 

"lbid. 
lBRobert W. Crandall, "Has Reagan Dropped the Ball?" 

Regulation (SepternberlOctober 1981), p. 16. 
I9Lester B. Lave, "Health, Safety, and Environmental 

Regulations," i n  Setting National Priorities: Agenda 
for the 1980s, Joseph A. Pechman, ed., (Washington, 
DC: The Brookings Institution, 1980), p. 159. 

lu"Regulators and  the  Polls," Regulat ion, 
NovemberIDecember 1978, pp. 10-54. 

llBruce K. MacLaury, Forward to  The Public Use o f  Pri- 
vate Interest, by Charles L. Schultze (Washington, DC: 
The Brookings Institution, 1977), p. vii. 

22Frances Gendlin, "A Talk With Mike McCloskey," Si- 
erra, MarchiApril 1982, p. 39. 

23Conservation Foundation, State o f  the Environment 
1982 (Washington, DC: The Conservation Foundation, 
1982), p.2. 

24U.S. General Accounting Office, Unanswered Ques- 
tions on  Educating Handicapped Children I n  Local 
Public Schools (Washington, DC: U.S. Government 
Printing Office, 1981), p. 5. 

15U.S. General Accounting Office, Obstacles to  Bil l- 
board Removal (Washington, DC: U.S. Government 
Printing Office, 1978), p.i. 

26Conservation Foundation, State o f  the Environment, 
p. 3. 

17General Accounting Office, Unanswered Questions, 
pp.8-9. 

%enera1 Accounting Office, Bil lboard Removal, p. i. 
19National Advisory Council on  Women's Educational 

Programs, Title IX: The Half  Full, Half  Empty Glass 
(Washington, DC: U.S. Government Printing Office, 
1981), preface. 

'Olbid., pp. 51-52. 
"For example, a recent Gallup pol l  conducted for the 

League of Women Voters found that only 17% of the 
population understands that the executive branch has 
the main responsibility for making regulations; even 
fewer understand the distinction between laws and 
regulations. See "League of Women Voters Releases 
N e w  Pol l  o n  Regulatory  Process," news release, 
League of Women Voters Education Fund, May 25, 
1982. 

"Felicity Barringer, "If Rules Are Made t o  Be Broken, so 
Are Rulemakers," The Washington Post, June 25, 1981, 
p. A21. 

33"Revenue Sharing Handicap Regulations Put In to Ef- 
fect," Revenue Sharing Bulletin, September 1981, pp. 
1, 3. 

""Changes Proposed to  Government-Wide Handicap 
Rules," Revenue Sharing Bulletin, March 1982, p. 7. 

35U.S., Congress, Senate, Committee on Governmental 
Affairs, Delay i n  the Regulatory Process. 95th Cong., 
1st sess., 1977, Study on  Federal Regulation,vol. IV. p. 
v. 

360f f ice of Management and Budget, Managing Federal 
Assistance i n  the 1980s, Working Papers, Volume I 
(Washington, DC: U.S. Government Printing Office, 
1980), p. A-3-27. 

37Frank J. Thompson, Health Policy and  the Bureaucra- 
cy: Politics and  lmplementation (Cambridge, MA: The 
MIT Press, 1981), p. 59. 

38Yaffee, Prohibitive Policy, pp. 58-69. 
39U.S. General Accounting Off ice, Unanswered Ques- 

tions, pp. 94-97. 
4uAndrew Fishel and Janice Pottker, National Politics 

and Sex Discrimination i n  Education (Lexington, MA: 
D.C. Heath and Company, 1977), p. 133. 

"U.S. Congress, Senate, Committee on Governmental 
Affairs, State lmplementation o f  Federal Standards, 
Part 3, The Resource Conservation and  Recovery Act, 
Hear ing  be fo re  the  Subcommi t tee  o n  
Intergovernmental Affairs, 97th Cong., 1st sess., 1982, 
pp. 4-5. 

42Thompson, Health Policy, pp. 235-39. 
"U.S. General Accounting Office, Issues Surrounding 

the  Surface M i n i n g  C o n t r o l  a n d  Reclamat ion Ac t  
(Washington, DC: U.S. Government Printing Office, 
1979), p p  5-6. 

4aU.S. Congress, Senate, Delay, p. iv. 
45Fishel and Pottker, Sex Discrimination, p. 133. 
4bJeremy Rabkin, "Off ice of Civil Rights," in  The Politics 

o f  Regulation, James Q.  Wilson, ed., (New York: Basic 
Books, 19801, p. 344. 

47U.S. General Accounting Office, EPA is Slow to  Carry 
O u t  Its Responsibility to  Control  Harmful Chemicals 
(Washington, DC: U.S. Government Printing Office, 
1980), pp. 8-18. 

481bid., pp. i, 1. 
49See Breyer, Regulation, pp. 342-343. 
Sosee Alan Stone, Regulation and  Its Alternatives (Wash- 

ington, DC: Congressional Quarterly Press, 1982), pp. 
197, 202-03. 

S'James Q. Wilson, ed., The Politics o f  Regulation (New 
York: Basic Books, 1980), p. 392. 

5zJane S. Shaw and Charlene Canepe, "Is the EPA Sad- 
dled wi th  More Than I t  Can Handle?," Business Week, 
May 26, 1980, p. 148. 

T h a r l e s  S. Bullock I l l  and Joseph Stewart, Jr., "When 
You Can't Do  Everything At Once: Policy Implementa- 
t ion Under Conditions of Growing Responsibilities," 
paper prepared for delivery at the 1978 Annual Meet- 
ing of the American Political Science Association, New 
York City, August 31-September 3, 1978, pp. 2, 32. 

54Yaffee, Prohibitive Policy, p. 71. 
551bid., p. 105. 
56Breyer, Regulation, p. 109. 
57Thompson, Health Policy, p. 223. 
581bid., p. 232. 
591bid., 239. 
6u0ccupational Safety and  Health Act, 84 Stat, 1594, Sec- 

t ion 6(b), (5). 
61Robert W. Crandal and Lester B. Lave, eds., The Scien- 

tif ic Basis o f  Health and  Safety Regulation (Washing- 
ton, DC: The Brookings Institution), p. 4. 

62Steven Kelman, "Occupational Safety and Health Ad- 
ministration," i n  The Politics o f  Regulation, James Q. 
Wilson, ed., (New York: Basic Books, 1980), pp. 244, 
46. 

631bid., p. 249. 
b'Thompson, Health Policy, p. 235. 
65Breyer, Regulation, p. 109. 
b6Albert L. Nichols and Richard Zeckhauser, "Govern- 

ment  Comes t o  t h e  Workp lace :  An Assessment o f  
OSHA," The Public Interest 49 (Fall 1979), pp. 48-49. 

67Selim M .  Senkan and Nancy W. Stauffer, "What t o  do 
w i t h  Hazardous Waste," Technology Review, 
NovemberIDecember 1981, p. 40. 





"'See "Education Groups Talk About the Bilingual Regu- 
lations," Education Times, September 8, 1980, p. 2 .  

'32Lucy Tirk, "B i l i ngua l  Education Rules I n t r u d e  o n  
States' Rights" State Government News, October 1980, 
pp. 13-14. 

13'Andriana deKanter and Keith Baker, "Bilingual Educa- 
t ion May Not Be Best Way to  Educate Limited-English 
Children, Report Says," Education Times, October 5,  
1981, p. 2 .  

'34Dan Baltz, "Bilingual Education Lives: Despite Outrage 
Over Dropping of Regulations, Programs Are Expected 
to  Continue Expanding," Washington Post, Feburary 7, 
1981, p. A8; "Bilingual Education Lives," Regulation, 
MarchIApril 1981, p. 11.  

135Baker, "The Deregulation That Wasn't," p. C2. 
""Elaine Yaffe, "Ambiguous Laws Fuel Debate on  Bilin- 

gual Education," Phi Delta Kappan 62 (June 1981), p. 
741. 

13'Bardach and Kagan, Regulatory Unreasonableness, pp. 
24-25. 

138Jack L. Walker, "Setting the Agenda in  the U.S. Sen- 
ate: A Theorv of Problem Selection," British Journal o f  
Political science 7 (1977), pp. 423-25. 

'39Bardach and Kagan, Regulatory Unreasonableness, pp. 
64-69. 

140Schultze, The Public Use o f  Private Interest, pp. 56-57. 
"'Jerry L. Mashaw, "Regulation, Logic, and Ideology," 

Regulation, NovemberiDecember 1979, p. 47. 
'42Bardach and Kagan, Regulatory Unreasonableness, p. 

20. 
"'/bid., p. 21.  
'44See Samuel Huntington, "The Marasmus of the ICC: 

The Commission, the Railroads and the Public Inter- 
est," Yale Law Journal 61 (Apri l  1952), p. 467-509. 

14SSee Bardach and Kagan, Going by  the Book, pp. 44-56. 
I 4 5 e e  chapter 3 .  
I4'Stone, Regulation, p. 186. 
145ee Advisory Commission on Intergovernmental Rela- 

tions, Protecting the Environment: Politics, Pollution, 
and  Federal Policy, A-83 (Washington, DC: U.S. Gov- 
ernment Printing Office, 1981), pp. 18-25, 51-52. 

'49Bruce A. Ackerman and Wi l l i am T. Hassler, Clean 
Coal lDi r ty  A i r  ( N e w  Haven:  Yale Univers i ty  Press, 
1981), p. 9 .  

'SoMarcus, Promise and  Performance, p. 97. 
lS 'Harvey  Lieber, Federal ism a n d  Clean Waters 

(Lexington, MA: D.C. Heath, 19751, p. 7. 
1521bid., p. 193. 
lS3Marcus, "Environmental Protection Agency," p. 285. 
1541bid;, pp. 284-85. 
lsSAmerican Textile Manufacturers Institute v. Donovan, 

49 LW 4720, June 16, 1981. 
ls6Rabkin, "Off ice of Civil Rights," p. 330. 
lS'lbid., pp. 332-33. 
'581bid., pp. 337-38. 
lS9See Herber t  Kaufman's d iscuss ion o f  "The Scape- 

goats" i n  Red Tape, pp. 23-28. 
'"ORadin, Implementation, pp. 94-95. 
'"'Yaffee, Prohibitive Policy, pp. 108-09. 
161See Timothy B. Clark, "Here's One 'Midnight Regula- 

tion' That's Slipped through Reagan's Net," National 
Journal, February 7, 1981, pp. 220-24 and "Building Ac- 
cess: Cost N o  Barr ier?, "  Regulat ion, 
SeptemberIOctober 1982, pp. 5-8. 

'"'Wilson, The Politics o f  Regulation, p. 377. 
16'lbid., p. 378. 
165Getz and Walter, "Environmental Policy," p. 406. 
16"1bid., pp. 406-07. 
16'George J. Stigler, "The Theory of Economic Regula- 

tion," Bell journal o f  Economics and  Management Sci- 
ence 2 (Spr ing  1 9 7 1 ) ,  p p .  3 - 2 0 .  For a c r i t i que ,  see 
Wilson, The Politics o f  Regulation, pp. 358-63. 

lL81n t h e  use fu l  te rm ino logy  suggested by  James Q. 
Wilson, most of the traditional economic regulation 
offered concentrated benefits and dispersed costs. 
Much o f  the new social regulation, on  the other hand, 
generates dispersed benefits and concentrated costs. 
See Wilson, The Politics o f  Regulation, pp. 366-72 and 
James Q. Wilson, "The Politics of Regulation," i n  So- 
c ia l  Responsib i l i ty  a n d  the  Business Predicament, 
lames W. McKie,  ed.,  (Washington,  DC: The 
Brookings Institution, 1974), pp. 135-68. 

'69Murray L. Weidenbaum, Business, Government, and  
the Public (Englewood Cliffs, NJ: Prentice-Hall, Inc., 
1977), pp. 13-14. 

'701bid., pp. 14-15. 
'''Charles F. Floyd, "Requiem for the Highway Beautifi- 

cat ion Act,  Amer ican Planners j o u r n a l  4 8  ( A u t u m n  
l982) ,  p. 441. 

'''See Paul H. Weaver, "Regulation, Social Policy, and 
Class Conflict," The Public Interest 50 (Winter 19781, 
pp. 45-63. 

"'Mashaw, "Regulation," p. 47.  
1 7 4 J a m e ~  Q. Wilson, American Government: Institutions 

and Policies (Lexington, MA: D.C. Heath And Compa- 
ny, 1980), p.  63. 

IF5See Catherine H. Lovell, et al., Federal and  State Man- 
dating on  Local Governments: An Exploration o f  Issues 
and  Impacts (Riverside, CA: Graduate School o f  Ad- 
ministration, University of California, Riverside, 1979), 
pp. 54-55. 

''"See Donald L. Horowitz, The Courts and  Social Policy 
(Washington, DC: The Brookings Institution, 1977), 
pp. 4-9, and Advisory Commission on  Intergovern- 
mental Relations, Awakening the Slumbering Giant: 
lntergovernmental Relations and  Federal Grant Law, 
M-122 (Washington, DC: U.S. Government Printing 
Office, 1980).  

I J70 f f i ce  of Management and Budget, Managing Federal 
Assistance i n  the 7980s, Working Papers, Volume 1 
(Washington, DC: U.S. Government Printing Office, 
1980), p. A-7-1. 

178Richard B. Cappalli, "Federal Grant Disputes: The 
Lawyer's Next Domain," The Urban Lawyer 11 (Sum- 
mer 1979), p. 387. 

'79David L. Kirp, "Law, Politics, and Equal Educational 
O p p o r t u n i t y :  The L imi ts  o f  Jud ic ia l  Invo lvement ,  
Harvard Educational Review 47 (May 1977), p. 118. 

lB0Cappalli, "Federal Grant Disputes," p. 388. 
lnlGeorge D.  Brown, "The Courts and Grant Reform: A 

Time for Action," Intergovernmental Perspective 7 
(Fall 19811, p. 12. 

lBIManaging Federal Assistance, p. A-2-29. 
lB3L inda  E .  Demkov ich ,  "The Clogged Federal 

Courts-Who Are the Culprits?," National Journal, 
February 11,  1978, p. 226. 

'u4Richard B. Cappalli, Federal Grants and  Cooperative 
Agreements: Law, Policy, a n d  Practice, Vo lume I l l  
(Wilmette, IL: Callaghan & Company, 1982), p. 22-4. 

IB5See A. Myrick Freeman I l l ,  "Air and Water Pollution 
Policy," i n  Current Issues i n  U.S. Environmental Poli- 
cy, ed. Paul R. Portney (Baltimore, MD:  ]ohn Hopkins 
University Press, 1978), p. 26.  

ln6U.S. Congress, Senate, Committee on Environment 
and Public Works, The Clean Air Act i n  the Courts, A 
Report prepared by the American Law Division, Con- 
gressional Research Service, Library of Congress, Seri- 
al No. 97-2, 97th Cong., 1st sess., April 1981 (Washing- 



ton, DC: U.S. Government Printing Office, 1981), pp. 
xii-xx: 

187Kelman, "Occupational Safety and Health Administra- 
tion," p. 259. 

'88Demkovich, "The Clogged Federal Courts," p. 225. 
lBYRobert A. Katzmann, "Judicial Intervention and Organ- 

ization Theory: Changing Bureaucratic Behavior and 
Policy," Yale Law journal 89 (January 19801, p. 513. 

'goCharles Fried, "Curbing the Judiciary," The New York 
Times, November  10, 1981, p .  A23. For a fu r the r  
discussion, see Chapter 2. 

"'Richard B. Stewart, "The Reformation of American 
Administrative Law," Harvard Law Review 88 (June 
1975), p .  1669. This a r t i c le  prov ides an excel lent  
overv iew o f  b o t h  t h e  h is to ry  and cur ren t  status o f  
administrative law, and is relied upon heavily in  the 
fol lowing discussion. 

"2A.L.A. Schechter Poultry Corp. v. United States, 295 
U.S. 495 (1935), and Panama Refining Co. v. Ryan, 293 
U.S. 388 (1935). 

lY3Breyer, Regulation, p. 378. 
lY4Stewart, "Reformation," pp. 1666-67. 
"'George C. Greanias and Duane Windsor, "Is Judicial 

Restraint Possible i n  an Administrative Society?", jud i -  
cature 44 (Apri l  1981), p. 412. 

IY6Richard B. Cappalli, Rights and  Remedies Under Fed- 
eral Grants (Washington, DC: Bureau of National Af- 
fairs, 1979), p. 57. In  large part, the presumption that 
an agency's intrepretation of statutory requirements is 
the correct one rests upon a positive appraisal of agen- 
cy expertise. This factor is given special weight if the 
issue at hand involves technical questions, has been 
long standing, o r  has been endorsed implicit ly o r  ex- 
plicit ly by the failure of Congress t o  subsequently 
amend the  p rov is ion  under  scrut iny.  See David R. 
Woodward and Ronald M.  Levin, " In  Defense of Def- 
erence: Judicial Review of Agency Action," Adminis- 
trative Law Review 31 (Summer 19791, pp. 332-35. 

"'See also Iris C. Rotberg, "Federal Policy in  Bilingual 
Education," American Education, October 1982, pp. 
30-40, reprinted from Harvard Educational Review 52 
(May 1982). 

wR"Court Upholds Title IX Ban O n  Sex Bias i n  School 
Jobs," Congressional Quarterly, May 22, 1982, p. 1235. 

'YYCappalli, Federal Grants, pp. 21-32 to  21-44. See also 
"T i t l e  IX:  Employment  and  Ath let ics  Are O u t s i d e  
HEW'S Jur i sd ic t ion , "  Georgetown Law j o u r n a l  65 
(1976). 

looLinda Greenhouse, "Court Says School Anti-Bias Rules 
Cover Workers as Well as Pupils," New York Times, 
May 18, 1982, pp. A l ,  D23. 

lo tGene I. Maeroff, "College Challenges Federal Inter- 
vention," New York Times, April 10, 1979, p. C1. 

jo2Dav id  Margo l i ck ,  "Bias Rules A p p l i e d  t o  Private 
School," New York Times, August 20, 1982, p. A17. 

'fl'Horowitz, Courts and  Social Policy, p. 14. 
' 0 4 Q u o t e d  i n  Gary Bryner, "Congress, Cour ts ,  and  

Agencies: Equal Employment and the Limits of Policy 
Implementation," Political Science Quarterly 96 (Fall 
19811, p .  414. 

'O'lbid., p. 423. 

206"Statement of Senator Bumpers in  Support of S 1080" 
before the Subcommittee on  Agency Administration, 
Senate Judiciary Committee, n.d., pp. 2-3. 

207For an historical profi le, see Cornelius B. Kennedy, 
"The Bumpers Amendment: Regulating the Regula- 
tors," American Bar Association journal 67 (December 
1981), pp. 1639-41. 

208Elder Witt, "Funding Cutoff Allowed: Court Upholds 
Title IX Ban O n  Sex Bias i n  School Jobs," Congression- 
a l  Quarterly, May 22, 1982, p. 1235. 

?OgBryner, "Courts, Congress, and Agencies," pp. 426-27. 
"OFrederick R. Anderson, NEPA i n  the Courts: A Legal 

Analysis o f  the N a t i o n a l  Env i ronmenta l  Pol icy  Ac t  
(Bal t imore,  M D :  Johns  H o p k i n s  Un ive rs i t y  Press, 
19731, pp. 16, 23, 289. 

211Liroff, A National Policy for the Environment, p. 160. 
Z12Bucklein v. Volpe (N.D. Cal. 1979) and Texas Comm. 

o n  Natu ra l  Resources v. U n i t e d  States ( W . D .  Tex. 
1970), cited i n  Anderson, NEPA i n  the Courts, p. 15. 

2131bid., pp. 17-20. 
214Environmental Defense Fund v. Ruckelshaus, 439 F. 2d 

at 597, 1 ELR at 20064 (D.C. Cir. 1971). 
2'5See Anderson, NEPA i n  the Courts, p. 20. 
2'6Judge Wilkey in  Ethyl Corp v .  EPA (D.C. Cir., 1976), 8 

Environmental Reporter-Cases 1785 at 1835, cited i n  
R. Shep Melnick, "Judicial Capacity and Environmental 
Litigation: The Case of the Clean Air Act," paper pre- 
pared for the Annual Meeting of the American Political 
Science Association, August 31, 1980, p. 6. 

2'7Sierra Club V. Ruckelshaus (D.D.C., 1972), 4 ERC 1205; 
Fir v. Sierra C lub  (U.S., 1973) 5 ERC 1417, c i ted  i n  
Melnick, "Judicial Capacity," p. 10. 

218Melnick, "Judicial Capacity," p. 11. 

2 1  lb id. 
>'OYaffee, Prohibitive Policy, pp. 146-47. 
lZ'See Rabkin, "Off ice of Civil Rights," pp. 348-49. 
"'Richard A. Liroff, "NEPA-Where Have We Been and 

Where are We Going?", Journal o f  the American Plan- 
n ing  Association 46 (Apri l  1980), p. 155. 

2231bid., p. 157. 
224Commission on Federal Paperwork, Environmental Im-  

pact Statements (Washington, DC: U.S. Government 
Printing Office, 1977); Comptroller General of the 
United States, Environmental Assessment Efforts for 
Proposed Projects have been Ineffective (Washington, 
DC: U.S. Government Printing Office, 1975); Council 
o n  Envi ronmenta l  Qua l i t y ,  Env i ronmenta l  Impac t  
Statements: An Analysis o f  Six Years' Experience by  
Seventy Federal Agencies (Washington, DC: U.S. Gov- 
ernment Printing Office, 1976). 

22iPatrick A. Parento, quoted in  Lawrence Mosher, " In 
Purgatory," National Journal, December 18, 1982, p .  
2173. 

2'6Eugene Bardach and Lucian Pugliaresi, "The Environ- 
mental Impact Statement Process v. the Real World," 
The Public lnterest 49 (Fall 1977), pp. 36-37. 

"'lbid., pp. 25-28. 
'28Melnick, "Judicial Capacity," pp. 21-22. 
??'Rabkin, "Off ice of Civil Rights," pp. 348-49. 
"OBardach and Kagan, Going by the Book, p. 117. 
13'Remarks o f  George D.  Brown, "Developments in  Grant 

Law: Where Are the Courts Headed?", Meeting o f  the 
National Assistance Management Association, Wasn- 
ington, DC, December 8, 1982. 

232Kirp, "Law, Politics," p. 119. 
233Stewart, "Reformation," p. 1683. 
234Fishel and Pottker, National Politics, pp.  148-49. 
2351bid., p. 147. 
"bYaffee, Prohibitive Policy, p. 146-47; Liroff, National 

Policy, pp. 186-87. 

237Jeffrey M .  Berry, Lobbying for the People: The Political 
Behav~or o f  Public lnterest Groups (Princeton, NJ:  
Princeton University Press, 1977), pp. 214, 225-26. 

238Fishel and Pottker, National Politics, pp. 146-48. 
23qKirp, "Law, Politics," p. 121. 



"OStephen Vermeil, "Regulators Do  Better Than Business 
in  High Court Rulings This Term," Wall Street Journal, 
J u n e  2 9 ,  1 9 8 1 ,  Section 2 ,  p. 1 .  See Also "Supreme 
Court Upholds Regulatory Powers," Congressional 
Quarterly, June 20, 1981, pp. 1115-16. 

24'Thomas J.  Madden, "Developments i n  Federal Grant 
Law, 1982," address to  the National Assistance Man- 
agement Association, Washington, DC, December 8,  
1982, p. 3. 

242See Thomas J. Flygare, "The Supreme Court Holds 
That Section 504 Does Not Require Affirmative Ac- 
tion," Phi Delta Kappan, September 1979, pp. 63-64 
and "Court Ruling a Blow t o  Handicapped Rules," Na- 
tionallournal, June 16, 1979, pp. 1010, 1011. 

243Cappalli, Federal Grants, p. 20:16.  
"'Connie Wright, "Appeals Court Sets Back Rules on 

Transit Access," Nation's Cities Weekly, June I ,  1981, 
pp. I ,  10.  

245Rochel le  L. Stanf ield, "The Handicapped Want  t o  
Board the Bus, But Are They Being Taken for a Ride?", 
NationalJournal, March 13, 1982, pp. 449-50. 

246Barbara J .  Cull iton, " 'Baby Doe' Regs Thrown Out  by 
Court," Science, April 29, 1983, p. 480. 

"'See Charles R. Babcock, "Women's Athletics Aided by 
Philadelphia Ruling," The Washington Post, October 
18, 1981, p. A10 and Robert Pear, "Court Interpreta- 
tions Conflict on Scope of Sex Discrimination Law," 
New York Times, September 10, 1982, p. A17. 

248Fred Barbash, "A-Plant Stress Order Overturned," The 
Washington Post, April 20, 1983, p. A l .  

249Stewart, "The Reformation," p. 1810. 
2So"Enforcement May be Weakest Link in  States," Con- 

servation Foundation Letter, November 1980, p. 1 .  
15'U.S. General Accounting Office, Costly Wastewater 

Treatment Plants Fail to  Perform as Expected (Washing- 
ton, DC: U.S. Government Printing Office, 1980) and 
U.S. General Accounting Office, State's Compliance 
Lacking i n  M e e t i n g  Safe D r i n k i n g  Water Standards 
(Washington, DC: U.S. Government Printing Office, 
1982). 

252U.S. General Accounting Office, Stronger Enforcement 
Needed Against Misuse o f  Pesticides (Washington, 
DC: U.S. Government Printing Office, 1981). 

253Robert M .  Cohen, "Congress Likely to  Ignore Reagan's 
Request for Clean Air Act Passage," National Journal, 
November 27, 1982, p. 2027. 

lS4Larry E. Ruff, "Federal Environmental Regulation," in  
U.S. Congress, Senate, Study on  Federal Regulation: 
Appendix t o  Volume VI: Framework for Regulation, 
95th Cong., 2d Sess., December 1978, p. 283. 

255U.S. General Accounting Office, Cleaning Up the En- 
vironment: Progress Achieved But Major Unresolved Is- 
sues Remain (Washington,  DC:  U.S. Government  
Printing Office, 1982), pp. ii, 17. 

2561bid., p. 46.  
15'A report submitted to  the U.S. Commission on  Civil 

Rights by its Fifty-One State Advisory Committees, The 
Unfinished Business: Twenty Years Later . .  . (Washing- 
ton, DC: U.S. Government Printing Office, 19771, p. 4 .  

258U.S. General Accounting Office, "Unanswered Ques- 
tions on Educating Handicapped Children in  Local 
Public Schools" (Washington, DC: U.S. Government 
Printing Office, 19811, pp. 94-102. 

25Ylb id. ,  p. i. 
260"Educat ion System fo r  Handicapped H i t  by Advo-  

cates," The Washington Post, April 17, 1980, p. A-11. 

16'See Gary Orfield, "Why It Worked i n  Dixie: Southern 
School  Desegregat ion and I ts  Imp l i ca t ions  fo r  the  
Nor th, "  i n  Race a n d  Schoo l ing  i n  the City, Adam 

Yarmolinsky, Lance Liebman, and  C o r i n n e  S. 
Schelling, eds., (Cambridge, MA: Harvard University 
Press, 1981), pp. 24-44. 

161U.S. Commission on Civil Rights, The Federal Civi l  
Rights Enforcement Effort-1974 (Washington, DC: 
U.S. Government Printing Office, 1975), pp. 756-57. 

263U.S. General Accounting Office, Agencies When Pro- 
v id ing  Federal F inancia l  Assistance S h o u l d  Ensure 
Compliance With Title VI (Washington, DC: U.S. Gov- 
ernment Printing Office, 1980).  

264Rabkin, "Off ice of Civil Rights," p. 305. 
165Albert L. Nicholas and Richard Zeckhouser, "Govern- 

ment  Comes t o  t h e  Workp lace :  An Assessment o f  
OSHA," The Public Interest 49 (Fall 1977), p. 53.  

266Richard B. Cappalli, Rights and  Remedies Under Fed- 
eral Grants (Washington, DC: Bureau o f  National Af- 
fairs, 1979), pp. 65-66. 

16'Linda E .  Demkov ich ,  "The C logged  Federal 
Courts-Who Are the Culprits?", National Journal, 
February 11,  1978, pp. 222-26. See also Cappalli, Rights 
and Remedies, pp. 108-61. 

26BPeter H. Schuck, "Regulation: Asking the Right Ques- 
tions," National Journal, April 28, 1979, p. 712. 

269GA0, Unanswered Questions, pp. 8-28. 
270U.S. General Accounting Office, The Davis-Bacon Act 

Should be Repealed (Washington, DC: U.S. Govern- 
ment Printing Office, 1979), p. 11.  

2771bid., p. 12.  
"lSee Office of Management and Budget, "Proposed Cir- 

cular on Managing Generally Applicable Requirements 
for Assistance Programs," Federal Register, November 
7, 1980, Part VIII, p. 74416. 

273U.S. General Accounting Office, Problems with Feder- 
a l  Equal Employment Opportunity Guidelines on  Em- 
p l o y e e  Select ion Procedures N e e d  t o  b e  Resolved 
(Washington, DC: U.S. Government Printing Office, 
1978), p.  10.  

2'4Lorraine McDonnell and John Pincus, Federal A i d  to 
Education: An lntergovernmental Perspective (Santa 
Monica, CA: Rand, 1977), pp. 18-19. 

'"GAO, Cleaning Up the Environment, p. 49.  
lT6See Jackie Kimgrough and Paul T. Hil l, The Aggregate 

Effects o f  Federal Education Programs (Santa Monica, 
CA: Rand, 1981). 

2771bid., p .  43.  
Z7BRuff, "Federal Environmental Regulation," p. 261. 
279ACIR, Protecting the Environment, p. 52.  
2soCharles 0. Jones, Clean Air: The Policies and  Politics 

o f  Pollution Control (Pittsburgh, PA: University of 
Pittsburgh Press, 1975), pp. 211-275. 

281GA0,  Costly Wastewater Treatment Plants. 
2B2Ronald J .  Penoyer, Directory o f  Federal Regulatory 

Agencies, 3rd ed. (St. Louis, M O :  Center for the Study 
of American Business, Washington University, 1981), 
p. 9.  

lB3See, for example, U.S. General Accounting Office, 
Hea l th  Systems Plans: A Poor  Framework For 
Promoting Health Care Improvements (Washington, 
DC: U.S. Government Printing Office, 1981), p. 18, 
and Fishel and Pottker, National Politics and  Sex Dis- 
crimination, p. 131. 

2s4U.S. General Accounting Office, Hazardous Waste 
Management Programs Will Not  Be Effective: Greater 
Efforts Are Needed (Washington, DC: U.S. Govern- 
ment Printing Office, 1979), p. 11.  

285Advisory Commission on Intergovernmental Relations, 
An Agenda For American Federalism: Restoring Confi- 
dence and Competence, A-86 (Washington, DC: U.S. 
Government Printing Office, 1981), p. 6. 



186U.S. General Accounting Office, Federal-State Envi- 
ronmental Programs-The State Perspective (Washing- 
ton, DC: U.S. Government Printing Office, 1980), pp. 
56-80. 

287GA0,  Unanswered Questions, pp. 71-78. 
lB8GA0,  State's Compliance Lacking. 
'89;U.S. General Accounting Office, EPA Should Help 

Small Communities Cope With Federal Pollution Con- 
trol  Requirements (Washington, DC: U.S. Government 
Printing Office, 1980), p. 18. 

190U.S. General Accounting Office, Issues Surrounding 
the Surface Min ing and  Control Act, pp. 11-12. 

291An earlier AClR survey found that, of 264 Federal aid 
administrators responding, only 26% had actually with- 
held funds from a state o r  local government because 
o f  a lack of comliance w i th  program requirements dur- 
ing the previous five years. See Advisory Commission 
o n  lntergovernmental Relations, The Intergovern- 
mental Grant System as Seen by Local, State, and  Fed- 
eral Officials, A-54 (Washington, DC: U.S. Govern- 
ment Printing Office, 1977), p. 196. 

19'See Yaffee, Prohibitive Policy, pp. 5-7, 151-53. 
lq3Fishel and Pottker, Sex Discrimination, p. 143. 
2941bid., p. 144. 
2950MB, Managing Federal Assistance, p. A-3-2. 
296Cappalli, Rights and  Remedies, p. 86. 
"7Robert D. Thomas, "lntergovernmental Coordination 

in  the Implementation of National Air and Water Pollu- 
t ion Policies," i n  Public Policy Making i n  a Federal Sys- 
tem, ed.  Charles 0. Jones and  Rober t  D .  Thomas 
(Beverly Hills, CA: Sage Publications, 1976), p. 131. 

298Thompson, Health Policy, p. 241. 
299Rabkin, "Off ice of Civil Rights," p. 342.+2 
'OOU.S. General Accounting Office, Speed Limit 55: Is I t  

Achievable? (Washington, DC: U.S. General Account- 
ing Office, 1977). 

301Will iam J .  Waters and John T. Tierney, "Health Plan- 
ning: The Next Step," New England Journal o f  Human 
Services (Spring 1982), p. 40. 

302See "Counties Threatened wi th  Clean Air Sanctions," 
County News, February 14, 1983, and Cass Peterson, 
"Hill, EPA Fume Over Clean Air Act Rewrite," The 
Washington Post, November 8, 1982, p. A13. 

303Philip Shabecoff, "E.P.A. Wil l  Ease Sanctions O n  Clean 
Air Act Violators," New York Times, June 24, 1983, p. 
A10. 

'04Radin, Implementation, Change, p. 62. 
'051bid., p. 15. 
'06Cappalli, Federal Grants, p 11-4. 
307Lovell, et al., Federal and  State Mandating, p. 193. 
'08Capalli, Federal Grants, pp. 11-4, 11-9 
309Colin S. Diver, "A Theory of Regulatory Enforcement," 

Public Policy 28 (Summer 1980), p. 297. 
"OLave, Social Regulation, p .  3. 
"l Lovell, et a/., Federal and State Mandating, p. 186. 
"'Sarah F. Liebschutz, Irene Lurie, and Richard W. Small, 

"How State and Local Responses Confound Federal 
Policy," paper prepared for delivery at the 1983 Annual 
Meeting of the American Society for Public Adminis- 
tration, New York City, April 16-19, 1983, p. 22. 

313For d iscuss ion o f  th is  po in t ,  see Paul T .  H i l l  and  
Richard A. Rettig, Mechanisms for the lmplementation 
o f  Civi l  Rights Guarantees by Educational Institutions 
(Santa Monica, CA: Rand, 1980) and Erwin C. Hargrove 
et dl., "School Systems and Regulatory Mandates: A 
Case Study of the Implementation of the Education for 
All Handicapped Children Act," Institute for Public 
Policy Studies, Vanderbilt University, August 1980. 





Chapter 5 

The Impact of 
Federal Intergovernmental ~egulation on 

State and Local Governments: 
A Review of Current Research 

Mandating has been l i t t le studied 
and  only partially understood.' 

The underlying premise o f  preceding chap- 
ters has been that intergovernmental regula- 
t ion is having an increasingly important effect 
on  the policy decisions and operations o f  state 
and local governments. This premise stems 
f rom the growing chorus o f  complaints about 
regulation by mayors, governors and county 
officials and f rom impressions bui l t  u p  piece- 
meal by a host o f  separate program evalua- 
tions. Unfortunately, the precise administra- 
t ive,  f iscal and po l i t i ca l  e f fec ts  o f  federa l  
regulations on  state and local governments 
have been subject t o  surprisingly l i t t le system- 
atic study. On ly  two comprehensive impact 
studies have been produced t o  date, although 
several less intensive surveys and reports o n  
single jurisdictions have been performed. 

These pioneering studies conf i rm impres- 
sions that intergovernmental regulations can 
impose substantial costs on  subject jurisdic- 
t ions .  Fur thermore,  t hey  have p r o d u c e d  a 
more sophisticated understanding o f  mandate 
impacts and have identif ied issues deserving 
more research. The findings o f  these prel imi- 
nary studies are reviewed in  the course o f  this 
chapter, and a variety o f  generalizations and 
conclusions are disti l led f rom them. I n  particu- 
lar, available research indicates that: 



There are serious obstacles to  accurately 
measur ing the  fiscal costs o f  federal 
mandates. 
The nonfiscal effects of regulation, includ- 
ing increased administrative inefficiency, 
reduced levels of government services, 
and the erosion of  state and local govern- 
ment authority, may outweigh the fiscal 
costs of regulation, but these effects have 
not been fully catalogued and measured. 
Individual mandates can have widely vary- 
ing effects on different jurisdictions. 
Although the most serious impacts result 
from the combined effects of  multiple re- 
quirements, a handful of new regulations 
has been especially burdensome in recent 
years. 
Few efforts have been made t o  assess the 
benefits of  regulations in a comprehensive 
manner. 

regulations on  local government  was per- 
formed by Professor Catherine Lovell and her 
colleagues at the University of  California at Riv- 
e r ~ i d e . ~  This study was an exploratory effort to  
define and survey the universe of federal and 
state mandates in order to  lay the groundwork 
for future research. As might be expected with 
a preliminary venture, questions have since 
been raised about various aspects of the study, 
including its definition of "mandate," its enu- 
meration of mandates, and its methodology for 
calculating their expense. Nevertheless, its 
findings have been widely cited in the 
intergovernmental and regulatory literature, 
and its conceptualization of mandate charac- 
teristics has greatly influenced subsequent 
research. 

Scope and Methodology of the Report 

The Riverside study sought to  achieve seven 
ambitious goals in the course of  its research: 

Local governments have found that state r, & -  -,.--A- 

mandates as well as federal ones impose 
substantial costs. 

LU LUI I3L I  

mandates; 
. . 

Despite such findings, the limitations on cur- 
rent research are considerable. Existing studies 
utilize different definitions of what constitutes 
a federal "mandate" and they employ very dif- 
ferent analytical techniques, so comparisons 
between the studies can be difficult. Many of 
the best reports focus exclusively on 
estimating the fiscal costs of intergovernmental 
regulation, devoting very litt le scrutiny to  im- 
portant nonfiscal effects. Moreover, most of 
the impact studies examine only local effects, 
devot ing much  less a t tent ion t o  the states. 
Such factors led the authors of one pioneering 
study to  conclude that: 

The mandate subject i s  bigger and 
more complex than even we had 
though t  before beginn ing this re- 
search. We commend the field to  other 
researchers, bo th  pract i t ioners and 
theoreticians.* 

Additional research surely i s  required, and the 
research limitations that gave rise to  this call 
should be borne in mind as existing studies are 
reviewed. 

THE RIVERSIDE STUDY 
Probably the most ambitious and influential 

study about the impact of federal (and state) 

uct  a workable  de f in i t i on  o f  

0 to  develop a classification of mandate 
types; 
to develop an inventory of federal and 
state mandates applicable to  general pur- 
pose local governments; 
to  examine the fiscal impacts of federal 
and state mandates i n  ten local 
governments; 
to  develop a research model for assessing 
mandate impacts; 

0 to  explore options for mitigating mandate 
impacts on local governments; and 
to  expand knowledge about the mandate 
issue. 

In order to  assess the total regulatory burden 
on local governments and to permit compari- 
sons, both state and federal mandates were in- 
vestigated. A list of federal mandates was de- 
veloped th rough  a search o f  the Code o f  
Federal Regulations. State mandates were cata- 
logued in  f ive d i f ferent  states-California, 
North Carolina, New Jersey, Wisconsin and 
Washington-using a variety of state sources. 

One city and one county were selected in 
each of the five to  study the local impacts of  
these mandates." Field associates were sent to  
each jurisdiction to  examine government rec- 
ords and to  interview officials about the effects 



o f  a selected n u m b e r  o f  mandates.  The re- 
search focused almost whol ly  on  fiscal impacts, 
although it also acknowledged the importance 
o f  polit ical and institutional impacts. 

Mandate Definition and Typology 

The Riverside study adopted a sweeping def- 
ini t ion o f  intergovernmental regulation i n  car- 
rying out  its research. A mandate was defined 
as "any responsibility, action, procedure o r  
anything else that is imposed by  constitutional, 
legislative, administrative, executive o r  judicial 
action as a direct order o r  that is required as a 
condit ion o f  aid."5 By considering any condi- 
t ion o f  aid a mandate, this defini t ion required a 
count o f  all program requirements associated 
w i th  every federal-local grant. I t  thus dif fered 
from the defini t ion employed by  the AClR i n  
this volume, which focuses on  newer, more 
coercive forms o f  intergovernmental regula- 
t ion. Using the broader definition, Lovell and 
associates identif ied 1,259 federal  mandate^,^ 
although any particular jurisdiction was affect- 
ed  by only a port ion o f  this number.' O f  this 
total, 223 mandates were found t o  be direct or-  
ders and 1,036 mandates were condit ions o f  
aid. 

Unfortunately, the study provided n o  listing 
o f  these mandates nor  any specific examples o f  
each kind. This makes i t  di f f icult  t o  ascertain or  
evaluate the method used for translating the 
substance o f  federal regulations in to  numbers 
o f   mandate^.^ However, an independent re- 
view o f  some o f  the raw data compiled for  the 
study raises unsettl ing questions about the va- 
l idi ty o f  the mandate inventory. For example, 
the relatively streamlined Community Devel- 
opment Block Grant Program was considered 
t o  entail 32 separate mandates, whi le the high- 
ly complex Clean Air Act was said t o  comprise 
only nine. Curiously, General Revenue Sharing 
was coded as promulgating five separate direct 
order mandates. Crosscutting requirements 
l ike Title VI o f  the Civ i l  Rights Act and environ- 
men ta l  impact  statements appear t o  b e  
counted separately each t ime they are men- 
t ioned i n  the regulations o f  individual pro- 
grams. In  fact, Title VI is counted once as a 
general requirement applying t o  all HEW as- 
sistance programs and again as a requirement 
o f  specific publ ic health programs. Such irreg- 

ularities suggest that the authors' caveats con- 
cerning usage o f  the mandate inventory are 
wel l  advised and should be considered dur ing  
all subsequent analyses based upon this data. 

Although there are problems concerning its 
estimation o f  the number o f  federal require- 
ments, the Riverside study d id  develop the 
most sophisticated conceptualization o f  man- 
date types found in  the impact literature. This 
typology is reproduced i n  Table 5-7. Most  fed- 
eral mandates were found t o  be procedural 
rather than programmatic i n  character. That is, 
they pertain t o  reporting, accounting, and per- 
formance procedures rather than a require- 
ment that a certain activity o r  program be es- 
tablished. Seventy-six percent o f  them were 
vertical i n  application-directed at "only one 
function, department o r  p r ~ g r a m . " ~  The re- 
maining 24% o f  federal mandates were classi- 
f i ed  as hor izonta l ,  w h i c h  app ly  across-the- 
board. Although smaller, this latter category 
was found t o  have grown most rapidly i n  re- 
cent years. I n  terms o f  origin, 96% o f  federal 
mandates were deemed t o  derive f rom regula- 
t ion while 3% stemmed directly f rom statute. 
Eighty-two percent were classified as condi- 
tions o f  aid compared w i th  18% direct orders. 
Approximately 75% o f  the condit ions o f  aid 
were promulgated by only three federal enti- 
ties: HEW, HUD, and EPA. Many direct orders, 
however ,  w e r e  t raced t o  i n d e p e n d e n t  
agencies. 

O n  some o f  these dimensions, federal regu- 
lations appeared t o  dif fer sharply f rom patterns 
found among state mandates. Such differences 
may have been il lusory t o  some extent, reflect- 
i n g  var ia t ions  i n  t h e  sources used f o r  
compil ing state and federal regulations. As- 
suming this was not  the case, however, only a 
fraction o f  federal mandates was found t o  ema- 
nate directly f rom statutes, whi le 80% o f  state 
mandates were statutorily derived. Moreover, 
95% o f  state mandates were classified as direct 
orders, compared wi th  less than a f i f th o f  fed- 
eral ones. I n  addition, the states examined in 
the study had an average o f  683 mandates, o r  
approximately half the calculated number o f  
federal ones. However, the states varied widely 
i n  their numbers o f  mandates, ranging f rom a 
high o f  1,479 in  California t o  a low o f  259 in  
Nor th  Carolina.l0 (See Table 5-2.) 

The numbers o f  bo th  federal and state man- 



Table 5-1 
Distribution of Federal and State Mandates, by Type, 

Application, Origin, Vehicle and Function 

Federal State 

TYPE 

Program 
Quality 
Quantity 

Procedural 
Reporting 
Performance 
Fiscal 
Personnel 
Planning and Evaluation 
Recordkeeping 

Constraint 
Base 
Rate 
Expenditure Caps 

TOTAL 

Percent 

9.9 
5.6 
1 .o 

12.5 
36.7 
12.5 
9.5 
6.1 
4.5 

0.3 
0.1 
1 .o 

Number 

125 
71 
12 

158 
463 
147 
120 
77 
57 

1 
1 
13 

Percent 

5.4 
4.0 
1.1 

15.8 
38.7 
11.6 
8.6 
2.6 
3.5 

3.0 
4.0 
1.5 

Number 

1 83 
137 
36 

539 
1322 
397 
297 
90 
118 

101 
138 
52 

341 5 

METHOD OF APPLICATION 

Vertical 
Horizontal 

TOTAL 100.0 1260 100.0 

ORIGIN 

Law 3.3 41 80.0 2739 
Executive Order 1.1 14 0.1 4 
Administrative Regulation 95.6 1205 18.8 641 

TOTAL 100.0 1259 98.9 

VEHICLE OF APPLICATION 

Direct Orders 18.0 223 95.7 3268 
Conditions of Aid 82.0 1036 4.3 147 

TOTAL 



Table 5-1 (continued) 
Distribution of Federal and State Mandates, by Type, 

Application, Origin, Vehicle and Function 

Federal State 
Percent Number Percent Number 

FUNCTION 

Agriculture 
Community Development 
Community Sciences 
Education 
Environment 
General Government 
Health 
Public Assistance 
Public Protection 
RecreationICulture 
Transportation 
General Regulation 

TOTAL 100.0 1234' 100.0 

These totals were incorrectly listed as 1260 in the Riverside report. 

SOURCE: Catherine H. Lovell, et al., Federal and State Mandating on Local Governments: An Exploration of Issues and 
Impacts (Riverside, CA: Graduate School of Administration, University of California, Riverside. 1979), p. 2. 

Jurlsdlctlon 

Cltles 

Milwaukee, WI 

Winston-Salem, NC 

Olympia, WA 

Trenton, NJ 

San Bernardino. CA 

Counties 

Dane County, WI 

Guilford County, NC 

Thurston County, WA 

Somerset County. NJ 

Orange County, CA 

Table 5-2 
Federal and State Mandates, by Conditions of Aid, 

Direct Orders and Applicability 

FEDERAL 
Condltlons of Aid Dlrect Orders 

Appllcable 
Non- Non- 

appllcable Appllcable appllcable 

STATE 
Condltlons of Ald 

Non- 
Appllcable appllcable 

Dlrect Orders 

Non- 
Appllcable appllcable 

SOURCE: Catherine H. Lovell, et al., Federal and State Mandating on Local Governments: An Exploration of Issues and Impacts (River- 
side, CA: Graduate School of Administration, University of California, Riverside, 1979), p. 82. 



dates have grown rapidly i n  recent years. The 
growth rate o f  federal regulation increased 
markedly after 1960, w i th  the period o f  fastest 
growth occurr ing between 1971 and 1975." 
Since that time, the rate o f  increase showed 
signs o f  slackening, although total numbers 
continued t o  grow. 

Analysis of Fiscal Impacts 

The core o f  the Riverside study was devoted 
t o  attempts at comprehensively assessing the 
fiscal impacts o f  state and federal mandates on  
local governments. A great deal o f  empirical 
research and conceptual theorizing was devot- 
e d  t o  th is  end .  Nevertheless, t h e  au tho rs  
stressed that their research was l imited and 
tenta t ive  and  that  t h e i r  f i nd ings  w e r e  n o t  
" d e f i n i t i ~ e . " ' ~  

According t o  the authors, the most serious 
problems encountered in  the study concerned 
diff iculties i n  measuring actual mandate costs. 
They observed that "there is a wide gap be- 
tween . . . data needs . . . and data availabili- 
ty."13 For example, ten different categories o f  
direct and indirect program costs affecting lo- 
cal government were identified, but  many o f  
these could be estimated only roughly.14 The 
study d id  make progress i n  conceptualizing the 
real costs of mandates, but  this tended t o  com- 
plicate the task o f  measurement even further. 
For example, the study distinguished between 
true mandate costs and actual expenditures on  
mandated activities. Frequently, portions o f  a 
mandated ac t iv i ty  w e r e  already b e i n g  per-  
formed by a jurisdiction prior t o  the imposition 
o f  t he  mandate.  Thus, it was reasoned that  
such "prior costs" should not  be attributed to  
the mandate. Even if pr ior costs are subtracted, 
however, a jurisdiction might have moved t o  
perform certain mandated activities independ- 
ent ly ,  w h e t h e r  t h e  regu la t ion  had been  
imposed o r  not. Therefore, true mandate costs 
shou ld  b e  equa l  o n l y  t o  t h e  d i f f e rence  be- 
tween current expenditures on mandated ac- 
tivities and the abstract o r  "preferred" level o f  
spending on  those activities, which would oc- 
cur i n  the absence o f  any mandates. This, o f  
course, is highly subjective. Moreover, the ful l  
costs o f  any mandate are registered only when 
there is ful l  compliance. If this is lacking, then 
ful l  compliance costs-beyond any existing 

expenditures-must be estimated along wi th  
preferred costs. 

I n  response t o  these serious difficulties, the 
Riverside study undertook substantial efforts 
t o  simplify the task o f  assessing mandate costs. 
Field researchers i n  the ten jurisdictions d id  
not  attempt t o  produce a measure o f  all man- 
date costs for each government. Instead, they 
focused on  only a selection o f  mandates i n  
each jurisdiction, ranging f rom 38 mandates i n  
Somerset County, NJ, t o  225 in  Milwaukee, 
W1.15 Moreover, different mandates were ex- 
amined in  each jurisdiction. Some researchers 
focused on  the most expensive requirements 
while others chose a broad variety o f  them. 
Similarly, an economic model  for analyzing 
mandate impacts developed in  Chapter 4 o f  the 
study subsumes only direct orders rather than 
the ful l  range of mandates. 

Given all o f  these limitations, n o  dollar esti- 
mates o f  mandate costs were presented i n  the 
study. The researchers reported being "un- 
comfortable about their a c c ~ r a c y . ' ' ~  However, 
a var iety o f  o t h e r  f iscal impact  data was 
presented. 

MANDATE EXPENDITURES 

Among jurisdictions, mandates were judged 
to  impose widely dif fer ing costs. Estimates o f  
c o m b i n e d  state and federa l  mandate  costs 
ranged f rom 10% of  total local expenditures i n  
one jurisdiction t o  85% of  local expenditures i n  
another." State mandates were found t o  re- 
quire at least some local funding i n  a greater 
percentage o f  cases than d id  federal mandates, 
but  the authors warned that comparisons be- 
tween state and federal mandates should be 
made cautiously. 

Surprisingly, local governments were judged 
t o  pay a port ion o f  mandated costs more fre- 
quently for federal conditions o f  aid than for  
federal direct order mandates, although this 
pattern varied among assisted functional areas. 
(See Table 5-3.) There were also differences 
reported between counties and cities, w i th  cit- 
ies report ing payment o f  mandate costs i n  a 
larger percentage o f  cases. In making these 
payments, local governments relied almost to-  
tally on  general funds. In particular, general 
funds were used exclusively t o  pay for  federal 
horizontal mandates o f  all varieties (See Table 
54). 



Table 5-3 
Funding Sources for Mandates-All Jurisdictions Combined 

(in percent) 

QUESTION: WHAT ARE THE SOURCES OF FUNDING FOR THE MANDATE? 

Local Intergovernmental 

General Special User Federal State Number of 
Fund' Fund* Fee' Funds' Funds* Other' Responses 

FEDERAL 

Direct Orders 
Conditions of Aid 

STATE 

Direct Orders 
Conditions of Aid 

TOTAL 61 4 5 2 1 6 2 73 1 
--- - .- 

'Entries represent percentage response frequencies for each category of funding. If a mandate was funded from more than one source, 
each source is counted as a separato response. 

SOURCE: Catherine H. Lovell, et al., Federal and State Mandating on Local Governments: An Exploration of Issues and Impacts (River- 
side, CA: Graduate School of Administration, University of California. Riverside. 1979), p. 162. 

PRIOR COSTS 

The Riverside authors emphasized that the 
preceding mandate expenditure data can only 
be interpreted properly in light of the level of 
mandated activity a jurisdiction would volun- 
tar i ly  pe r fo rm and its degree o f  regulatory 
compliance. They found that, prior to  the im- 
position of  federal mandates, the jurisdictions 
studied were not performing the mandated ac- 
t iv i ty  at al l  i n  s l ight ly over one-hal f  o f  the 
cases. In over one-third of the cases, local gov- 
ernments reported performing the mandate 
fu l ly  before its imposi t ion,  and i n  the re- 
maining cases there was partial fulfillment.18 
Program mandate activities were much more 
likely to  have been performed prior to  imposi- 
t ion of  the federal regulations than procedural 
ones. However, patterns of prior activity varied 
greatly among different jurisdictions and be- 
tween functional areas. 

PREFERRED COSTS 

Since many mandates were not perforrned 
fully in earlier years, it i s  not surprising that lo- 

cal governments repor ted that they wou ld  
spend less on many mandated activities if the 
mandate were eliminated. Respondents indi- 
cated they would spend less on 68% of the fed- 
eral direct order mandates and on 34% of the 
federal conditions of aid.lg In both cases the 
number of respondents will ing to  spend more 
was virtually nil. Again, these findings varied 
somewhat among different types of mandates 
and among functional areas. In particular, fed- 
eral horizontal mandates were deemed to  be 
the least popular variety. 

COMPLIANCE 

The authors found the degree of compliance 
with federal mandates to  be "substantial but 
far from complete."20 Adherence to  federal di- 
rect orders was judged to  be the most com- 
plete, with full compliance found in 64% of 
these  mandate^.^' Federal conditions of aid, on 
the other hand, had a poorer record of full 
compl iance than any other  state o r  federal 
mandate type. In  nearly one- f i f th  o f  these 
cases, nonadherence was reported. However, 
ful l  o r  substantial adherence was reported in 



Table 5-4 
Funding Sources for the various Mandate Types 

(in percent) 

QUESTION: WHAT ARE THE SOURCES OF FUNDING FOR THE MANDATE? 
Local Intergovernmental 

Mandate Type 

FEDERAL DIRECT ORDERS 

Vertical Program 
Vertical Procedural 
All Vertical 

Horizontal Program 
Horizontal Procedural 
All Horizontal 

All Program 
All Procedural 
All Types 

FEDERAL CONDITIONS OF AID 

Vertical Program 
Vertical Quantity & Quality 
Verticap Procedural 
All Vertical 

Horizontal Program 
Horizontal Procedural 
All Horizontal 

All Program 
All Procedural 
All Types 

STATE DIRECT ORDERS 

Vertical Program 
Vertical Quantity & Quality 
Vertical Procedural 
All Vertical 

Horizontal Program 
Horizontal Procedural 
All Horizontal 

All Program 
All Procedural 
All Types 

STATE CONDITIONS OF AID 

Vertical Program 
Vertical Quantity & Quality 
Vertical Procedural 
All Vertical 

All Program 
All Procedural 
All Types 

TOTAL 

Vertical Program 
Vertical Quantity & Quallty 
Vertical Procedural 

Horizontal Program 
Horizontal Procedural 
All Horizontal 

All Program 
All Procedural 
All Types 

General 
Fund' 

42% 
44 
44 

100 
100 
100 

53 
53 
53 

85 
50 
47 
50 

100 
100 
100 

91 
52 
56 

56 
86 
79 
78 

61 
74 
65 

59 
79 
77 

50 
50 
60 
58 

50 
60 
58 

60 
70 
66 

71 
88 
79 

65 
68 
68 

Special 
Fund* 

17% 
19 
18 

0 
0 
0 

13 
17 
15 

0 
0 
4 
3 

0 
0 
0 

0 
3 
3 

17 
0 
4 
5 

6 
5 
6 

10 
4 
5 

0 
0 
27 
21 

0 
27 
21 

1 1  
0 
6 

4 
2 
3 

8 
5 
6 

User 
Fee' 

0% 
7 
5 

0 
0 
0 

0 
6 
5 

0 
25 
1 
1 

0 
0 
0 

0 
0.5 

1 

28 
14 
5 
6 

24 
5 
17 

25 
5 
8 

50 
50 
0 
10 

50 
0 

1 1  

13 
23 
4 

18 
2 
10 

16 
4 
5 

Federal 
Funds' 

8% 
23 
20 

0 
0 
0 

7 
20 
17 

15 
25 
37 
35 

0 
0 
0 

9 
34 
31 

0 
0 
7 
6 

6 
10 
7 

4 
7 
7 

0 
0 
7 
5 

0 
7 
5 

7 
7 
17 

4 
5 
4 

6 
17 
15 

State 
Funds* 

33% 
7 
13 

0 
0 
0 

26 
6 
10 

0 
0 

1 1  
10 

0 
0 
0 

0 
10 
9 

0 
0 
5 
5 

3 
5 
4 

2 
5 
4 

0 
0 
7 
5 

0 
7 
5 

9 
0 
7 

2 
2 
2 

6 
7 
6 

Other' 

0% 
0 
0 

0 
0 
0 

0 
0 
0 

0 
0 
0 
0 

0 
0 
0 

0 
0 
0 

0 
0 
0 
0 

0 
0 
0 

0 
0 
0 

0 
0 
0 
0 

0 
0 
0 

0 
0 
0 

0 
0 
0 

0 
0 
0 

Number of 
Responses 

12 
43 
55 

3 
8 

1 1  

15 
51 
66 

13 
4 

170 
187 

9 
15 
24 

22 
185 
21 1 

18 
7 

329 
354 

33 
19 
52 

51 
348 
406 

2 
2 
15 
19 

2 
15 
19 

45 
13 
557 

45 
42 
87 

90 
599 
702 

'Entries represent percentage response frequencies. If a mandate was funded from more than one source, each source is counted as a 
separate response. 

SOURCE: Catherine H. Lovell, et al., Federal and State Mandating on Local Governments: An Exploration of Issues and Impacts (River- 
side, CA: Graduate School of Admtn~stration, University of California, Riverside, 1979), p. 167. 



Table 5-5 
Degree of Compliance with Mandates-All Jurisdictions Combined 

(in percent) 

QUESTION: HOW WELL IS THE MANDATE BEING PERFORMED? 

Number 
of 

Not at all Minimally Substantially* Completely * Responses 

FEDERAL 

Direct Orders 4% 5% 26% 64% 65 
Conditions of Aid 18 6 4 1 33 221 

STATE 

Direct Orders 7 2 32 59 47 1 
Conditions of Aid 8 4 32 56 25 

TOTAL 10 4 30 56 78 1 

'Entries represent percentage response frequencies. 

SOURCE: Catherine H. Lovell, et al., Federal and State Mandating on Local Governments: An Exploration of Issues and 
Impacts (Riverside, CA: Graduate School of Administration, University of California, Riverside, 1979), p. 188. 

most o f  the remaining cases. (See Table 5-5.)  
A m o n g  ju r is idc t ions ,  c i t ies  were  j udged  t o  
have better records o f  compliance wi th  federal 
mandates than counties, bu t  again, compliance 
levels varied substantially between functional 
areas. 

Conclusions 

The au tho rs  o f  t h e  Riverside s tudy con-  
cluded that: 

There are significant fiscal impacts 
o f  mandates on  local governments, 
and . . . these impacts have polit ical 
and  ins t i t u t i ona l  as w e l l  as f iscal 
i m ~ o r t a n c e . ~ ~  

Unfortunately, they devoted l i t t le attention t o  
such political and institutional consequences 
o f  intergovernmental regulation. Even a basic 
inventory o f  important nonfiscal regulatory im- 
pacts was omitted from this report. Concern- 
ing the fiscal effects o f  mandates, however, the 
authors  emphas ized several f ind ings,  
including: 

the relatively greater impact o f  mandates 
on  cities than on  counties; 
the significance of the impact o f  horizontal 

mandates i n  comparison wi th  more tradi- 
t ional vertical mandates; 

n the differential impact o f  state and federal 
mandates; 
there are substantial differences i n  man- 
date impacts among the various functional 
areas; 
mandates have added t o  the cost o f  local 
government and have altered, substantial- 
ly, the activities o f  local  government^.^^ 

In  closing, they recommended the develop- 
ment o f  a mandate moni tor ing mechanism that 
local governments can adopt t o  track the costs 
o f  new mandates imposed on  them. 

THE URBAN INSTITUTE STUDY 

A second influential study o f  the impact o f  
federal mandates o n  local governments has 
been prepared by Thomas Mul le r  and Michael 
Fix o f  the Urban Institute. Their work  on  "The 
Impact o f  Selected Federal Actions o n  Munic i -  
pal Outlays" was developed as part o f  a broad 
study o f  economic change and federal regula- 
t ion conducted by the Joint Economic Commit- 
tee o f  C o n g r e s ~ . ~ ~  



The Urban Institute (UI) study had certain 
features i n  common wi th  the work  conducted 
by Professor Lovell and her colleagues at the 
University o f  California. Both studies focused 
almost entirely o n  the fiscal impacts o f  federal 
mandates, examining these effects across a 
range o f  different local jurisdictions. O n  the 
other hand, the UI  study was less ambitious 
than the Riverside study, particularly in terms 
o f  concep tua l  o r i en ta t i on .  Rather than  at- 
tempting t o  define and inventory the entire 
range o f  state and local mandates, it looked 
only at a handful o f  federal intergovernmental 
regulations i n  a few communities. Having se- 
lected a much narrower piece o f  the regulatory 
terrain, the U I  study attempted to  assign actual 
dollar costs t o  federal mandates rather than in- 
dicate only general and relative fiscal effects. 

Scope and Methodology 
Despite its attempts t o  disti l l  concrete cost 

estimates for federal mandates, the Urban In- 
stitute study is most appropriately viewed as an 
exploratory o r  illustrative investigation o f  fiscal 
impacts. In the authors' words: 

The report should not  be consid- 
e red  a de f i n i t i ve  examinat ion  o f  a 
very complex issue, but  rather an ini- 
tial step which provides insight into 
the magnitude o f  the problem.25 

This admonition stemmed from several major 
limitations o n  the scope and methodology o f  
the study. 

To begin with, only six federal "mandates" 
were examined in  the body o f  the study, al- 
though a few program specific conditions were 
discussed near the end o f  the report. These six 
were the Davis-Bacon Act, the Clean Water 
Act, the Education for A l l  Handicapped Chil- 
dren Act, the Bilingual Education Act, the 1976 
amendments t o  the Unemployment Compen- 
sation Act o f  7974, and the requirements of 
Section 504 o f  the Rehabilitation Act o f  7973 
pertaining t o  transportation systems. These six 
were chosen because they had been identif ied 
by local officials as notably expensive o r  intru- 
s i ~ e . ~ ~  In  addition, the authors selected these 
programs in  the belief that local costs attribu- 
table solely t o  federal actions would be rela- 
tively easy t o  measure i n  these  instance^.^' I n  

contrast, federal intergovernmental regula- 
tions that were not  considered highly expen- 
sive were excluded f rom examination. Certain 
other federal requirements generally deemed 
expensive o r  intrusive, such as the Clean Air 
Act and OSHA, were also excluded f rom the 
study because o f  diff iculties i n  measuring the 
costs imposed. In  fact, the authors discovered 
in  the course o f  their research that the costs 
imposed by the Davis-Bacon Act were very dif-  
f icult t o  ascertain, so this program was not  in- 
cluded in  the study's fiscal data. Apart f rom 
these criteria, l itt le attempt was made i n  this 
report t o  conceptualize o r  carefully define the 
universe o f  federal mandates. 

Like i t s  sample o f  regulations, the sample o f  
jurisdictions studied i n  the UI  report was l imit- 
ed. Regulatory impacts were examined in  six 
municipalities: Burlington, VT; Alexandria, 
VA; Cincinnati, OH;  Dallas, TX; Seattle, WA; 
and Newark, NJ. One county-Fairfax, VA- 
was also included in  the sample. I n  selecting 
these seven jurisdictions, the authors sought 
t o  ensure some variation among them in  terms 
o f  population size, regional location, tax rates, 
and pe r  capi ta income.  Nevertheless,  t h e  
sample was not  a fully representative one. The 
average size o f  the jurisdictions selected was 
394,000 inhabitants. On ly  one, Burlington, VT, 
fe l l  b e l o w  100,000 i n  popu la t i on .  Part ly be- 
cause these were  large and  m e d i u m  size 
communities, they received above average lev- 
els of federal assistance compared wi th  Ameri- 
can cities as a whole. Hence, they probably ex- 
perienced a greater incidence o f  regulatory 
impacts than the average American city. As the 
authors admitted, "caution needs t o  be exer- 
cised in  relating results f rom the selected juris- 
dictions t o  others i n  the nation."28 

A th i rd l imitation associated wi th  the find- 
ings o f  the U I  study stems from difficulties in- 
herent i n  the task o f  measuring costs associ- 
ated w i t h  federa l  regu la t ions .  Cer ta in  
problems exist regardless o f  the number o f  
programs or  jurisdictions examined. Mandate 
costs are appropriately defined as incremental 
expenses, above and beyond what a city would 
spend on  an activity i n  the absence o f  a federal 
requirement. Such incremental costs can only 
be approximated, although the U I  researchers 
emp loyed  a var iety o f  m e t h o d s  t o  es t imate  
them. City records and documents were exam- 



ined. City officials were interviewed in person 
and by telephone to discuss their expenditures 
on the activities in question and to estimate 
what might be spent independently of federal 
requirements. The authors also sought to sup- 
plement government officials' subjective eval- 
uations of "preferred costs" with trend data on 
expenditures in order to compare expenses 
before and after the imposition of a mandate. 
Thus, while they were cognizant of the difficul- 
ties involved in accurately measuring incre- 
mental regulatory costs, the authors argued 
that the expenditure figures produced in their 
study were conservative estimates of total man- 
date costs.29 In particular, they attempted to 
measure only direct costs and excluded indi- 
rect costs like overhead and administration, re- 
porting and data collection costs, e t~ .~O By the 
same token, however, no attempt was made to 
estimate the benefits that might be associated 
with federal mandates. 

Findings 

With these caveats in mind, the UI study re- 
ported three major sets of findings and a num- 
ber of lesser ones. The most significant finding 
was that federal requirements impose "sub- 
stantial" costs on local  government^.^' The au- 
thors estimated that the requirements studied 
imposed an average of $25 per capita in 1978 
on the jurisdictions This, they ob- 

served, was roughly comparable to the amount 
of funds received by these jurisdictions under 
General Revenue Sharing.33 Comparing these 
mandate costs to the amount of federal aid re- 
ceived by these communities as a whole, the 
authors estimated that the local costs of these 
federal requirements amounted to approxi- 
mately 19% of the total federal aid received.34 

As one might expect, this overall cost was 
not attributable evenly to each mandate. A sec- 
ond important finding was that different feder- 
al mandates impose very different costs on re- 
cipient jurisdictions. Overall, the Clean Water 
Act was by far the most expensive. In 1978, it 
imposed an estimated total of $27.5 million in 
annual operating costs on the seven jurisdic- 
tions studied, plus annual capital expenditures 
of $8.3 million.35 (See Table 5-45.) The second 
most expensive program was found to be the 
Education for all Handicapped Children Act (PL 
94-142). This imposed an estimated $19.2 mil- 
lion in operating and construction costs on the 
jurisdictions examined. In some communities, 
such as Burlington, VT, and Fairfax County, 
VA, the costs attributable to this requirement 
were even judged to outweigh the fiscal impact 
of the Clean Water Act. The least expensive 
mandate included in this study was the appli- 
cation of unemployment compensation re- 
quirements to local communities. This was es- 
timated to cost the seven jurisdictions studied 
a total of $927,000 in 1978. 

Not only do different federal regulations 

Table 5-6 
Local Annual Costs of Meeting Selected Mandates 

(in millions) 

Clean Education Access 
Water of Unemployment for Bilingual 

Act Handicapped Compensation Handicapped Education Total 

Operating Costs $27.5 18.7 0.9 0.5 4.1 51.7 

Capital Costs $ 8.3 0.5 0.0 1.1 0.0 9.9 

Total Costs $35.8 19.2 0.9 1.6 4.1 61.6 

SOURCE: Thomas Muller and Michael Fix, "The Impact of Selected Federal Actions on Municipal Outlays," Government 
Regulation: Achieving Social and Economic Balance, Volume 5 of Special Study on Economic Change, U S .  
Congress, Joint Economic Committee (Washington, DC: U S .  Government Printing Office, 1980), p. 368. 



Table 5-7 
Annual Cost of Mandates in Selected Jurisdictions 

(per capita) 

Alexan- Burling- Cincin- Fairfax 
dria ton nati Dallas County Newark Seattle 

Clean Water Act: 
Operating . . . . . . . . . . . . .  

. . . . . . . . . . . . . . .  Capital1 
Educating handicapped: 

Operating . . . . . . . . . . . . .  
Capital1 . . . . . . . . . . . . . . .  

Access for handicapped: 
. . . . . . . . . . . . .  Operating 

. . . . . . . . . . . . . . .  Capital1 
Bilingual education: 

. . . . . . . . . . . . .  Operating 
Capital . . . . . . . . . . . . . . .  

Unemployment 
compensation: 

. . . . . . . . . . . . .  Operating 
. . . . . . . . . . . . . . .  Capital 

Davis-Bacon Act . . . . . . . . . .  

Total: 
. . . . . . . . .  Operating 

. . . . . . . . . . .  Capital 

Cumulative capital outlays amortized over 20 years based on 6% rate of borrowing to facilitate comparisons among 
jurisdictions. 
Not available. 

3The Davis-Bacon Act has created an effect in this jurisdiction but the effect could not be quantified. 
4None in 1978 except for Metro. 

SOURCE: Thomas Muller and Michael Fix, "The Impact of Selected Federal Actions on Municipal Outlays," Government 
Regulation: Achieving Social and Economic Balance, Volume 5 of Special Study on Economic Change, U.S. 
Congress, Joint Economic Committee (Washington, DC: U.S. Government Printing Office, 1980), p. 368. 

impose distinctive average costs on  local gov- 
ernments, bu t  their individual and cumulative 
effects vary enormously from one jurisdiction 
t o  another .  This t h i r d  impor tan t  f i n d i n g  is 
made abundan t l y  ev iden t  i n  Table 5-7. As 
measured i n  this study, the total fiscal effect o f  
federal mandates varied f rom an estimated cost 
o f  $51.50 per capita i n  Newark, NJ, t o  a low o f  
$6.00 p e r  capi ta i n  Bur l ing ton,  VT. To h e l p  
place these figures i n  some perspective, Table 
5 - 8  shows local regulatory costs as a percent- 
age o f  federal aid received by each jurisdic- 
tion. Although the relative rankings o f  jurisdic- 
tions vary somewhat between Tables 5-7 and 

5-8, this reflects dif fer ing levels o f  federal aid 
received by various communities. 

The extraordinary geographic range o f  fiscal 
effects is duplicated when individual mandates 
are considered separately. The Clean Water 
Act, for  example, imposed substantial costs i n  
1978 on  Alexandria, Cincinnati, and Newark, 
bu t  i t  had n o  fiscal effect on  Burlington be- 
cause that city had constructed advanced waste 
water treatment facilities before the federal re- 
quirement was even imposed. The Education 
for All Handicapped Children Act had signifi- 
cant effects on  Alexandria and Fairfax County 
because o f  prior state policy concerning spe- 



Table 5-8 
Federal Mandates as a Percentage of Total Federal Aid 

Received by Separate Jurisdictions* 

Alexan- Burllng- Clncln- 
Mean dria ton nati Dallas Falrfax Newark Seattle 

Mandate Cost 18.9% 11.3% 9.0% 8.8% 15.4% 46.0% 32.2% 15.2% 
as a Percent 
of Federal aid 

'Based on assumption that all local capital outlays are met by long-term debt. Because of difficulties in obtaining federal 
aid and mandate data for the same years, percentages are only approximate. 

SOURCE: Thomas Muller and Michael Fix, "The Impact of Selected Federal Actions on Municipal Outlays," Government 
Regulation: Achieving Social and Economic Balance, Volume 5 of Special Study on Economic Change, U.S. 
Congress, Joint Economic Committee (Washington, DC: U.S. Government Printing Office, 1980), p. 368. 

cia1 education i n  Virginia. Cincinnati was litt le 
affected, however, because i t  already was ac- 
tive i n  this field. I n  fact, the federal require- 
m e n t  was judged  t o  have " impeded  local  
spending" o n  educational construction proj- 
ects for  the handicapped in  C i n ~ i n n a t i . ~ ~  

CAUSES OF DIFFERENTIAL IMPACTS 

Altogether, four explanations were devel- 
oped i n  the U I  study t o  explain the differential 
impacts o f  federal requirements on  various 
communities. Prior activity was one important 
factor. Frequently, jurisdictions which are al- 
ready actively engaged in providing mandated 
services w i l l  be less affected by federal pre- 
scriptions. The examples o f  Burlington and 
Cincinnati already cited illustrate this point. 
Such local activism may also be the product o f  
p re -ex i s t i ng  state mandates o r  f inanc ia l  
assistance. 

Other factors that contr ibute t o  variations i n  
the magnitude o f  mandate impacts include lo- 
cal demographic characteristics. Substantial 
differences i n  the ethnic composition o f  stu- 
d e n t  popu la t i ons  i n  C inc innat i ,  Dal las and  
Newark helped explain the diversity o f  costs 
incurred for bil ingual education. A communi- 
ty's fiscal health was yet another differentiating 
factor discovered in  the study. Hard-pressed 
cities may be forced t o  lay of f  workers, which 
results i n  added unemployment compensation 
costs. A final factor affecting mandated costs 
identif ied by  Mul ler  and Fix was compliance. 
At least i n  the short term, the degree t o  which 

a jurisdiction complies w i th  federal require- 
ments may substantially affect its fiscal burden. 
According t o  the authors: 

A city can usually postpone, w i th  
relative impunity, the implementa- 
t ion o f  a mandate by  relying upon a 
number o f  delaying tactics, including 
costly legal  challenge^.^' 

Other Findings 

Despite this last observation, Mul ler  and Fix 
concluded that compliance rather than non- 
comp l iance  was t h e  genera l  r u l e  i n  t h e  
communities they examined. They noted that 
" in most cases . . . local governments appear t o  
cooperate closely w i th  federal agencies."38 Al- 
though the fo,cus o f  their study was o n  fiscal 
impacts o f  federal intergovernmental regula- 
t i on ,  t h e  au tho rs  also t o u c h e d  o n  several 
nonfiscal impacts i n  the course o f  their report. 
In the case o f  Fairfax County's experience w i th  
bil ingual education regulations, for  example, 
local opposition t o  the federal mandate ap- 
peared t o  have been prompted as much by  re- 
sentment over federal interference wi th  locally 
preferred educational methods as by the regu- 
latory costs imposed. Bilingual education regu- 
lations required Fairfax t o  instruct non-English 
speaking students i n  their native language unti l  
they attained a level o f  fluency i n  English. Be- 
cause i t  contained many groups o f  foreign stu- 
dents, often w i th  obscure languages, Fairfax 
p re fe r red  t o  c o n t i n u e  u s i n g  i ts  es tab l ished 



"Engl ish as a second language" approach 
instead. 

Conclusion 

Given the diff iculties inherent i n  disti l l ing 
valid estimates o f  the costs o f  federal regula- 
tions, even o n  a modest scale, the Urban Insti- 
tute's researchers advised that the mandate 
cost estimates developed in  their study should 
b e  v iewed  as i l lus t ra t ive  b u t  n o t  precise.39 
Nonetheless, the study found that federal reg- 
ulations can impose "substantial" costs o n  lo- 
cal jurisdictions. In addition, the demonstra- 
t i o n  tha t  mandate  impacts vary w ide ly  is a 
valuable, i f  n o t  unexpected,  f i n d i n g  tha t  
should be recognized in  all serious discussions 
o f  the topic. 

ADDITIONAL DATA COMPARING 
REGULATORY EFFECTS 

IN MULTIPLE JURISDICTIONS 

The Urban Institute and Riverside studies 
constitute the most intensive efforts t o  assess 
the fiscal effects o f  federal regulations over a 
range of local jurisdictions. Many of the re- 
maining studies have examined mandate im- 
pacts on individual communities and these wi l l  
be reviewed shortly. Given the great variations 
i n  impacts found i n  the U I  study, however, 
these independent analyses may have only l im- 
i ted relevance t o  the nation as a whole. 

This gap has been partially fi l led by  several 
additional sources on  regulatory effects i n  mul- 
tiple jurisdictions. Between 1975 and 1977, the 
Commission o n  Federal Paperwork attempted 
t o  ascertain the fiscal and administrative costs 
imposed on  state and local governments by 
federal red tape. Two years later, the General 
Accounting Off ice conducted a brief investiga- 
t ion o f  the impact o f  several crosscutting fed- 
eral requirements on  a few different communi- 
t ies.  The mos t  c u r r e n t  i n f o r m a t i o n  o n  t h e  
effects o f  federal mandates can be gleaned 
from recent membership surveys conducted by 
the National Association o f  Counties (NACo) 
and the National League o f  Cities (NLC). These 
organizations sampled their members' views 
o n  a l imited number o f  federal requirements 
dur ing the course o f  developing recommenda- 
tions for the federal Task Force o n  Regulatory 
Relief, chaired by Vice President George Bush. 

Although neither o f  the local government sur- 
veys attempted t o  describe the effects o f  man- 
dates i n  detail, they d id  provide a useful indi- 
ca tor  o f  t h e  range o f  loca l  gove rnmen t  
objections t o  federal regulations. 

Reports of the Commission on 
Federal Paperwork 

I n  the m id  1970s, the Commission on  Federal 
Paperwork undertook a major evaluation o f  the 
burdens imposed by federal administrative re- 
quirements. Although the commission con- 
centrated much o f  its effort on  paperwork re- 
quirements i n  the private sector, several o f  its 
36 volumes addressed important aspects o f  
federal regulation o f  state and local govern- 
ments. One study attempted t o  assess the ad- 
ministrative costs associated wi th  selected reg- 
u la t ions  i n  a sample o f  subnat iona l  
jurisdictions. Other reports examined individ- 
ual mandates i n  specific functional fields. 

PAPERWORK IMPACT ANALYSIS 

The principal volume concerning the effects 
o f  federal paperwork o n  state and local gov- 
e rnmen ts  was p e r f o r m e d  o n  beha l f  o f  t h e  
Paperwork Commission by the Academy for  
Con tempora ry   problem^.^^ This study at- 
tempted t o  measure the "noncore" costs o f  
federal paperwork at bo th  the state and local 
levels o f  government-that is, those expenses 
above and  b e y o n d  t h e  leve l  a j u r i sd i c t i on  
would incur if performing a task i n  the absence 
o f  federal requirements. Whenever possible, 
desk audits were used in  an attempt t o  meas- 
ure the t ime actually spent by employees in  
fulf i l l ing paperwork requirements. 

The Commission-Academy study estimated 
that the paperwork costs associated wi th  feder- 
al programs ranged from 1% t o  10% of  grant 
program  outlay^.^' I n  dollar terms, the esti- 
mated costs o f  paperwork were placed at $2 to  
$5 bi l l ion annually, no t  including costs passed 
on  by state and local governments t o  other 
persons and entities.42 However, paperwork 
costs were found t o  vary considerably f rom 
program t o  program.43 In  particular, the per- 
centage o f  program costs devoted t o  adminis- 
t ra t i on  was f o u n d  t o  vary inverse ly  w i t h  
program size-ranging from a substantial pro- 



portion in smaller programs to a moderate per- 
centage of larger ones. 

As the wide range of cost estimates suggests, 
measuring the fiscal burden of federal adminis- 
trative requirements was not a simple or pre- 
cise task. In fact, methodological difficulties 
led the authors of this report to employ two 
very di f ferent methodologies for assessing 
paperwork impacts, producing somewhat dif- 
ferent cost estimates. At the local level, a 
sample of six municipalities and nine counties 
was selected for further study. Data was col- 
lected on  five di f ferent federal programs 
overall, but no more than two programs were 
examined in any one community. Of the pro- 
grams studied, two were block grants (CETA 
and CDBG), one was a formula categorical 
grant (urban highways), and one was the Cen- 
sus Bureau's data collection survey. Only one 
program (wastewater treatment) was among 
the group of new intergovernmental regula- 
tions that is  the subject of this AClR volume, 
and this program was studied in  only one 
community. 

The methodology used to study paperwork 
costs at the state level was very different. Rath- 
er than utilizing program audits in a sample of 
jurisdictions, administrative costs were dis- 
tilled from a detailed analysis of the California 
state budget, supplemented by a Texas Welfare 
Department analysis of reporting burdens in  
health and welfare programs. Consequently, 
federal paperwork costs differed somewhat in  
the state portion of the report. The California 
budget analysis produced an estimate of "fed- 
erally induced administrative costsu-those re- 
sulting from federal administrative require- 
ments-of $546 mil l ion i n  FY 1978.44 
Extrapolating this to  the nation as a whole 
would place federally induced administrative 
costs at $6.5 billion among the states alone, a 
figure that contrasts sharply with the acade- 
my's overall estimate of $2-5 bi l l ion in  
paperwork costs for all subnational govern- 
m e n t ~ . ~ ~  This discrepancy reflects the budget's 
overstatement of federal paperwork and ad- 
ministrative burdens by including certain 
administrative tasks that would be performed 
in the absence of a federal requirement. 

On the other hand, research by the Texas 
Department of Welfare suggests that the feder- 
al government seriously underestimates the 

paperwork burden it imposes on the states. In 
the health and welfare area alone, the actual 
time required to complete federal reporting 
forms was three times longer than that esti- 
mated by federal  official^.'^ 

The above findings were supplemented by 
additional Paperwork Commission research on 
individual regulatory programs and specific 
functional areas. For example, the Commis- 
sion's study of equal employment opportunity 
programs found that completing a single 
EEOC form cost state and local governments 
$5.3 million ann~a l ly .~ '  In education, the Com- 
mission observed that reliable data on 
paperwork costs had not yet been developed, 
although a group of private schools put the 
cost of federal red tape at $47.00 per student.48 
Based on the entire range of studies, however, 
the most important effects of federal reporting 
and paperwork requirements appeared to be 
administrative rather than fiscal in nature. Du- 
plicative, competing and unnecessary require- 
ments were found to impose a range of nonfis- 
cal costs, including inefficiency, confusion, 
and poor program p e r f ~ r m a n c e . ~ ~  In one case, 
federal regulatory preemption led to "serious 
incidents of unnecessary [radioactive] expo- 
sure" that might "not have occurred" under an 
earlier state program.50 

In short, several reports by the Commission 
on Federal Paperwork highlight numerous 
problems with this facet of federal intergov- 
ernmental regulation. Although most of the re- 
ports focus on programs beyond the scope of 
this study, and despite methodological prob- 
lems encountered in measuring the fiscal costs 
of federal paperwork, the study as a whole 
helps to illuminate the magnitude and scope of 
federal administrative requirements. 

NACo Survey on Federal Regulation 

The National Association of Counties re- 
leased its survey on federal regulation in early 
1981. This was a highly focused report in terms 
of both the number of jurisdictions sampled 
and the type and number of federal regulations 
examined. Seven counties, differing widely in 
size and geographic location, were asked to se- 
lect the ten most burdensome requirements af- 
fecting them from a list of 59 crosscutting fed- 
eral aid requirements identified by OMB. The 



Figure 5-1 

Rankings of Most Burdensome Federal Crosscutting Regulations by Seven Counties 

RURAL COUNTIES 

Faulk, SD Preble, OH Dade, FL 

Ten Most Burdensome Crosscutting Requirements (Ranked) 

1 Davis-Bacon 504 Handicap Davis-Bacon 

2 Citizen Participation NEPA 504 Handicap 

3 504 Handicap Architectural Barri- Age Discrimination 
ers Act 

4 Cost Principles Executive Order Cost Principles 
(FMC-74-4) 11 246 (FMC-74-4) 

5 Reporting Require- Davis-Bacon NEPA ' 
ments (A-40) 

6 Fish & Wildlife Cost Principles - 
Coordination (FMC-74-4) 

7 DOC Directives on Audit Circular Notification & Com- 
Statistics (A-73) ment (A-95) 

8 Uniform Administra- Notification & Com- Joint Funding 
tion (A-1 02) ment (A-95) (A-1 11) 

9 Audit Circular Work Hours & Safe- - 
(A-73) ty Standards 

10 NEPA Civil Rights Act of - 
1964-Title VI 

Two Most Burdensome Socio-Economic Requirements 

1 Davis-Bacon 504 Handicap Davis-Bacon 

2 504 Handicap NEPA 504 Handicap 

URBAN COUNTIES SUBURBAN COUNTIES 

Montgomery, MD Summit, OH Travis, TX Racine, WI 

National Environ- 
mental Policy 

Relocation Act Davis-Bacon 504 Handicap 

504 Handicap 

Relocation 
Assistance 

Uniform Administra- 
tion (A-1 02) 

Cost Principles 
(FMC-74-4) 

Historic Preserva- 
tion 

Notification & Com- 
ment (A-95) 

Uniform Administra- 
tion (A-102) 

Cost Principles 
(FMC-74-4) 

Davis-Bacon 

Civil Rights Act of 
1964-Title VI 

Intergovernmental 
Personnel Act 

- 

Civil Rights Act of 
1964-Title VI 

504 Handicap 

Executive Order 
1 1246 

Architectural Barri- 
ers Act 

Privacy Act 

Notification & 
Comment (A-95) 

Uniform Adminis- 
tration (A-1 02) 

Freedom of Infor- 
mation 

Privacy Act 

Davis-Bacon 

Uniform Relocation 

Notification & Com- 
ment 

Civil Rights Act of 
1964-Title VI 

Historic Preservation 

Executive Order 
1 1246 

Executive Order 
1 1246 

- Freedom of Infor- 
mation 

National Environ- Civil Rights Act of 
mental Protection 1964-Title VI 
Act 

504 Handicap 504 Handicap 

Davis-Bacon 

Civil Rights Act of 
1964-TitleVI 

504 Handicap 

Davis-Bacon 

SOURCE: National Association of Counties, "The Effects of Crosscutting Requirements on County Government," memorandum (Washington. 
DC: National Association of Counties, February 19, 1981), Table A. 



sample counties were then requested to illus- 
trate specific problems and positive features 
associated with such mandates and to suggest 
potential reforms. 

The results of the NACo survey provide a 
useful complement to studies on the fiscal im- 
pact of federal regulations. As expected, the 
sample counties resented the costs imposed by 
federal mandates. The "heavy financial bur- 
den" and "excessive costs" associated with the 
Section 504 and Davis-Bacon requirements 
were singled out for special a t tent i~n.~ '  How- 
ever, the NACo study placed even greater em- 
phasis on the nonfiscal consequences of man- 
dates, particularly their  effects on  local 
governmental processes and decisionmaking. 
The "enormous cumulative burden" of federal 
crosscutting requirements was said to frustrate 
effective implementation of program goals and 
to distort local priorities. "Most importantly," 
concluded the NACo study, these require- 
ments "confuse the recipients' management 
process," raising "serious questions [about 
their] true  benefit^."^^ 

The seven counties surveyed differed some- 
what i n  their  overall selections of problem 
mandates. However, more than half of the to- 
tal universe of 59 crosscutting requirements 
were not identified as especially troublesome 
by even one county. (See Figure 5-1.) In addi- 
tion, the responding jurisdictions showed con- 
siderable agreement in selecting the two most 
burdensome requirements. The Section 504 
handicapped regulations were identified by six 
of the seven counties as one of the two most 
burdensome socio-economic requirements 
(see Figure 5-1). The Davis-Bacon Act was 
placed in the same category by four counties, 
while NEPA and Title VI of the 1964 Civil Rights 
Act were selected by two counties each. 
Among the purely administrative regulations, 
three counties each selected the A-95 
coordination process, the FMC-74-4 cost prin- 
ciples requirements, o r  the A-102 uni form 
administrative requirements as the most bur- 
densome procedures. 

Individual complaints' about specific man- 
dates dealt with both administrative obstacles 
and concerns about costs. Section 504 was 
called "enormously expensive" by one county, 
which argued that its costs resulted in reduced 
services for all other citizens.53 There was par- 

ticular agreement that the costs of retrofitting 
existing facilities and vehicles, in order to pro- 
vide equal access to handicapped users, would 
be p r o h i b i t i ~ e . ~ ~  On the other hand, several ju- 
risdictions replied that the 504 requirements 
contained useful standards for constructing 
new facilities. 

The Davis-Bacon Act also was said by several 
counties to "significantly increase costs"' in 
federally assisted construction projects.55 Dade 
County, for example, estimated that construc- 
tion costs were 5% higher for federally assisted 
projects covered by Davis-Bacon than for local 
projects unaffected by the law.s6 None of the 
respondents identified any useful attributes of 
the requirement. 

While criticisms of NEPA included cost as 
one factor, delays and administrative burdens 
imposed by the requirement appeared to be 
more serious. One county complained that the 
requirements of the Act were so complex that 
it had spawned a "consultant empire" to ac- 
commodate them. Another argued that NEPA 
was "viewed as an opportunity for citizens to 
delay necessary  project^."^' Yet, the purpose 
of the act was generally supported, so long as 
i t s  procedures could be streamlined. One 
county eyen reported having adopted the con- 
cept in evaluating one of its own, non-federally 
funded projects. I n  other areas as well, re- 
spondents tended to object to the specific pro- 
cedures and the cumulative weight of cross- 
cutting regulations rather than to their general 
intent. 

National League of Cities Surveys 

Two addit ional surveys of local off icials' 
views toward federal intergovernmental regu- 
lation were conducted by the National League 
of Cities (NLC) in late 1980 and early 1981. The 
methodology used in these surveys was very 
different from that employed by NACo, how- 
ever. Rather than focusing 'on in-depth evalua- 
tions of mandates by a select group of jurisdic- 
tions, the NLC surveyed more generalized 
attitudes toward mandates among a broad 
cross-section of city officials. 

The primary NLC survey was conducted in 
the fall of 1980. Of the 1,601 NLC members 
who received questionnaires, 928 r e s p ~ n d e d . ~ ~  
Three major questions were asked concerning 



Table 5-9 
Assessing the Relative Costs and Benefits of Federal Regulations: 

City Officials' Ranking of 21 Requirements 
(in percent) 

RELATIVE TO THE PUBLIC GOOD SERVED, THE COST IS..  
FEDERAL REGULA- 

TION (ranked Percent 
in order of relative of cities Quite Reason- Somewhat Much too Not 

perceived cost) affected low able high high sure 

Environmental impact 
review, process re- 

quirements 

Bus design & pro- 
curements require- 

ments 

Wastewater treatment 
requirement 

Public education re- 
quirements for spe- 

cial population 
groups 

Contractor & subcon- 
tractor requirements 

Accessibility require- 
ments for handi- 
capped persons 

Uniform relocation 
assistance require- 

ments 

Occupational Safety 
& Health Act require- 

ments 

Highway design & 
construction require- 

ments 

Requirements for un- 
employment compen- 

sation for city 
employees 

Air pollution control 
requirements 



Table 5-9 (continued) 
Assessing the Relative Costs and Benefits of Federal Regulations: 

City Officials' Ranking of 21 Requirements 
(in percent) 

RELATIVE TO THE PUBLIC GOOD SERVED, THE COST IS..  
FEDERAL REGULA- Percent 

TlON (ranked 
in order of relative of cities Quite Reason- Somewhat Much too Not 

perceived cost) aft ected low able high high sure 

Small business or 
minority-owned busi- 
ness procurement re- 

quirements 

Accounting, auditing, 
reporting & evaiua- 

tion procedures & re- 
quirements 

Planning process re- 
quirements for 

various programs 

Safe drinking water 
requirements & pro- 

cedures 

Nondiscrimination or 
affirmative action re- 

quirements 

Airport construction 
& operations require- 

ments 

Historic preservation 
requirements & pro- 

cedures 

Minimum wage law 
requirements 

Flood disaster pro- 
tection requirements 

Citizen participation 
or public hearing 

procedures 

SOURCE: National League of Cities, "Municipal and Program Survey," unpublished tabulation (Washington, DC: National 
League of Cities, 1981), pp. 6-8. 



federal regulations. They sought to determine 
what proportion of cities were affected by 21 
federal mandates, mayors' evaluations of the 
relative costs and benefits of these mandates, 
and their general assessments of the goals and 
implementation of federal requirements in 
general. 

Essentially, the regulations identified by NLC 
members as too costly (relative to the benefits 
derived) resemble the lists of burdensome re- 
quirements compiled by NACo and others. The 
Environmental Impact Statement process re- 
quired by NEPA was identified as "too costly" 
by the greatest percentage of respondents, fol- 
lowed closely by design requirements affecting 
federally assisted purchases of new buses (see 
Table 5-9). Federal regulations concerning 
water treatment facilities, the education of spe- 
cial students, and prevailing wages in construc- 
tion projects (Davis-Bacon) were among the 
five requirements deemed unreasonably costly 
by local officials. 

On the other hand, certain federal regula- 
tions were judged to have low or reasonable 
costs compared to the public benefits derived. 
Citizen participation, flood protection, mini- 
mum wage requirements, historic preserva- 
t ion, and racial nondiscrimination require- 
ments were all included in this category. In 
fact, eight of the 21 federal regulations in the 
survey were judged to have "low" or "reason- 
able" costs by a plurality of responding city of- 
ficials. Moreover, only two regulations stand 
out as being inordinately expensive relative to 
their perceived public good: the environmen- 
tal impact review and bus design require- 
ments, although Davis-Bacon and the Clean 
Water Act nearly fall into this category also. 
These were the only cases in which a greater 
percentage of NLC members judged regulatory 
costs to be "much too high" than judged them 
to be "low" or "reasonable" (see Table 5-9). 

Many of these findings were reinforced in a 
subsequent survey of city officials undertaken 
by the National League of Cities in the winter 
of 1981. The views of 600 city officials were sur- 
veyed to determine which regulations they be- 
lieved most urgently required alteration by the 
federal government. Many of the same re- 
quirements were identified as burdensome as 
in earlier surveys, although the ordering of 
regulatory burdens varied somewhat. The five 

requirements identified as most in need of al- 
teration in this survey were: wastewater treat- 
ment, environmental impact review, Section 
504, safe drinking water regulations and air 
pollution control  requirement^.^^ As in the 
earlier survey, uniform relocation, historic 
preservation and flood disaster requirements 
were near the bottom of this scale of urgency 
(see Table 5-70). 

Apart from variations in assessments of spe- 
cific regulations, local opinion toward federal 
mandates overall tends to be strongly negative. 
This general antipathy may reflect the cumula- 
tive impact of multiple federal requirements 

Table 5-10 
How City Officials View 

U.S. Regulatory Programs 

QUESTION: "How important is i t  that the ad- 
ministration act to alleviate the 
burdens caused by present fed- 
eral regulations or requirements 
on the following subjects?" 

Wastewater Treatment 
Environmental Impact 

Review 
Accessibility for the 

Handicapped 
Safe Drinking Water 
Air Pollution Control 
Occupational Safety 

and Health 
Prevailing Wages 
Nondiscrimination or 

Affirmative Action 
Public Education for 

Special Groups 
Flood Disaster Protec- 

tion 
Historic Preservation 
Uniform Relocation As- 

sistance 

Percent Saying 
Urgent or 
Important 

86 

80 

77 
74 
70 

68 
68 

64 

58 

56 
56 

49 

SOURCE: Based upon Clint Page, "NLC Surveys Mem- 
bers on Federal Rules," Nation's Cit~es Week- 
ly, Aprd 6, 1981, p. 10. 



Table 5-1 1 

Overall Evaluations of the Federal Role in Regulation 
(in percent)* 

Requirements result from the federal 
government playing an inappropri- 
ate role **......................... 

My municipal government does not 
have the resources (money, time, 
know-how) to comply.. ............ 

Federal agency implementation is inef- 
f icient, making compliance diffi- 
cult ............................... 

The federal government goes too far in 
specifying the means of achieving 
mandated objectives .............. 

The mandated standards are 
unrealistic ........................ 

The basic goals and objectives of the 
mandates are desirable ........... 

Agree in most 
or all cases Depends 

36% 

30 

23 

27 

34 

33 

Disagee in most 
or all cases 

Percentages do not total 100% across because some respondents failed to reply. 
* '  Original emphasis. 

SOURCE: Based upon National League of Cities, "Municipal Policy and Program Survey," unpublished tabulation 
(Washington, DC: National League of Cities, 1981). 

and opposit ion t o  the nonfiscal consequences 
of federal regulations, neither o f  which were 
explicit ly measured by  survey questions deal- 
i ng  w i th  the costliness o f  individual mandates. 
Thus, 65% of  respondents believe that federal 
agency implementation o f  mandates is general- 
ly inefficient, compared to  only 6% who  rnain- 
tain it is usually efficient.60 (See Table 5-11.) 
Fifty percent believe that federal standards are 
not  realistic most o f  the time, compared t o  
12% who  believe they usually are. Forty per- 
cent o f  responding city officials believe that 
the federal mandating role is inappropriate i n  
most o r  all cases, whi le 19% believe that i t  is 
generally acceptable. O n  the other hand, the 
basic goals o f  federal regulations received con- 
siderable approval f rom local officials. Forty- 
eight percent o f  those responding character- 

ized regulatory goals as generally desirable, 
whi le only 15% considered them unwarranted. 

The General Accounting Office Report 
to Senator Roth 

I n  an u n p u b l i s h e d  l e t t e r  r e p o r t  t o  Sen. 
Wil l iam Roth (R-DE), the U.S. General Account- 
i ng  Off ice attempted a modest evaluation o f  
the impact o f  several crosscutting federal regu- 
lations on  selected local  government^.^' This 
12-page study was a very brief exploration into 
federal administration o f  crosscutting regula- 
tions i n  five policy areas-Davis-Bacon, cit izen 
participation, environmental impact, equal em- 
ployment opportuni ty  and equal delivery o f  
services. Unfortunately, the study included 
grant specific requirements as we l l  as truly 



crosscutting ones, and regulatory implementa- 
tion was examined only in four cities: Albany 
and Schenectady, NY, and Norfolk and Virginia 
Beach, VA. Nevertheless, two valuable points 
concerning the local impact of these regula- 
tions were made. 

First, the GAO examiners found that cost es- 
timates of the fiscal impact of federal regula- 
t ions could not be attempted in  these in- 
stances. Most of the necessary data were not 
collected by local governments in the form re- 
quired, they said. Moreover, where cost esti- 
mates were generated, the GAO deemed them 
unreliable for use.62 

The GAO examination also concluded that 
local program officials generally "did not view 
the requirements as major stumbling blocks to 
grants management."63 Many had already 
"learned the ropes" and found that federal 
funds paid most of the compliance costs. Also, 
since program administrators dealt only with 
requirements attached to individual programs, 
they were able to avoid many of the conflicts 
among the total array of regulations applying 
to federal programs as a whole. 

STUDIES OF MANDATE IMPACTS O N  
SINGLE JURISDICTIONS 

All of the preceding studies attempted, to a 
greater or lesser extent, to compare the effects 
of federal mandates in several different juris- 
dictions. In addition, some research has been 
conducted on the effects of federal regulations 
in single jurisdictions. Like the multijurisdic- 
tional studies, these efforts vary greatly in their 
approach, sophistication, and scope. Some 
have attempted to measure the actual dollar 
costs of selected mandates in a community, 
while others have been more impressionistic 
attempts to identify a few particularly burden- 
some requirements. 

The New York City Research 

The most detailed and widely disseminated 
analysis of mandate impacts on a single juris- 
diction was undertaken by the New York City 
Budget Office during 1979 and 1980 under the 
direction of Mayor Edward Koch. The New 
York Budget Office attempted to determine 
the actual costs imposed by a variety of state 

and federal regulations, and some of the re- 
sults were highlighted in a speech given by the 
mayor in January 1980.64 

Although Mayor Kochfs speech focused on a 
few "increasingly draconian mandates" passed 
in recent years, the budget office analyses im- 
pl ic i t ly assumed a very broad def ini t ion o f  
intergovernmental "mandate." Both state and 
federal regulations were examined, including 
court decisions and grant-specific regulatory 
requirements that fall beyond the scope of this 
AClR study. Of a total 47 mandates identified 
by New York City in1980, more than half were 
derived from state rather than federal require- 
m e n t ~ . ~ ~  Other regulations, such as air and 
water pollution requirements, were classified 
as joint federal-state mandates since they de- 
rived from state implementation of federal 
standards. Only 11 regulations in  the NYC 
study were considered direct federal man- 
dates, lacking any state pa r t i c i pa t i~n .~~  Some 
of the most troublesome of these last two 
groups fall within the scope of intergovern- 
mental regulations being studied in this 
volume. 

REGULATIONS O N  THE HANDICAPPED 

Department of Transportation regulations 
designed to implement Section 504 were the 
most costly federal regulations affecting New 
York City.67 In particular, the cost of providing 
accessibility for handicapped individuals was 
estimated to be $1.3 billion in capital costs dur- 
ing the next 30 years, plus $50 million annually 
in operating expenses.68 In addition, 5,750 bus- 
es would have to be made accessible during 
this period.69 These changes were designed to 
improve transit service to a potential ridership 
population of 23,000 persons in wheelchairs 
and 110,000 semi-ambulatory persons. The city, 
however, maintained that these services could 
only be provided at the expense of 5.3 million 
persons who currently use the transit system 
daily.70 

Federal regulations concerning the educa- 
tion of handicapped children were also chal- 
lenged in the New York study. Because the city 
i s  responsible for public education, PL 
94-142-the Education for All Handicapped 
Students Act-requires that it provide a "free 
and appropriate" education to all children. 



This has forced a rapid increase in  special edu- 
cation spending, which rose 112% between 
1975 and 1981. It reached an estimated total o f  
$278 mil l ion by  1981, o f  which $12 mi l l ion was 
federal aid.71 I n  contrast, total spending o n  ed- 
ucation rose only 18.6% dur ing this period, 
largely due t o  the increase in  special educa- 
tion. An additional $33.5 mil l ion i n  architectur- 
al modifications was estimated t o  result f rom 
Section 504 requirements t o  enhance access o f  
handicapped students t o  elementary and sec- 
ondary education. Another $1 mil l ion w i l l  be  
required t o  remove architectural barriers i n  
city colleges and u n i v e r s i t i e ~ . ~ ~  Although these 
costs are impressive, the New York data does 
no t  adequately distinguish between the special 
education costs attributable wholly t o  federal 
regulations and the port ion o f  total costs the 
city wou ld  undertake independently. 

ENVIRONMENTAL REGULATIONS 

Two federal environmental regulations also 
were singled ou t  by  Mayor Koch as imposing 
unreasonable burdens o n  New York City. One  
involves the operation o f  the Clean Water Act. 
The federal government requires plants t o  be 
bui l t  and operated at the secondary treatment 
level, which the city has done. However, the 
city maintains that i t  is unnecessary t o  operate 
at this level year around i n  order t o  meet pre- 
scribed water quality standards. Operating at 
this higher level all year wi l l  cost the city an es- 
t ima ted  $10 m i l l i o n  i n  1981 f o r  w h a t  is de- 
scr ibed as an unnecessary leve l  o f  water  
quality.73 

Another federal environmental mandate w i l l  
halt New York City's practice o f  dumping sew- 
age t rea tmen t  res idue ("sludge") i n t o  t h e  
ocean.74 Because no long term alternative is yet 
available, the city is required t o  construct a 
landfil l site for  sludge o n  a temporary basis. Al- 
though federal grants w i l l  cover 75% o f  the 
capital costs o f  landfil l construction and state 
aid w i l l  pick u p  an additional portion, this sys- 
tem is estimated t o  cost the city $41 mi l l ion i n  
operating expenses and $31 mil l ion i n  capital 
costs dur ing 1982 and 1983.75 This compares 
w i th  current annual costs o f  two  mi l l ion for  the 
ocean dumping program. Once a permanent 
strategy for  safely disposing sludge is devel- 
oped, this w i l l  have t o  be adopted, and the 
temporary landfil l w i l l  be  a b a n d ~ n e d . ~ ~  

Fairfax County 

I n  1978, the Board o f  Supervisors i n  Fairfax 
County, VA, commissioned a brief staff report 
on  the fiscal effects o f  state and federal man- 
dates on  county finances.77 As i n  most other 
studies, the defini t ion o f  mandates util ized i n  
the study was very broad. Programs examined 
included an array o f  intergovernmental regula- 
tions, including adminsitrative and program re- 
quirements attached t o  specific federal grants 
and county services required under Virginia 
law and the state constitution. Although dollar 
figures were assigned t o  various intergovern- 
mental regulations, there is n o  way t o  assess 
their quality. Cost estimates made by  various 
departments were simply compiled w i th  l itt le 
narrative o r  discussion o f  actual versus pre- 
ferred costs. Full compliance also appeared t o  
be assumed i n  most cases. 

Among the most significant federal mandates 
affecting the Fairfax County budget were the 
Clean Air Act, the Clean Water Act, and the 
Civi l  Rights Act o f  1964. The estimated cost o f  
these regulations ranged from approximately 
$3 mil l ion under the Clean Water Act t o  an es- 
timated $79,000 for  implementing civil rights 
requirements. Other major programs identi- 
f ied by the county as expensive "mandates" 
were the Social Security Act, which required 
$3.7 m i l l i o n  i n  e m p l o y e r  c o n t r i b u t i o n s  f o r  
workers covered by the act, and administrative 
and matching costs required under AFDC and 
the Title XX social service grant program.78 

The Fairfax study also listed federal require- 
ments affecting the Fairfax County Board o f  Ed- 
ucation. The most expensive educational regu- 
lations were special education services and 
expanded access t o  handicapped students re- 
quired under PL 94-142 and Section 504. The 
costs resulting f rom these requirements were 
placed at $15.1 mi l l ion i n  operating costs for  FY 
1978 and $2.8 mil l ion i n  construction outlays. 
Other fiscally significant items included feder- 
a l ly  r e q u i r e d  levels o f  b i l i n g u a l  educat ion ,  
costing $980,000, and Title IX sex discrimina- 
t ion regulations, civil rights report ing require- 
ments,  and  comp l iance  w i t h  OSHA regula-  
t ions-each es t imated t o  cos t  $100,000 p e r  
year. 

Overall, federal mandates were estimated t o  
impose $15.8 mil l ion i n  additional costs o n  



Fairfax County government, equal t o  approxi- 
mately 3% o f  the county budget. Additional 
funding equal t o  40% o r  45% o f  this figure was 
provided by  federal grants under these pro- 
grams. However, this figure does not  include 
all o f  the programs just discussed, since those 
which required a high degree o f  voluntary par- 
ticipation on  the county's part were deleted 
from the 

By way o f  contrast, state mandates were esti- 
mated t o  total $35.6 mil l ion i n  Fairfax County i n  
FY 1978, o r  approximately 7% o f  the county 
budget. State aid and reimbursement o n  these 
programs provided an additional 20-25% fund- 
ing  for  these programs. As i n  New York, how- 
ever, t h e  re la t i onsh ip  be tween  federa l  and  
state mandates is frequently complex. Certain 
mandates which appear t o  local government t o  
emanate f r o m  t h e  state may u l t ima te l y  b e  
traced t o  federal regulations o r  grant require- 
ments imposed upon the state. For example, 
operating costs for  air pol lut ion scrubbers in- 
stalled i n  Fairfax incinerators result f rom state 
regulations and are identif ied by  the county as 
a state mandate, although the state regulations 
i n  this instance apparently were prompted by  
federal air quality standards. 

Janesville 

A final, very brief sketch o f  regulatory im- 
pacts was provided in  an impressionistic study 
o f  federal regulation i n  Janesville, WI. I n  1979, 
the U.S. Regulatory Council commissioned a 
f ree- lance journa l is t  t o  ascerta in peop le 's  
views toward regulation i n  a typical small city, 
and a short anecdotal survey was produced. 
The bulk o f  federal regulations examined af- 
fec ted t h e  pr iva te  sector, b u t  a f e w  were  
intergovernmental i n  character. 

For example, Janesville officials criticized 
the Safe Drinking Water Act for mandating ex- 
cessive, inflexible testing and public notifica- 
t ion  procedure^.^^ Necessary procedures were 
al ready b e i n g  car r ied  o u t  b y  t h e  c i ty ,  t hey  
main ta ined.  I n  add i t ion ,  t h e  c i t y  was con-  
cerned about forthcoming regulations gov- 
erning the moni tor ing o f  industrial effluents i n  
t h e  c i ty  waste wa te r  t rea tmen t  p lant .  It 
preferred to  moni tor  these effluents centrally 
and trace problems once detected, rather than 
begin on  a plant-by-plant basis. The prospec- 

tive regulations were estimated t o  cost the city 
$50,000 t o  $60,000 a n n ~ a l l y . ~ '  Another problem 
regulation involved state administration o f  the 
Highway Beautification Act. An attorney in- 
volved believed that state administrators had 
improperly declared a bi l lboard illegal i n  order 
t o  avoid paying compensation fees for  bi l l -  
board removal, as required under federal law. 

Apart from such federal-state regulations, 
several whol ly  state mandates were touched o n  
also, affecting both  the local public and private 
sectors.82 I n  addition, certain program specific 
requ i remen ts  w e r e  discussed i n  t h e  study, 
such as citizen participation and planning re- 
quirements attached t o  a mass transportation 
grant. 

STATE IMPACTS 

The studies just reviewed all dealt w i th  the 
effects o f  federal (and state) mandates o n  local 
units o f  government. However, state govern- 
ments can also be seriously affected by  federal 
regulations. Although this topic has been sub- 
ject t o  much less research than local regulatory 
impacts, a few studies d o  concern the state ef- 
fects o f  federal regulation. O n e  is a study o f  
state implementation o f  federal-state environ- 
mental programs. A second examines the costs 
o f  several federal regulations i n  higher educa- 
tion, including state colleges and universities. 
Finally, two  reports bearing o n  regulatory im- 
pacts have been  p r o d u c e d  b y  t h e  Na t iona l  
Governors' Association. These examined the 
burdens o f  federal red tape and presented the 
governors' recommendations t o  the Presiden- 
tial Task Force on  Regulatory Relief. 

GAO Environmental Report 

I n  its report o n  Federal-State Environmental 
Programs-The State P e r ~ p e c t i v e , ~ ~  the General 
Accounting Off ice examined state views to-  
ward five different grant and regulatory pro- 
grams: t h e  Clean Water Act; Clean A i r  Act; 
Federal Insecticide, Fungicide, and  Rodenti- 
cide Act; Resource Conservation a n d  Recovery 
Act; and Safe Dr inking Water Each o f  
these programs can be classified as a "partial 
pre-emption," which utilizes bo th  state and 
federal participation. The federal Environmen- 



tal Protection Agency (EPA) establishes envi- 
ronmental standards, issues regulations, 
awards grants, and directly administers the 
program in states that do not participate, while 
participating states implement the programs 
within the guidelines established by EPA. Ideal- 
ly, the programs were envisioned as "partner- 
ship" arrangements between the state and fed- 
eral levels of government. 

In truth, this partnership ideal was widely re- 
garded by states as a "myth."85 In its conclu- 
sion, the GAO gave substance to this view, 
issuing a general indictment o f  EPA 
performance: 

Numerous studies and EPA testi- 
mony have pointed out marked dif- 
ferences between individual states. 
Yet, states claim EPA regulations gen- 
erally treat all states the same and re- 
quire individual states to force them- 
selves in to an i l l - f i t t ing national 
mold. State initiatives and manageri- 
al prerogatives are stifled, and costs 
for environmental controls are often 
i n ~ r e a s e d . ~ ~  

Unlike studies of mandates at the local level, 
however, the primary problems highlighted in  
state environmental programs were not fiscal 
ones. The availability of federal funds did not 
emerge as a pressing problem for most 
states.87 Rather, administrative and perform- 
ance costs resulting from federal mandates 
were identified as being most t r o u b l e s ~ m e . ~ ~  

When regulations hamper rather than pro- 
mote the effective achievement of a policy 
goal, this can be considered a performance 
cost. Generally speaking, states were found to 
support the goals of environmental programs 
in the GAO reportleg but federal regulations 
were found to have what one administrator 
called a "deadening effect" upon the states' 
abil i ty to  achieve these goals.g0 Frequent 
changes in federal standards and guidelines 
wasted state resources and impeded program 
momentum.g1 Delays in issuing federal regula- 
tions were said to "handicap program imple- 
m e n t a t i ~ n . " ~ ~  Inflexible regulations under- 
mined effective existing state programs and 
ignored substantive differences among various 

Similarly, the GAO found that federal envi- 

ronmental mandates may impose substantial 
administrative costs on state governments. 
One report noted that the paperwork burden 
under the Clean Water Act "approximately 
doubles the necessary resources" required to 
do the job.94 A state administrator complained 
that the waste treatment construction program 
had become "a bureaucratic paperwork proce- 
dural jungle with no relationship to water qual- 
 it^."^^ The end result was to limit the states' 
own management prerogatives i n  program 
administration. 

Federal Mandates in Higher Education 
In 1976, the American Council on Education 

published a report detailing the costs imposed 
by 12 federal regulations on a sample of six 
colleges and universities. This study was only 
partially applicable to state educational institu- 
tions since four of the six schools examined 
were privately operated. Nevertheless, the 
study does illustrate some of the fiscal effects 
of federal regulation in this functional area 
during the decade between 1965 and 1975. 

Overall, the costs of the federal regulations 
examined were found to total from 1% to 4% of 
the operating budgets of the institutions sur- 
 eyed.^^ This proport ion appeared to be 
growing since mandated costs were rising fast- 
er than either institutional revenues or average 
educational costs.97 Operationally, mandated 
expenditures were found to have grown to be- 
tween one-eighth and one-fourth of general 
administrative costs. As a consequence, they 
tended to  alter educational administrative 
structures by contributing to the centralization 
of institutional admin is t ra t i~n .~~ 

As with most impact studies, this information 
must be interpreted cautiously. The largest 
single expense for many educational institu- 
tions in this study resulted from increased So- 
cial Security employer benefits, and another 
significant expense was the federal minimum 
wage law. Naturally, such laws are excluded 
from most conceptualizations of federal "man- 
dates." Moreover, provisions such as social se- 
curity do not apply to many public institutions. 
On the other hand, several recent and poten- 
tially costly federal mandates were not includ- 
ed in the study, such as Title IX, Section 504, 
and the Family Educational Rights and Privacy 
Act. Although such exclusions were unfortu- 



nate, their absence from the study tends t o  
counterbalance the inclusion o f  other ques- 
tionable mandates. 

I n  the t w o  public institutions included i n  this 
study, only one was subject t o  Social Security. 
Ignoring this provision, the preeminent man- 
dated expense in  both  public schools stemmed 
from equal opportunity and affirmative action 
 requirement^.^^ Included i n  this category were 
Title VII o f  the Civi l  Rights Act, the Equal Pay 
Act o f  1963, and Executive Order 11246. An- 
other costly set o f  requirements for  one o f  the 
institutions included environmental protection 
regulations and OSHA compliance.100 How- 
ever, the costs associated wi th  unemployment 
compensation, federally mandated retirement 
benefits (ERISA), health maintenance organiza- 
tions, and age discrimination requirements 
were negligible o r  no t  applicable to  the two 
public institutions examined i n  1975. 

Governors' Association Reports on 
Federal Paperwork and 

Regulatory Burdens 
Recently, the National Governors' Associa- 

t ion (NGA)lol produced two reports examining 
aspects o f  the mandate issue that particularly 
concern  state governments .  These repo r t s  
were not  regulatory impact studies as such, 
since they were designed primarily t o  inform 
federal officials o f  changes recommended by 
the states i n  selected federal mandates. They 
did not  study impacts i n  depth o r  try t o  meas- 
ure the fiscal o r  administrative costs o f  regula- 
tion. Nevertheless, i n  the course o f  making 
recommendations, the NGA reports served t o  
highlight problem areas i n  regulation and t o  
identify certain deleterious effects perceived 
by state governments. 

The first report, Federal Roadblocks to Effi- 
cient State Government, was developed in  1976 
f o r  t h e  federa l  O f f i c e  o f  Management  and 
Budget.lo2 The study was not  a comprehensive 
one because data was derived f rom only a few 
participating states. Moreover, only regula- 
tions subject t o  federal executive branch dis- 
cretion were examined. Those derived from 
specific statutory language were deleted for 
the purposes o f  this study. Discretionary regu- 
lations were defined t o  include many program 
specific grant requirements, however. 

Substant ively,  t h e  Roadblocks r e p o r t  

identif ied six fundamental problems caused by  
federal mandates. These were: 

the lack o f  coordination among federal de- 
par tments  and  agencies i m p l e m e n t i n g  
regulat ions,  w h i c h  l im i t s  p rog ram 
effectiveness; 
the federal government exceeding its au- 
thori ty i n  certain areas and encroaching on  
state prerogatives; 
federal regulations that are prescriptive 
and process oriented rather than results 
oriented; 
programs entail ing excessive paperwork 
and report ing requirements; 
delays that hinder program funding and 
implementation; and 
implementation o f  indirect cost determina- 
t ion procedures, creating lasting adminis- 
trative confusion.103 

The greatest diff iculties for  states resulted, 
no t  from these six problems individually, bu t  
f rom their cumulative effects o n  state govern- 
ments i n  general. Such impacts included ad- 
ministrative, fiscal, and performance costs. The 
administrative problems were evident i n  the six 
statements listed above. Federal regulations 
entailed "excessive report ing and paperwork 
requ i rements"  and  "admin is t ra t ive  bu r -  
dens."lo4 Fiscally, the NGA complained that 
mandates imposed increased staffing and other 
costs, and i t  concluded that: 

Compliance . . . of ten results i n  ex- 
penditures that wou ld  not  have been 
necessary i f  t h e  staters] had  b e e n  
f ree t o  deve lop  i ts  o w n  p r o -  
c e d u r e ~ . ' ~ ~  

Likewise, pe r fo rmance  costs resu l ted  f r o m  
malapportioned resources, decreased service 
levels, and restrictions that "stifle innovative 

A samp l ing  o f  spec i f i c  regu la tory  cases 
illustrated these problems i n  more detail. For 
example, Environmental Impact Statement (EIS) 
requirements have been subject t o  different in- 
terpretations by federal agencies. I n  one case, 
a single EIS was approved for  a bridge project 
by  the Federal Highway Administration bu t  re- 
jected by the Coast Guard for  the same proj- 
ect.lo7 In  addition, FAA comprehensive plan- 
n ing  requirements for airport capital grants 



have required Environmental Impact State- 
ments for all related projects in the area, in- 
cluding those which are wholly state funded. 

Civil rights regulations were also criticized 
for spawning "a highly complex and burden- 
some reporting The University of 
Wisconsin was required to submit 16 volumes 
and 6,000 pages of data on employment actions 
to the Office of Civil Rights. Additional months 
were required to reformulate this same data 
for submission to the Equal Employment Op- 
portunities Commission (EEOC). Similarly, the 
EEOC has required different data sets from the 
State of Oregon and from its higher education 
system. This forced the higher education sys- 
tem to  compile double sets of data for the 
same federal agency. 

Paperwork burdens were also problems un- 
der Davis-Bacon and clean water regulations. 
The Clean Water Act required annual duplica- 
tion of a wealth of plans and documents, even 
when there had been no change. The Davis- 
Bacon wage scales have been subject to rapid 
change, requiring the alteration of bids and 
contracts under negotiation. Likewise, "con- 
stant revision" of Clean Air Act regulations 
placed "administrative burdens" on  the 
states.lW Just detecting changes cost Wisconsin 
an estimated $50,000 annually, because: 

Each new regulation must be 
screened and reviewed to determine 
if it conflicts with state law and rules, 
whether state resources are available 
to comply, whether the true dead- 
l ines can be met, and what imple- 
mentation will cost.l1° 

ELIMINATING ROADBLOCKS 

In 1981, the National Governors' Association 
followed up on the Roadblocks study in  its rec- 
ommendations to the Presidential Task Force 
on  Regultory Relief. I n  a report  ent i t led 
Eliminating Roadblocks to Efficient State Gov- 
ernment, the NGA made recommendations for 
dealing with many of the specific problem reg- 
ulations identified earlier.lll Like the original 
report, this was not an investigation of regula- 
tory impacts as such, but it did establish which 
requirements have been perceived by gover- 
nors as long term problems. 

Fourteen states-though not a representa- 
tive national sample-conducted comprehen- 
sive reviews of federal regulations to compile 
data for this "Greenbook" report. On  the basis 
of their findings, the governors called for a 
"comprehensive overhaul" of federal regula- 
tory practices: 

All existing regulations in partner- 
ship programs . . . must be examined. 
Moreover, a process must be estab- 
lished to  ensure that regulations 
promuglated in the future are con- 
sistent w i th  the federal and state 
roles in  programs.li2 

Although this recommendation was based in 
large part on continued objections to individu- 
al grant conditions beyond the scope of this 
AClR report, several of the new forms of regu- 
latory programs identified as troublesome in 
1976 were reiterated in the governors' second 
report. Included in this category were the Uni- 
form Relocation Act, Clean Air Act, Clean 
Water Act and Davis-Bacon Act. However, spe- 
cific complaints concerning the last three pro- 
grams had changed somewhat since 1976. In 
particular, the complaints had grown more 
specific; there was less focus on paperwork 
burdens and more on costs, inflexibility and 
intrusion. 

Three newer mandates not identified in  1976 
were also included in the 1981 "Greenbook": 
hazardous waste management regulations un- 
der the Resource Conservation Recovery Act, 
meat and poultry inspection, and Section 504. 
On  the other hand, two regulations identified 
as burdensome in 1976 were not contained in 
the 1981 report-the EEOC affirmative action 
regulations and Environmental Impact 
requirements.l13 

CONCLUSIONS AND 
GENERALIZATIONS 

Over a dozen studies, surveys, and reports 
dealing with regulatory impacts on state and 
local governments have been reviewed in this 
chapter. Although these studies differ greatly 
in  their scope, methodology, and certain find- 
ings, several useful generalizations about man- 
date impacts can be derived. 

Perhaps the most significant conclusion to 
be drawn is  that additional sound research on 



the effects o f  federal mandates is required. 
While current studies represent an excellent 
beginning, the topic i s  a relatively new one 
that is  fraught with difficulties. All of the ex- 
isting studies possess at least some limitations, 
and certain topics barely have been explored. 
The very concept of a regulatory impact has yet 
to be adequately defined, so that a universe of 
common subject matter is lacking. Each study 
uses a somewhat different definition of federal 
mandate, and sometimes these can be inferred 
only from the sample of regulations chosen for 
examination. 

The two best studies on this topic illustrate 
the difficulties. The Riverside study defined the 
mandate universe very broadly, including state 
tax and revenue limitations and specific grant- 
in-aid administrative requirements. This expan- 
sive definition proved unworkable for esti- 
mating mandate numbers, and i t  merged 
innumerable routine and uncontroversial grant 
requirements with the new, more intrusive 
forms of intergovernmental regulation. On the 
other hand, the Urban Institute study at- 
tempted no explicit definition whatsoever. It 
merely selected for study a small number of 
regulatory programs that seemed particularly 
expensive or important. 

A second limitation in the impact literature 
results from the focus that most studies place 
on the fiscal effects of intergovernmental regu- 
lation. Fiscal impact studies face enormous ob- 
stacles in accurately measuring the costs o f  
mandates. In  its limited survey of crosscutting 
regulations in four jurisdictions, the General 
Accounting Office observed that: 

We did not determine even rough 
estimates of . . . administrative 
costs.. . . In general, the local gov- 
ernments we visited were unable to 
provide such estimates . . . [or] we 
d id  no t  consider the estimate 
reliable."4 

Not only i s  reliable data difficult to compile, 
many of the indirect cost factors involved, to- 
gether with the locally preferred levels of serv- 
ices that would exist in the absence of a man- 
date, can only be roughly estimated. Such 
estimates are highly subjective and are difficult 
to evaluate without a thorough knowledge of 
local circumstances. Consequently, some stud- 

ies avoid making actual cost estimates and 
most advise caution in appraising them. 

In addition, it i s  hazardous to compare fiscal 
impact data from different studies. Apart from 
definitional inconsistencies, various studies es- 
timate costs somewhat differently, and all of 
the study samples thus far have been small. For 
instance, the Riverside and UI studies both 
stress the importance of measuring the incre- 
mental cost of intergovernmental mandates, 
which calculates only that portion of a regu- 
lated activity which is  actually attributable to 
the mandate. Individual studies, however, like 
the Fairfax County and New York City reports, 
often fai l to distinguish ful ly between pre- 
ferred expenditures and total spending on 
mandated activities. 

Nonfiscal impacts, on the other hand, have 
been even less adequately treated. Reports 
dealing with the policy and administrative ef- 
fects of intergovernmental regulations have 
been limited in scope and non-systematic in 
character. They tend to be anecdotal listings of 
complaints or brief surveys of perceptions to- 
ward regulations. Such sources have failed 
thus far to adequately detail the full extent and 
character of nonfiscal impacts. 

The Scope of Regulatory Effects 

This final limitation can be compensated for 
to some extent by examining the impact litera- 
ture as a whole. This establishes the basis for a 
more complete description of the range of fed- 
eral regulatory costs on state and local govern- 
ments than is available in any single study. 
These nonfiscal costs include administrative 
inefficiencies, "performance costs" or reduced 
levels of total services, and "authority costs" 
which undermine the political standing of state 
and local governments. Such impacts may 
prove to  be especially important i n  areas 
where fiscal costs potential ly can be 
transferred back to the federal government, 
such as fields where regulations coexist with 
federal grant programs. For example, the 
budgetary appendix to the New York City study 
reports that costs for Section 504 compliance in  
the transportation field "will largely be paid for 
by federal capital mass transit funds currently 
earmarked for modernization of the 
~ystern.""~ 



PERFORMANCE COSTS 

Transferring the costs of federal regulation 
to an available federal grant program implies 
that the initial federal purpose in the grant pro- 
gram may be undermined. It constitutes a form 
of regulatory fungibility that can erode attain- 
ment of important national objectives. Similar- 
ly, if federal regulation requires the substitu- 
t ion  of local resources f rom one activity t o  
another or leads to the impairment of existing 
services, a "performance cost" has been 
imposed on state or local government.l16 In the 
case of Section 504's effects on New York's 
transportation system, Mayor Ed Koch main- 
tained that such performance costs would be 
imposed on New York City's transit users: 

[Due to Section 5041 transit subsi- 
dies i n  the 1980s w i l l  be severely 
distorted-making systems accessi- 
ble to  several thousand people, 
whi le forsaking improvements 
needed on the total system. The cost 
in operating reliability will very likely 
reduce the quality of service to both 
current users and those who should 
benefit f rom improved acces- 
sibility." 

Additional examples of performance costs 
imposed by federal regulations can be gleaned 
from other impact studies. The GAO report on 
federal-state environmental programs ob- 
served that federal regulations could "handi- 
cap program implementation," stifle state initi- 
ative and waste resources.l18 It related one 
state administrator's complaint that "once a 
program becomes 'federalized,' the morale, ef- 
ficiency and quality of output i s  noticeably di- 
minished."lTq The governors' report agreed, 
noting that prescriptive regulations could "sti- 
fle the development of innovative concepts" 
and produce other negative side-effects. "In 
the worst cases, service levels decrease," it 
maintained.12@ Likewise, NACo observed that 
crosscutting requirements "often conflict with 
program goals."121 

ADMINISTRATIVE COSTS 

More familiar are the administrative burdens 
associated with intergovernmental regulations. 

The NACo report complained that crosscutting 
requirements "create severe administrative 
problems," including "duplication, paper- 
work, and conflicting orders."122; NACo also 
maintained that crosscutting requirements 
"confuse the recipient's management proc- 
ess," although the GAO's review of crosscut- 
ting requirements in New York and Virginia 
concluded that cities "d id not  view the re- 
quirements as major stumbling blocks to  
grants management."123 A state environmental 
administrator complained of the "paperwork 
procedural jungle" in the Clean Water pro- 
gram.124 The National Governors' Association 
condemned "excessive reporting and paper- 
work requirements," "administrative confu- 
sion," and delays and dislocations associated 
with federal regulations.125 

POLITICAL A N D  LEGAL ISSUES 

The question of managerial interference in- 
volves perhaps the most troublesome regula- 
tory consequence of all-the degree to which 
intergovernmental regulation undermines the 
level of state-local autonomy required by a fed- 
eral system. In the environmental programs, at 
least, the GAO did conclude that "state . . . 
managerial prerogatives are stifled."126 Like- 
wise, the ACE'S report on higher education ob- 
served that federal requirements altered the 
institutional processes of universities by 
stimulating centralized admin i~ t ra t i0n . l~~  Al- 
though it did not investigate them in any de- 
tail, the Riverside study observed that mandate 
impacts "have political and institutional as well 
as fiscal imp~r tance . " ' ~~  

In fact, excessively prescriptive regulations 
may deprive subnational governments of deci- 
sionmaking autonomy even i n  cases where 
there is general agreement over basic policy 
goals. Such policy prescriptiveness robs them 
of institutional authority in  any meaningful 
sense and thus imposes "authority costs" on 
states and localities. That is, if citizens find that 
subnational governments have lost substantial 
independent influence over vital policy deci- 
sions, their  authority w i l l  be eroded at the 
most fundamental level. They may eventually 
lose the capacity to effectively implement their 
remaining responsibilities. Consequently, the 
governors' complaint that the federal govern- 



ment "has exceeded its proper authority in 
some areas, encroaching on matters which are 
within the proper jurisdiction of the states" de- 
serves to be considered carefully, because it 
poses what may become the most serious of all 
impacts of federal r e g ~ l a t i o n . ' ~ ~  

Other Findings 
In addition to establishing a more complete 

understanding of the full range of mandate irn- 
pacts, certain other generalizations about fed- 
eral regulatory effects on state and local gov- 
ernments can be distilled from impact studies. 
I n  particular, i t  i s  clear that many federal 
intergovernmental regulations do impose sub- 
stantial costs o f  both a fiscal and nonfiscal na- 
ture. Regulation may determine a sizable per- 
centage of state and local spending in certain 
areas, as well as limit management capacity, re- 
duce state and local flexibility, and affect the 
delivery of certain services. Above all, it i s  the 
cumulative effects of multiple and conflicting 
requirements that are most bu rden~ome. '~~  

In addition, there has been considerable 
agreement among studies about which regula- 
tions have been perceived as most burden- 
some in recent years. Figure 5-2 l i s ts  ten feder- 
al regulations that have been ident i f ied by 
more than one impact study as especially prob- 
lematic. They are ranked in order of their per- 
ceived impact, to the extent that this can be es- 
timated by the number o f  di f ferent studies 
emphasizing a particular regulation and the 
magnitude of the costs identified. Thus, those 
mandates at the top of Figure 5-2 have been 
interpreted as more broadly or intensively bur- 
densome than have those at the bottom. I t  
should be noted, however, that this ranking is 
based on retrospective evaluations. Most of 
these regulations have been subject to review 
and modification by past or present adminis- 
trations. Some have been altered substantially 
since they were first criticized in the studies re- 
viewed in this chapter. Longitudinal studies- 
such as the governors' two Roadblock 
reports-have produced somewhat different 
evaluations over time based in part, perhaps, 
on these changes. 

Although there is considerable agreement 
among state and local officials concerning the 
universe of problematic regulations, individual 
rankings vary between different studies. In ad- 
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Figure 5-2 
Ten Burdensome Federal Mandates 

Identified by 
Regulatory Impact Studies, 

1 976-80 * 

1. Section 504 of the Rehabilitation Act of 
1973 (nondiscrimination against handi- 
capped) 

2. Clean Water Act 

3. Education for All Handicapped Chil- 
dren Act 

5. National Environmental Policy Act * 

6. Clean Air Act 

7. Safe Drinking Water Act 

8. Civil Rights Act of 1964, Title VII * 

9. Civil Rights Act of 1964, Title VI** 

10. Bilingual Education Requirements 

'Ranked in approximation of level of impact, based on 
the number of different studies identifying a regulation 
as burdensome and the magnitude of impact indicated. 

"Rankings are based on prior evaluations and do not 
take into account regulatory modifications that may 
have been adopted subsequently. The regulations 
marked were subject to reform and simplification under 
the Carter Administration. Most of the remaining regu- 
lations have been modified or are under review by the 
Reagan Administration. 

SOURCE: AClR staff compilation. 

dition, it is clear that federal mandates can af- 
fect many jurisdictions differently. Specific 
agreement about "the worst" regulations is  by 
no means complete, as was made abundantly 
clear in the Urban Institute and NACo reports. 
For example, Burlington, VT, appeared to be 
seriously affected by handicapped education 
regulations but not the Clean Water Act. Bilin- 
gual education imposed substantial costs in 
Fairfax County, VA, and Newark, NJ, but not in 
Cincinnati, OH."' The degree to which a given 
jurisdiction is  significantly affected by any par- 
ticular regulation w i l l  depend upon demo- 
graphic and resource factors, i ts  prior program 
activities and the state role in  the field, i ts  de- 



gree of compliance with the regulation, and 
other factors. 

Although mandate studies generally agree 
that the total costs of intergovernmental regu- 
lations are substantial, no efforts have been 
made to assess the benefits o f  such regula- 
tions, either nationally or within the sample 
jurisdicitons. While most regulatory benefits 
presumably redound to individual citizens, the 
implementation of federal regulations may ulti- 
mately promise benefits to state and local gov- 
ernments as well.132 However, estimation of 
such potential benefits i s  likely to prove even 
more difficult and speculative than approxi- 
mating indirect and incremental regulatory 
costs. 

Most studies of federal intergovernmental 
regulation include traditional grant require- 
ments as well as crosscutting regulations, par- 
tial preemptions, and other relatively recent 
mandate forms. Grant recipients tend not to 
differentiate between the different forms of 
intergovernmental regulations and require- 
ments despite their different levels of compul- 
sion and intrusiveness. This is  especially true 
of traditional requirements that are expen- 
~ i v e . ' ~ ~  For example, more than half the man- 
dates in the New York City study stem from or- 
dinary grant-in-aid conditions. On  the other 
hand, the newer forms of intergovernmental 
regulation comprise the most consistent 
source of difficulties among impact studies as a 
whole. 

Although grant consolidation i s  strongly sup- 
ported by the AClR and most state and local 
government officials, regulatory impact studies 
indicate that block grants may not eliminate 
problems resulting from intergovernmental 
regulation. Indeed, various block grants were 
identified as burdensome federal programs by 
several of the studies reviewed in this chap- 
ter."* Although they generally have fewer ad- 
ministrative stipulations than the categorical 
programs they replaced, existing block grants 
have retained numerous reporting and proce- 
dural requirements. These often prove espe- 
cially troublesome for jurisdictions that did not 
participate in earlier grant programs. In addi- 
tion, certain new forms of intergovernmental 
regulation-such as crosscutting require- 
ments-may impose significant additional bur- 
dens on block grant recipients. 

State "mandates" are viewed along with fed- 
eral ones as serious problems by most local 
governments. A broad range of different state 
requirements may be considered in this cate- 
gory, including state constitutional dictates, 
revenue limitations, and requirements that lo- 
cal governments provide a range of services 
from stray animal control to corrections. Most 
studies that include state regulations and re- 
quirements conclude that these provisions 
impose greater costs on local government than 
do federal regulations but few attempts have 
been made to compare the relative constitu- 
tional or substantive merits of state and federal 
mandates. In addition, certain regulations that 
local governments perceive as emanating from 
the state house may actually have their origins 
in  prior federal directives to the state. This is  
particularly true of partial preemption pro- 
grams, which are administered by the states in 
accordance with federal standards. In  addition, 
states may issue regulations to comply with the 
conditions of a federal-state grant-in-aid pro- 
gram. Such cases may be considered a form of 
"pass-through federal regulation" of local gov- 
ernments, roughly comparable to pass-through 
federal aid that i s  routed through the states. 

Another generalization from the impact stud- 
ies concerns regulatory compliance. Most 
studies do not address the issue of  comliance 
or they assume that current levels of activity 
constitute full compliance. If this i s  not the 
case, then the total costs of regulation may in- 
crease if enforcement i s  upgraded. Those stud- 
ies which have attempted to address compli- 
ance report mixed but mildly positive results. 
The Riverside study found that, on the whole, 
compliance was "substantial but far from com- 
plete."135 Likewise, the Urban Institute study 
reported that "in most cases . . . local govern- 
ments appear to cooperate closely with fedeal 
agencies," although they "can usually post- 
pone, with relative impunity, the implementa- 
tion of a mandate by relying on a number of 
delaying tactics."136 

Al l  of these findings provide important in- 
sights into the scope and nature of the man- 
date problem. Although i t  has been over- 
looked too long as a principal area of 



intergovernmental tension, an excellent begin- Accordingly, federal intergovernmental regula- 
ning has been made in understanding the im- tion has been subject to increasing scrutiny 
pacts of federal regulation on state and local and multiple reform efforts within the federal 
governments. The seriousness of the mandate government. The substance and evolution of 
issue is now widely perceived and areas requir- these reform efforts is the subject of the fol- 
ing additional research have been identified. lowing chapter. 
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Chapter 6 

REFORMING 
INTERGOVERNMENTAL 

REGULATION: 
RECENT FEDERAL INITIATIVES 1968-82 

COALS AND STRATEGIES 

Previous chapters of this report traced the 
growth of federal intergovernmental regulation 
and described its impact o n  state and local 
governments. Parallel to this record is  a legacy 
of federal regulatory reform-some of it suc- 
cessful, but much of it not. Shortcomings in 
many early reforms have encouraged the de- 
velopment of increasingly aggressive regula- 
tory reform initiatives, including some of the 
strongest medicine yet prescribed t o  b r ing  
down what has been described as "regulatory 
fever." 

Most reform initiatives have been prompted 
by complaints of excessive private sector bur- 
dens, not state and local ones. Only since 1980 
have significant regulatory reform efforts been 
directed specifically at problems resulting from 
the new forms of intergovernmental regula- 
tion. Nevertheless, many of the earlier "across- 
the-board" reforms affected state and local 
governments in addition to the nongovern- 
mental sector. Insofar as both categories of re- 
forms have had a bearing on intergovernmen- 
tal regulation, both have been included in this 
chapter. 

Regulatory Reform : Quickening 
Its Pace, Widening Its Focus, 

Expanding Its Objectives 

For regulation, the past decade was a period 



of hyperactivity among such new agencies as 
the Environmental Protection Agency, the De- 
partment of Energy, the Occupational Safety 
and Health Administration, the Consumer 
Product Safety Administration, and the Nation- 
al Highway Safety Administration. With reform, 
on the other hand, the period was marked by a 
slowly building arsenal of weapons against reg- 
ulatory excess, initiated during the Ford Ad- 
ministration, cont inuing under President 
Carter, and culminating in several major pro- 
grams launched by President Reagan immedi- 
ately upon taking office in 1981. Congress also 
has been considering comprehensive regula- 
tory reform legislation in 1982. 

Such reform efforts mark a major shift in 
governmental emphasis. As Eugene Bardach 
and Robert Kagan recalled in their recent book 
on strategies for reforming social regulation, 
"only ten or 15 years ago the phrase 'regula- 
tory reform' generally meant making regula- 
tions . . . tougher."' Indeed, the rapid escala- 
tion of protective intergovernmental regulation 
chronicled in earlier chapters of this report 
may be viewed as part of this effort. Now, how- 
ever, the situation has reversed. Yesterday's 
reforms are often viewed today as regulatory 
burdens. 

QUICKENING PACE 

As concern about regulatory burdens grew, 
the pace of reform increased, leading Paul 
MacAvoy recently to conclude that, although 
attempts to reform regulation are as old as reg- 
ulation itself: 

The pace of reform efforts has 
quickened in the last decade . . . with 
both more legislation to deregulate 
and more frequent attempts at inter- 
nal improvements in the p r o ~ e s s . ~  

Every President since Ford has attempted to 
develop more comprehensive and sweeping 
techniques for reviewing and controlling exec- 
utive agency regulation. Simultaneously, Con- 
gress has sought to  bolster its traditional over- 
sight role with new mechanisms for regulatory 
review and oversight and mounting attempts to 
enact comprehensive regulatory reform legis- 
lation. This renewed reform spirit has led some 
to predict a turning back of regulatory trends 

in the 1980s. In an effort to "rein in the regula- 
tors," reformers are striving to roll back 20 
years of regulatory build-up. 

Some observers regard the pace as exhilara- 
ting. In mid-1981, Time magazine reported; 

Of all Ronald Reagan's campaign 
promises, none seemed more hope- 
lessly dreamy than his pledge to cut 
back on federal regulation. Presi- 
dents have come and gone, but  
Washington's write-a-rule bureau- 
crats and their regulations just seem 
to keep on multiplying from one Ad- 
ministration to  the next. Yet, six 
months into his term, Reagan is  hav- 
ing surprising success at reining in 
the regulators. The president has 
gone further, faster to beat back the 
bureaucrats and weed out their regu- 
lations than even the Administra- 
tion's most ardent deregulators had 
hoped. Declares James C. Miller Ill, 
executive director of the Presidential 
Task Force on Regulatory Relief: "I 
came on board saying that the ,best 
we can do is br ing the regulatory 
pendulum to a standstill. Now I think 
that by the end of the year we can ac- 
tually achieve a real reduction i n  
reg~lat ion."~ 

Other recent observers have been less san- 
guine. In a 1981 editorial in Regulatory Eye, re- 
formers were warned against a "numbers 
gameH-the practice of measuring relief by 
adding up relief actions taken. Noting that the 
Federal government can take with one hand 
what i t  gives w i th  the other, the editorial 
concluded : 

The commitment to regulatory re- 
lief is clearly there. The Administra- 
tion i s  at that dangerous point now 
where it must recognize and gear up 
for the broad scale, indepth analyses 
of programs that will be necessary to 
achieve substantial regulatory re- 
l ief . .  . . Regulatory relief can be 
achieved, but it i s  still too early to 
say whether this Administration will 
achieve it.4 

Overall, the record of the last decade sup- 



ports the conclusion that the level of reform 
activity is  unprecedented. But, if reform has 
proceeded at a faster rate than ever before, it 
also has headed in more directions. 

EXPANDING T O  SOCIAL REGULATION 

As reform efforts gained momentum in the 
70s they focused on economic regulation. In 
some cases, reformers argued that the entire 
structure of federal control was misguided, 
urging, for example, the deregulation of the air 
transport industry. Free market competition, 
they argued, offered better assurance of rea- 
sonable rates and adequate service than gov- 
ernmental rules and standards. Increasingly, as 
regulatory approaches were used to address 
social as well as economic problems, reform 
efforts also gained a foothold in this politically 
and analytically difficult terrain. Here the pro- 
priety of regulatory purposes, until very re- 
cently, had been unquestioned. Public and po- 
litical support for such goals as environmental 
improvement, equality of opportunity and oc- 
cupational health and safety has been strong. 
Thus, for the most part, the focus of regulatory 
reform i n  these areas had not  been on the 
wholesale dismantling of federal social regula- 
tion and regulatory policy. Instead, reformers 
have sought to increase efficiency and effec- 
tiveness and to reduce compliance costs. Nev- 
ertheless, in an era of acknowledged scarce re- 
sources, once sacrosanct social goals are 
increasingly challenged as research uncovers 
their high price tags. 

DIFFERING OBJECTIVES 

Reform objectives have proliferated nearly as 
rapidly as reform proposals, and, as might be 
expected, there is  at least as much disagree- 
ment over these goals as over the pace and fo- 
cus of reform. The task of identifying appropri- 
ate goals has been exacerbated by seemingly 
intractable incompatibilities among such varied 
regulatory values as efficiency, effectiveness 
and accountability. The varying approaches of 
reformers and their proposals reflect this di- 
vergence of objectives. Regulatory analysts, as 
well as those affected by regulation generally, 
have tended to evaluate reforms on the basis 
of their own individual goals and values. 

Two Roads to Reform 

In general, advocates have approached regu- 
latory reform from two distinct perspectives. 
The first is  procedural and focuses on the proc- 
esses used i n  all or  nearly all regulatory 
decisionmaking and policy management. The 
second is  substantive, emphasizing the piece- 
meal examination of the content of particular 
regulations. 

Advocates on both sides have forcefully ar- 
gued their preferences. Reformers have long 
debated whether it is  possible to "change the 
ends by tinkering with the means" or whether 
"sporadic offensives" against a few visible reg- 
ulations may win battles but lose the war, be- 
cause they do not have sufficient institutional 
reserves to generate long-term impacts. Yet 
most "process" advocates have tended to al- 
low a role for substantive review because they 
acknowledge that the ultimate aim of proce- 
dural reform is  to systematically improve the 
substance of specific regulations. On the other 
hand, proponents of substantive reform have 
often shown less enthusiasm for procedural 
approaches. For example, previewing pros- 
pects for regulatory reform under the incom- 
ing Reagan Administration and reviewing the 
Carter Administration record, Timothy Clark 
concluded: 

Presidents are forever guilty of hy- 
perbole i n  describing the govern- 
ment's achievements, and President 
Carter offered a fresh example on 
December 11 at the signing ceremo- 
ny for the Paperwork Reduction Act. 
The act, he said, will "regulate the 
regulators" and it's "one of the most 
important steps we have taken . . . to 
eliminate unnecessary federal regu- 
lations." By itself, of course, the act 
eliminates not a single regulation, 
nor i s  it likely that it will. While the 
Office of Management and Budget 
(OMB) might be able to use it as a 
management tool, it i s  hardly the an- 
swer people have been looking for 
. . . [Al l  this is1 process, process, 
process. . . . All process, and either 
ineffective or just bad ideas. 

The situation wi l l  not  be funda- 
mentally changed this way.. . . I f  



[President] Reagan does not keep his 
eye on substance, he will have great 
di f f icul ty i n  reducing the govern- 
ment's regulatory role.5 

Currently, public sentiment and political 
support is inclined toward redefining regula- 
tory goals and reducing the federal presence 
directly, though a great deal of procedural re- 
form i s  being undertaken or  considered as 
well. The balance of this chapter explores the 
contours of both reform movements. I t  begins 
with a review of procedural reform initiatives, 
which were the earliest sustained attempts to 
modify and improve federal regulation. It then 
examines the evolution of substantive reforms. 
The chapter concludes with a series of obser- 
vations about the trends apparent in regulatory 
reform and the prospects for success. 

PROCEDURAL REFORMS: 
PAST, PRESENT AND PROPOSED 

Four Procedural Strategies 

As described earlier, procedural reforms are 
those involving modifictions in the ways we 
regulate-in the processes accompanying reg- 
ulatory decisionmaking and management. This 
kind of reform assumes that regulatory prob- 
lems can be solved or reduced by changing the 
conditions under which regulations are de- 
signed, written, administered and evaluated. 

Advocates of process reforms find a major 
cause of overregulation in the practices sur- 
rounding agency rulemaking. They note that 
Congressional practice since the 1930s has de- 
volved lawmaking responsibility to administra- 
tive bodies which vastly exceeds the mere "de- 
tails of administration" and has led to a body 
of bureaucratic law that dwarfs Congressional 
~ u t p u t . ~  This tendency has been buttressed by 
the Court's unwillingness to  invoke the 
"nondelegation doctrine," which once had 
barred statutes granting great administrative 
discretion to the President.' 

When it comes to modifying these bureau- 
cratic practices, reformers must enter the legal 
realm of agency rulemaking. Such reform near- 
ly always means modifying the Administrative 
Procedure Act (APA) which, since 1946, has 
spelled out minimum agency rulemaking re- 
sponsibilities. Under the provisions of the act, 

two basic methods of rulemaking are set forth: 
formal and informal. I n  practice, however, 
nearly all rulemaking i s  conducted informally. 
By this method, agencies publish a Notice of 
Proposed Rulemaking (NPRM) in the Federal 
Register and interested parties may comment 
within a specified time period. The agency, in 
turn, may make modifications before pub- 
lishing the final rule. The process is  the same 
for promulgating new or revised rules. 

Nearly all recent procedural reforms and 
proposals would modify the rulemaking proc- 
ess i n  some way. Some would impose new 
condit ions on the development o f  rules by 
agencies; others attempt to elaborate on exec- 
utive, legislative, judicial or public oversight 
and participation; still others attempt to bring 
a greater coherence and coordination to the 
complex, often conflicting pattern of agency 
interpretation of legislation. Many attempt to 
accomplish a combination of these aims 
simultaneously. 

Overall, four major procedural reform strate- 
gies have emerged dur ing the last 
decade-Presidential regulatory review and 
oversight; legislative review and oversight; en- 
hanced consultation and participation i n  
rulemaking; and standardization and 
coordination: 

Presidential Regulatory Review and 
Oversight 
Reforms of this nature entail the use of reg- 
ulatory management techniques by execu- 
tive branch agencies or by the Executive 
Office of the President t o  control the prod- 
ucts of regulatory policymaking-either 
retrospectively or prospectively. The goals 
of this k ind of reform are generally im- 
proved efficiency and/or effectiveness. 

Legislative Review and Oversight 
The only difference between this strategy 
and executive oversight i s  that in this case 
regulatory management techniques are in- 
tended to enhance Congress' role in  
controlling bureaucratic rulemaking. As 
with executive regulatory review and over- 
sight, the goals of this strategy are princi- 
pally that of efficiency and/or effective- 
ness, but improved accountability also may 
be intended. 



Enhanced Consultation and 
Participation in Rulemaking 
Reforms in this group include a wide range 
of techniques from increased judicial re- 
view of agency rulemaking to increased 
opportunit ies for cit izen comment. All 
would open up  the regulatory 
policymaking process to make it more ac- 
countable. Several would increase oppor- 
tunities for state and local consultation in 
rulemaking. 

Standardization and Coordination of 
Regulatory Requirements 
This strategy utilizes techniques for 
coordinating agency interpretation of reg- 
ulatory legislation as well as techniques for 
streamlining regulatory requirements. 
Methods for standardization basically seek 
only to ease administration of regulatory 
policy, not to  alter it. 

Figure 6-1 
Major Procedural Reforms 

and Reform Proposals, 
1968-82 

Presidential Regulatory Review and 
Review Oversight 

Agency Economic Analysis 
Executive Office of the President Oversight 
Paperwork Budget 
Regulatory Budget 

Legislative Regulatory Review and 
Oversight 

Fiscal Notes 
Legislative Veto 

Enhanced Consultation and 
Participation i n  Rulemaking 

OMB Circular A-85 and other Consultation 
Procedures 

Judicial Review 
Hybrid Rulemaking 

Standardization and Coordination of 
Regulatory Requirements 

OMB Circular A-102 
Joint Funding 
OMB Circular on Generally Applicable 

Requirements 

Under each of the major strategies, numerous 
initiatives have been undertaken or proposed. 
Figure ' 6 -1  lists those which affect 
intergovernmental regulation. These are the 
subject of the balance of this chapter. 

Presidential Regulatory Review and 
Oversight 

Scientific theory and casual observation con- 
firm that when a pebble is thrown into a pond, 
it produces a predictable pattern of rings upon 
the surface. Human relations are generally less 
predictable; presidents certainly enjoy little 
such consistency in their relations with the 
federal bureaucracy. Having experienced bu- 
reaucratic inertia i n  the face of executive 
enthusaism, many presidents have sought ei- 
ther t o  reorganize federal agencies or  t o  
impose new management systems upon them 
to increase agency responsiveness to presiden- 
tial concerns. Indeed, the faith in  reorganiza- 
tion as a means of controlling bureaucratic im- 
plementation has prompted Harold Seidman, a 
long-time government observer, to  state some- 
what irreverently that 'reorganization has be- 
come almost a religion in Wa~hington."~ Exec- 
utive regulatory review and review oversight, 
the subject of this section, is  part of such pres- 
idential reorganization efforts. 

While regulatory review processes may differ 
somewhat, Larry Jones and Charles Maichel 
define regulatory review and analysis as a com- 
prehensive process enabling timely, systemat- 
ic, regular, and continuous evaluation of:  
( I )  regulatory objectives; (2) the manner in 
which objectives are prescribed in legislation 
and are funded in the budget; (3) regulatory 
implementation strategies; (4) regulatory out- 
comes; and (5) the relevance of prior justifica- 
tions for regulatory policies and  program^.^ 

The process is  intended to make agency reg- 
ulatory decisionmaking more rational and to 
reduce unnecessary regulatory burdens. To ac- 
complish these objectives, each Administration 
since President Ford has imposed some form 
of regulatory review and analysis on executive 
branch agencies.I0 Initially, the process was 
subjected to little external review, but poor 
agency performance under the Ford and Carter 
programs prompted the Reagan Administration 
to restructure and intensify these efforts, es- 
tablishing more systematic oversight of agency 



procedures by the Executive Office of the Pres- 
ident. The following sections briefly describe 
executive branch regulatory analysis and re- 
view programs during the last two administra- 
tions, as a prelude to the important regulatory 
reform efforts of the current administration. 

THE FORD 
ECONOMIC IMPACT STATEMENT PROCESS 

As part of the "Whip Inflation Now" (WIN) 
campaign, President Ford introduced the Infla- 
tion Impact Statement (11s) program, estab- 
lishing a largely decentralized process whereby 
agencies would undertake economic analyses 
of their regulatory proposals.ll The program 
was established by EO 11821 and applied only 
to executive branch agencies. Due to expire in 
1976, it ws continued by EO 11949 and given a 
new name: the Economic Impact Statement 
Program. 

Program Operation 

EO 11949 (like its predecessor, EO 11821) 
gave administrative responsibility for the pro- 
gram to the Director of OM%, but it allowed 
him to delegate that authority at his discretion. 
OM6 assigned responsibility to review agency 
regulatory proposals and analyses to the Coun- 
cil on Wage and Price Stability (CWPS). 

To fulfill the requirements of the executive 
order, each agency was to assess whether a 
regulatory proposal was likely to have a "ma- 
jor" impact.12 OM6 Circular A-107, issued on 
July 28, 1975, established guidelines as to what 
constituted a major impact. In practice, how- 
ever, the rule of thumb used was an estimated 
impact in excess of $100 million annually.13 If a 
proposal was likely to have such an impact, the 
promulgating agency was required to prepare 
an economic impact statement on it. These 
statements then were certif ied by the 
promulgating agency and published in the 
Federal Register. 

As directed by CWPS, economic impact 
statements were to include an analysis of prin- 
cipal costs and benefits and, where practical, 
of  secondary ones. A comparison of antic- 
ipated costs and benefits and a review of alter- 
natives to the proposed action, together with 
their costs and benefits, rounded out the im- 
pact statements. 

On  receiving a statement, the Wage Council 
could approve it, or it could critique and re- 
turn it. If unsatisfied by agency responses to its 
criticisms, CWPS could use its legislatively 
based authority to submit a formal statement in 
the relevant regulatory proceeding or possibly 
in a congressional hearing." After having ex- 
hausted its formal authority, CWPS could (and 
d id)  br ing public attention to bear on  
unsatisfactory impact statements through the 
press. Still, these largely exhortatory tools gen- 
erally proved inadequate. The resulting frustra- 
tion was reflected in the following comments 
of a CWPS official: "[Under the Economic Im- 
pact Statements program] neither CWPS nor 
OM6 has the authority to delay implementa- 
tion of or require changes in a regulatory deci- 
sion, and an agency need not even acknowl- 
edge CWPS criticism, much less react to  it."15 

Program Performance 
Without exception, evaluations of the eco- 

nomic impact statement program were nega- 
tive. The program's creators had hoped that 
agency economic analysis, if subjected to mod- 
est oversight by the Executive Office of the 
President, would result in  more eff icient 
regultions. This process, in  turn, would reduce 
the social cost of regulation and enhance equi- 
ty. Neither occurred. An elaborate evaluation 
by CWPS staff in December 1976, concluded 
that compliance was frequently p ro  forma. 
Others have agreed with CWPS' assessment 
and identified a number of factors that contrib- 
uted to the program's failure. 

Jones and Maichel found that most impact 
statements were of poor quality. Cost esti- 
mates were dubious, benefits estimates were 
incomplete, and consideration of alternatives 
was nonexistent.16 Implementation was further 
impeded because analysts did not use the best 
available technology. Yet, in defense of agency 
analysts, the "state of the art" of cost and ben- 
efit estimation was not  very mature at that 
time. Thus, even if the reviews had been of 
high caliber, questions as to their accuracy 
would have remained. 

In addition, the timing of most impact state- 
ment preparations-coming after proposals 
had been approved at the decisionmaking level 
within the agency-typically meant that such 
analyses were used only to justify a regulatory 



approach already taken. While he was assistant 
director of CWPS, James Miller argued that im- 
pact statements should have been used as "in- 
put at the proposal formulation stage, since 
that is  the time when information on costs, 
benefits, and alternatives is  most likely to af- 
fect the ultimate decision."17 

Finally, the process suffered from its decen- 
tralized character, especially because OMB 
delegated much of the oversight authority to 
CWPS, a fledgling agency among much more 
established line agencies.18 Hence, the pro- 
gram was viewed as an external requirement 
administered in a decentralized way by a fairly 
weak agency. 

From a broader perspective, the impact 
statement program lacked other features that 
would have helped it reduce unnecessary reg- 
ulatory burdens.lg I t  did nothing to assess the 
cumulative impact of "nonmajor" rules on par- 
ticular industries or governments, nor did it 
examine the body of existing regulations that 
constitutes the lion's share of current regula- 
tory burdens. 

CARTER ADMINISTRATION 
REGULATORY REVIEW 

Problems experienced by the economic im- 
pact statement program led the Carter Admin- 
istration to strengthen and expand the regula- 
tory review and oversight process. EO 12044, 
issued in March 1978, was designed to correct 
previous quality and timing problems and to 
enhance presidential oversight.20 

The new program departed from the earlier 
one i n  a number o f  ways. For analyses, the 
concept of "major" was replaced with "signifi- 
cant," presumably so that agencies could 
weigh noneconomic but still "significant" im- 
pacts in their decisions. Similarly, the cost- 
benefit language was softened so that rules 
might be judged by more than economic crite- 
ria.21 To increase Presidential control, the Reg- 
ulatory Analysis Review Group (RARG) was cre- 
ated in the Executive Office of the President 
and given both oversight and independent re- 
view functions. Oversight came through 
RARG's evaluation of agency regulatory re- 
views and its assessment of whether a pro- 
posed rule was indeed significant or not. Un- 
der the Carter program, analyses and RARG 
comments had to be made public, and RARG 

approval was required before the proposal 
could be published in  the Federal Register. 
Apart from its oversight responsibilities, RARG 
annually selected ten to 20 existing rules for in- 
dependent regulatory analysis. Finally, the in- 
volvement of the White House Economic Policy 
Review Group in regulatory oversight was in- 
tended to provide coordination in the develop- 
ment of regulatory policy.22 This body was in- 
tended to promote standard agency 
interpretations of regulatory policy and to co- 
ordinate agency implementation in  areas of 
shared responsibilities. In addition, it was giv- 
en responsibility for resolving disputes be- 
tween rARG and agencies. 

An added feature of the Carter program was 
Section 4 of the executive order that for the 
first time provided a measure of "regulatory 
sunset." Under Section 4, agencies were re- 
quired to review periodically their existing reg- 
ulations to  determine whether they were 
achieving the goals of the executive order.23 

Program Performance 

Judgments of the Carter regulatory review 
program are mixed. On the whole, most ana- 
lysts feel that the program built on the Ford ex- 
perience and had more impact on regulatory 
decisionmaking. Overall, reviewers attribute 
its improvement to strengthened central over- 
sight, the increased attention given to regula- 
tory policymaking inside and outside govern- 
ment, a growing recognition that regulatory 
activity was "getting out of control," and ex- 
pansion of the program to  existing 
 regulation^.^^ 

On the negative side, progress was limited 
because OM0 continued to require dgencies to 
complete analyses within their existing staff 
capabilities.15 Despite RARG and CWPS efforts 
to improve agency analytical skills, by the end 
of the Carter Administration very few agencies 
were good at regulatory analysis and some did 
not yet understand what it meant.16 Moreover, 
both the Carter program and its predecessor 
let agencies determine the format for reviews 
and d id  l i t t le  to  set standards by which to  
judge them.27 While enforcement improved 
under Carter, CWPS was still inconsistent in its 
treatment of proposed regulations. Finally, ac- 
cording to Christopher DeMuth, central over- 



sight suffered because it was not sy~ temat i c .~~  
Overall, then, the Ford and Carter programs 

shared a number of problems that reduced 
their effectiveness. These continuing difficul- 
ties set the stage for further strengthening of 
the review process by the Reagan 
Administration. 

REAGAN ADMINISTRATION 
REGULATORY REVIEW 

The Reagan Administration came into office 
on a strong platform of regulatory relief, which 
i t  viewed as a cornerstone in  its economic re- 
covery plan. As summarized by one adminis- 
tration official, the rationale for regulatory re- 
form was based on four related assumptions: 
that prior central oversight of regulatory deci- 
sions was inadequate and needed to be pat- 
terned after the expenditure process; that a 
number of existing statutes were not condu- 
cive to efficient regulation because they di- 
rected regulators to ignore costs and/or bene- 
fits; that regulations have excessively relied on 
command/control techniques rat her than on 
less restrictive approaches such as perform- 
ance standards; and finally that where the 
marketplace could reasonably be expected to 
fulfill the regulatory purpose, the presumption 
should be against regulating. When regulating, 
agencies should adopt the regulatory approach 
that i s  the least intrusive and is  directed toward 
an identified market failure.29 

Based on this new perspective, the Reagan 
Administration has taken strong measures to 
reduce regulatory burdens. Through Executive 
Order 12291, it has strengthened the regulatory 
review process substantially. Its goals are to 
"reduce the burdens of existing and future 
regulations, increase agency accountability for 
regulatory actions, provide for presidential 
oversight of the regualtory process, minimize 
the duplication and conflict of regulations and 
ensure well-reasoned  regulation^."^^ The fol- 
lowing regulatory standards are to be applied 
to all regulatory decisions: 

Administrative decisions shall be 
based on adequate information con- 
cerning the need for and conse- 
quences of proposed government 
action ; 

Regulatory activity shall not  be 

undertaken unless the potential 
benefits to society from the regula- 
tion outweigh the politicaJ costs to 
society; 

o Regulatory objectives shall be cho- 
sen to maximize the net benefits to 
society; 
Among alternative approaches t o  
any given regulatory objective, the 
alternative involving the least net 
cost to society will be chosen; and, 
Agencies shall set regulatory priori- 
ties with the aim of maximizing the 
aggregate net benefits to  society, 
taking into account the condition of 
the particular industries affected by 
the regulations, the condition of the 
national economy, and other regula- 
tory actions contemplated for the 
f u t ~ r e . ~ '  

Strengthened OMB Oversight 
Insofar as Presidential oversight i s  con- 

cerned, EO 12291 establishes a very different 
approach from past, decentralized, largely ad- 
visory review systems. The order vests unprec- 
edented coordination and implementation au- 
thority in the OMB Director-and, through 
him, in the Office of Information and Regula- 
tory Affairs-subject to the discretion of the 
President's Task Force on Regulatory Relief.32 
From an historical perspective, some compare 
OMB's new regulatory authority to i ts acquisi- 
tion of control over agency budget decisions in 
1921 and over agency legislative proposals dur- 
ing the 1930s. Yet, according to the Washing- 
ton Post, this dramatic transfer of power was 
not made through the usual tug and haul of 
bureaucratic bargaining: 

I t  was February 17, less than a 
month after the Reagan Administra- 
tion took office, when the Office of 
Management and Budget called in 
the top attorneys of the executive 
branch regulatory agencies to have a 
look at the President's new executive 
order on regulatory policy, an order 
that had been in preparation for 
weeks. 

Seated around a table in a second- 
floor office in the Executive Office 
bui ld ing next door t o  the White 



House, the attorneys began to read, 
several taking out  pens to  note 
changes they wanted to  make or  
parts they found objectionable. Not 
until the last page-when they saw 
President Reagan's signature-did 
they realize this was not the draft of 
a proposed order. I t  was the last 
word. 

The story has become a favorite in  
the offices of OMB, demonstrating 
an abrupt and historic shift of power 
from the regulatory agencies and 
into the hands of one bureau-the 
Office of Management and Budget." 

Under the new system, the OMB Director 
has the authority to: (1) prescribe criteria for 
determining major rules; 34 (2) order that a pro- 
posed, existing or  set of related rules be 
treated as major rules;35 (3) order an agency 
not to  publish a notice of proposed rulemaking 
(NPRM) unt i l  OMB review i s  ~ o m p l e t e d ; ' ~  
(4) order an agency not to publish a final rule 
or a Regulatory Impact Anlaysis (RIA) until the 
agency has responded to OMB's views regard- 
ing the rule or RIA;" (5) issue uniform stand- 
ards for developing R I A S ; ~ ~  (6) require an agen- 
cy to obtain and evaluate addit ional data 
relevant to a regulation from any appropriate 
source;39 (7) require interagency consultation 
to minimize or to eliminate rules identified as 
duplicative, overlapping, o r  c ~ n f l i c t i n g ; ~ ~  
(8) waive the RIA and other requirements for 
proposed or existing major rules;41 and, (9) re- 
quire agencies to review current effective rules 
an prepare RlAs for major rules in accordance 
with schedules established by the D i r e ~ t o r . ~ ~  

According to a Congressional Research Serv- 
ice study, this unprecedented OMB authority 
raises a number of Constitutional questions. 
Nevertheless, the report notes that these pow- 
ers are not unrestrained: 

Appeals from the Director's deci- 
sions may be taken to the task force 
and from there to the President for 
final resolution. The Director may 
not require any action that displaces 
an agency's responsibility under law 
or conflicts with any procedural re- 
quirements of the Administrative 
Procedure Act or  other applicable 

statute. The Director must abide by 
the procedural requirements of the 
order if his comments on rules and 
RlAs are to be considerd by an agen- 
cy and OMB's negative comments on 
rules and RIAs, and the agency's re- 
sponse must be included in the 
rulemaking file. Further, the order 
does not give OMB direct authority 
over the substance of agency rules 
nor  can i t  prevent an agency from 
ever publishing a proposed or final 
rule.43 

Program Operation 
The executive order divides regulations into 

"major" rules and "all other," depending 
mainly on their economic impact.44 It was esti- 
mated that for 1981, OMB reviewed nearly 50 
major regulations and over 10,000 others.45 
Apart from the requirement for a memoran- 
dum of law showing that the regulation i s  with- 
in the authority of the agency and consistent 
with Congressional intent, treatment of major 
and other rules is  substantially different. 

For major rules, agencies generally are re- 
quired to submit all proposed and final rules to 
OMB 60 days prior to their publication in the 
Federal R e g i ~ t e r . ~ ~  "Major" rules require that a 
full regulatory impact analysis be undertaken 
and submitted to OMB, although only a brief 
summary need be printed in the Federal Regis- 
ter. In order to comply with OMB guidelines, 
such analyses should show that: 

o There i s  adequate information concerning 
the need for and consequences of the pro- 
posed action. 
The potential benefits to society outweigh 
the potential costs. 

o Of all the alternative approaches to the giv- 
en regulatory objective, the proposed ac- 
t ion  w i l l  maximize the net benefits to  
society. 
The least-cost alternative i s  chosen.47 

The executive order provides far less guid- 
ance for preparing and evaluating nonmajor 
rules. A nonmajor rule must be submitted to 
OMB ten days prior to its publication in the 
Federal Register; it must contain a discussion 
of the background and major issues involved, 
in order to satisfy Administrative Procedure Act 



requirements; and it must comply with general 
regulatory criteria established under EO 12291. 
Although these general criteria are less de- 
manding than those prescribed for major rules, 
the OMB Director can reclassify nonmajor 
rules as major in  order to bring more thorough 
analysis to bear on suspect regulations. 

Agency submissions of both major and 
nonmajor rules, proposed or final, are sub- 
jected to a triple review process in OMB-by 
an OMB desk officer, by a budget examiner, 
and by staff from the Regulatory and Statistical 
Analysis Division. Progress i s  tracked by com- 
puter. Generally, reviewers determine that the 
need for regulation has been established, that 
alternatives have been considered, and that 
the benefits and costs have been compared 
wherever authorizing legislation permits. 

Where issues have been raised by any of 
these reviews, as is estimated to have occurred 
in 20% of all submissions thus far, problems 
have been worked out informally according to 
an OMB official responsible for the review 

This finding is  not surprising since 
agencies are barred from publishing a prelimi- 
nary Regulatory Impact Analysis or Notice of 
Proposed Rulemaking until OMB's review is  
concluded.49 When issues are not raised, or 
once they have been resolved, OMB then 
notifies agencies to proceed with publication 
in the Federal Register. Although it has rarely 
occurred,50 agency heads may choose in the 
end to  disregard OMB suggestions for rule 
changes, in  which case OMB can file its views 
with the agency as part of the rulemaking rec- 
ord. In one 1982 case, EPA did proceed to pub- 
lish a set of regulations on toxic waste disposal 
without receiving OMB approval in order to 
comply with a federal court order.51 

Program Performance 

I t  i s  too early to fully evaluate the Reagan 
regulatory review process, but most observers 
agree the new Administration's program has 
been more successful than its predecessors in 
improving the efficiency of existing regulations 
and stemming the tide of new ones. Most of its 
success, however, can be attributed to OMB 
oversight, rather than to agency regulatory re- 
view effort. 

One rough measure of success is  Federal 
Register statistics for 1981, which show a sub- 

stantial decrease in regulatory activity. The 
number of pages has fallen by one-third. The 
average monthly number of regulatory docu- 
ments in the Federal Register was at its lowest 
level since such statistics were first tabulated 
in 1977. In 1980, for example, nearly 8,000 rules 
became final, compared to only 6,500 in 1981. 
The statistics for the review process are only 
slightly less impressive. OMB reviewed 2,913 
proposed and final rules in 1981. Although data 
for major rules i s  incomplete, more than 150 
rules were modified and 115 others were re- 
turned to agencies or withdrawn (see Table 
6 - 1 ) .  Still, of  approximately 40 major rules 
acted upon by the Reagan Administration in 
1981, only 19 had regulatory impact analyses 
prepared for them.52 Moreover, because there 
have been few surveys of the beneficiaries of 
this regulatory relief, the extent to which the 
process specifically has aided state and local 
government i s  largely unknown. 

Several factors have made the new review 
process more effective than earlier programs. 
The regulatory review requirements them- 
selves, which are only marginally di f ferent 
from past procedures, are not regarded as im- 
portant contributing factors.53 Rather, the un- 
precedented centralization of power in OMB, 
together with the vastly strengthened commit- 
ment of key personnel to a real reduction in 
the regulatory burden, appear to be crucial.54 
Apparently, agencies now recognize they must 
"thread the eye of the needle" in order to  have 
their regulations approved, and passage is  by 
no means assured. On the other hand, OMB 
review has been criticized by the General Ac- 
counting Office for failing to make its com- 
ments on agency analyses available to the pub- 
lic, for granting excessive waivers from 
regulatory analysis, and for failing to take steps 
to improve agency analy~es.~' In a recent book 
on regulatory reform, Fred Thompson and L.R. 
Jones echo this last criticism of OMB. They 
also suggest that the new executive order will 
exacerbate regulatory delay, estimating that it 
adds "at least 90 days" to the Carter regulatory 
review 

INSTITUTIONALIZING REGULATORY REVIEW: 
RECENT LEGISLATIVE PROPOSALS 

Because all of  the regulatory review and 
oversight programs-from President Ford's to 



Table 6-1 
Disposition of Regulations 

Reviewed by OMB Under E.O. 12291,1981 

All New Rules Major New Rules Frozen Rulesa 
No. Percent No. Percent No. Percent 

Approved as Submitted 2446 ( 91 %) 112 ( 65%) 

Approved After Minor 138 ( 5%) SOc ( 97%) 
Changesb 

Approved After Substan- 12 ( 7%) 
tial Amendment 

Returned Unapproved 45 ( 2%) 1 ( 1%) 

Withdrawnd 50 ( 2%) 1 ( 1%) 18 ( 10%) 

Still Pending 30' ( 17%) 

Total 2679' (1OO0h) 629 (100 %) 172 (1 00%) 

.Presidential Memorandum of January 29, 1981, "froze" all rules' effective dates for 60 days. 
bUMinor changes" typically involved clarifications in the preamble to the Federal Register notice rather than substan- 
tive changes to the rule. 

cNo data are provided identifying the number of major rules approved as submitted, after minor changes, or after sub- 
stantial changes. 

di.e., withdrawn by the agency before review by OMB was completed. 
.As of April 23, 1982. 
'A total of 2,803 rules were submitted to OMB for review, but 124 were exempt or improperly submitted and therefore 
not reviewed. 

awhile 62 major rules were submitted to OMB for review, only 43 were published in 1981. 
hpercentages may not add to 100% because of rounding. 

Source: U.S. General Accounting Office, Improved Quality, Adequate Resources, and Consistent Oversight Needed if 
Regulatory Analysis is to Help Control Costs of Regulation (Washington, DC: U.S. Government Printing Office, 
1982), pp. 48, 49. 

President Reagan's-have been undertaken by 
executive order, their existence and continua- 
tion have depended on presidential discretion. 
Legislation currently before Congress would 
alter this situation by, among other things, 
strengthening and clarifying statutory authority 
for presidential oversight rulemaking and by 
instituionalizing regulatory review and clear- 
ance procedures. Such provisions, contained 
in the "Regulatory Reform Act of 1982" (S1080), 
have already passed the Senate, and compan- 
ion legislation (HR 746) is  before the House. 

These bills parallel EO 12291 by providing for 
agency regulatory analysis of major rules and 
for routine procedures of presidential over- 
sight. As under current procedures, for exam- 
ple, the Executive Off ice of the President 
would have up to 60 days for reviewing pro- 
posed and final major rules. However, an im- 

portant change under the proposed legislation 
would expand regulatory review procedures to 
include independent regulatory commissions 
in addition to line agencies. 

BUDGETING AS A MEANS OF 
CONTROLLING REGULATION 

While the regulatory analysis program has 
improved the President's oversight capacity, 
the most comprehensive executive procedure 
for controlling the content and extent of regu- 
lation is a budgetary mechanism. Budgeting 
always has been viewed as a process for 
systematically relating the expenditure o f  
funds to the accomplishment of planned ob- 
jectives. Thus, it also serves management and 
control functions.57 

Recently, proposals have emerged calling for 



the extension of budgetary procedures to the 
costs imposed by federal rules and regulations, 
and the seeds of such a procedure are con- 
tained in EO 12291. Ideally such a regulatory 
budget would force choices among regulatory 
objectives and help control the growth of regu- 
latory burdens. Indeed, among all procedural 
approaches to reform, the regulatory budget 
would go the farthest toward restructuring the 
incentives bureaucrats face in  regulatory 
policymaking. Under such a budget, agencies 
would be forced to reconcile their regulatory 
proclivities with the costs that rules impose. 
Moreover, they would do so within prescribed 
budget ceilings. Insights into how such a sys- 
tem might actually operate, and some of the 
difficulties likely to be encountered, can be 
gleaned from experience w i th  the federal 
paperwork budget. 

The Federal Paperwork Budget 

In 1977, a budgetary approach was estab- 
lished to control federal paperwork require- 
ments. This system was a response to rapidly 
growing federal paperwork requirements in 
the 1970s. Although the federal government 
has legitimate information needs, the cumula- 
t ive burden of these requirements can be 
enormous. According to the Commission on 
Federal Paperwork, the federal government 
had about 5,000 reporting requirements in 1976 
to which businesses, recipients of federal aid, 
and individuals spent an estimated 768 million 
hours a year r e s p ~ n d i n g . ~ ~  Many of these re- 
quirements were found to be duplicative, un- 
necessary or unreasonably burdensome. 

Assessing the impact of federally induced 
paperwork on state and local governments 
specifically, the Federal Paperwork Commis- 
sion concluded that the paperwork costs of 
federal assistance programs averaged between 
5% and 7% of total program outlays. Using the 
lower estimate of 5%, these intergovernmental 
costs exceeded $5 billion in 1976, not including 
those expenses passed on to other govern- 
ments, private businesses, or citizens.59 Ac- 
cordingly, the commission recommended that 
stronger central clearance, review and coordi- 
nation procedures be adopted to control fed- 
eral paperwork requirements, along w i th  
hundreds of additional specific suggestions for 

paperwork r e d u ~ t i o n . ~ ~  
Spurred by such findings and recommenda- 

tions, the Carter Administration first sought to  
bring paperwork requirements under control 
by utilizing the 1942 Federal Reports Act which, 
as amended, directed agencies to  obtain 
paperwork clearance from OMB and author- 
ized OMB to make changes in agency submis- 
sions. OMB used this power to cut paperwork 
governmentwide by 15% between 1976 and 
1978.61 Thereafter, stronger action was taken. 
President Carter issued EO 12174 in November 
1979, creating the first paperwork budget. 

How the Paperwork Budget Works. The "ln- 
formation Collection Budget" (ICB) i s  designed 
to work like an expenditure budget-except 
that OMB, not Congress, makes the final deci- 
s i o n ~ . ~ ~  (Chart 6-1 illustrates the ICB cycle.) In 
practice, each agency lists for OMB all the 
forms it expects to use in the next fiscal year 
and estimates the manhour burden required 
for their completion. "Budget" hearings then 
are held and, should OMB choose, it can make 
cuts. Agencies, of course, may appeal such 
cuts to OMB's Director or, theoretically, to the 
President. The final information budget pre- 
scribes ceilings for each agency and mandates 
cutting back or eliminating individual forms. 

Instead of the ad hoc, case-by-case approach 
utilized by OMB under the Federal Reports 
Act, the ICB is  a planning and budgeting ap- 
proach to controlling paperwork. Its advocates 
argue that it: 

provides a rational basis for setting 
overall control  totals for govern- 
ment paperwork; 
extends control  over executive 
branch paperwork beyond the ap- 
proximately 20% previously ap- 
proved on a form-by-form Federal 
Reports Act review; 
encourages agencies and OMB to  
treat reporting and recordkeeping 
policies as resource allocation deci- 
sions; and, 
allocates available OMB resources to 
solving major paperwork problems 
rather than spreading them with less 
effect across ad hoc reviews of indi- 
vidual forms. 
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The principles of the executive order estab- 
lishing the ICB, together with requirements 
contained in its implementing OMB bulletin, 
were "folded into" the Paperwork Reduction 
Act of 1980, a Carter-sponsored piece of legis- 
lation primarily shepherded through Congress 
by Sen. Lawton Chiles (D-FL) and Rep. Jack 
Brooks (D-TX).63 The act augments the OMB 
Director's authority in a number of ways. Per- 
haps most far-reaching i s  the enhanced clear- 
inghouse authority provided in Section 3508. 
Before approving a proposed information col- 
lection request, the OMB Director must deter- 
mine whether such action is necessary for the 
agencies' functioning. To the extent, i f  any, 
that the Director determines the collection of 
information by the agency i s  unnecessary for 
any reason, the agency may not engage in the 
practice. The Paperwork Reduction Act also ex- 
tended OMB's paperwork control responsibili- 
ties to agencies excluded from the Federal Re- 
ports Act o f  1942. 

The Information Collection Budget i s  still in 
its infancy. Consequently, the early budget cy- 
cles have encountered some difficulties. In the 
first round in  1980, instructions were not is- 
sued to agencies until two weeks before the 
first submissions under the budget were re- 
quired from them. During the 1981 budget cy- 
cle, instructions came out three weeks prior to 
the deadline. But to give agencies more time, 
OMB decided to extend the second year's due 
date for the budget materials by an extra 
month. Thus, in both years inadequate time 
was allowed for analysis and preparation of 
materials. In addition, many agencies lack ade- 
quate staff support for successful implementa- 
tion. Nevertheless, OMB has reported prog- 
ress in the ICB process. FY 1981 paperwork 
burdens were decreased by nine percent for 
the agencies under OMB control while bur- 
dens imposed by agencies not under OMB 
control rose by 2%.64 By 1982, OMB estimated 
that paperwork burdens had been reduced 
17% below 1980 levels. Although much of this 
reduction focused on the nongovernmental 
sector, significant reductions accrued to state 
and local governments in certain areas because 
of recent block grant l e g i ~ l a t i o n . ~ ~  

Regulatory Budgeting 

Apart f rom l imited experience w i th  the 

paperwork budget, full scale regulatory bud- 
geting remained a theory until President Rea- 
gan issued EO 12291. Section 6(a)(6) of the or- 
der directs the Presidential Task Force on  
Regulatory Relief, in conjunction with OMB, to 
"develop procedures for estimating the annual 
benefits and costs of agency regulations, on 
both an aggregate and economic or industrial 
sector basis, for the purposes of compiling a 
regulatory budget."66 Although implementing 
a regulatory budget remains in the future, EO 
12291 brings it one step closer to reality. Yet, 
to be effective, regulatory budgeting will have 
to ensure that the kinds of information needed 
to make better decisions are available at the 
right point in the budget cycle. 

How a Regulatory Budget Would Work. 
Though regulatory budget proposals differ, 
most would likely adhere to the following gen- 
eral The process would operate parallel 
to and as a component of the existing budget 
cycle. Regulatory budget estimates and pro- 
posals would be prepared according to guide- 
lines issued by OMB. Agencies would prepare 
proposals to continue existing regulations and 
would request authorization of expenditures 
for the new p r o p ~ s a l s . ~ ~  Agency budget sub- 
missions would include descriptions of current 
and proposed regulatory activities, justifying 
statements for new proposals, and current as 
well as proposed expenditures for agency 
administrative costs.6g Undoubtedly, they 
would incorporate some form of regulatory 
economic analysis as well. Finally, agency sub- 
missions to OMB would have to include state- 
ments of current private (and possibly 
subnational governments') compliance activi- 
ties and their costs, estimates of budget year 
costs under existing regulatory obligational au- 
thority, and estimates of proposed increments. 

A major advantage of the regulatory budget 
is  that, unlike the regulatory analysis and re- 
view program, it would be integrated into the 
established agency decision process-the 
budget cycle.70 Yet, even its proponents point 
out that a number of critical issues must still be 
worked out before a regulatory budget be- 
cbmes fea~ible.~'  These include: methods of 
budget preparation; techniques for estimating 
private sector and state and local compliance 
costs; and provision of federal incentives to re- 



duce such costs. Indeed, the data require- 
ments are so imposing that many have ques- 
t ioned whether reliable estimates o f  the 
regulatory costs for both private and public 
sectors can be produced. Some critics have 
further charged that the procedure might lead 
to an overemphasis on regulatory benefits. 
They fear that hard-to-measure costs might be 
underemphasized in decisi~nmaking,'~ and 
compliance costs could be "rigged" by regula- 
tors and by the regulated. 

Overall, experts on regulatory budgeting ex- 
pect no panacea. The process would not pre- 
vent the Executive and Congress from giving 
greater attention to some costs than to others 
(i.e., administrative costs versus compliance 
costs and compliance costs versus user costs). 
It would be less useful for some kinds of costs 
than others (i.e., direct versus indirect costs), 
especially those that are less easily measured. 
Still, it would raise the 'regulatory conscious- 
ness" of agencies and focus unprecedented 
publ ic attention on federal regulatory 
decisions. 

CONCLUSIONS ON EXECUTIVE BRANCH 
REGULATORY REVIEW EFFORTS 

Presidential and executive branch efforts to 
establish authority over agency regulatory ac- 
tivity clearly are not new. Some form of review 
is  at least as old as the "quality of life" review 
established during the Nixon years, and full 
scale agency regulatory review dates from the 
Ford Administration. Thus, the process estab- 
lished by President Reagan under EO 12291 is  
best understood as bui ld ing on  nearly ten 
years of experience with presidential regula- 
tory review and oversight. 

Still, the current program departs in impor- 
tant ways from its predecessors. First and fore- 
most, oversight of all executive branch pro- 
posed rulemaking now has been placed 
squarely i n  the Executive Off ice of the 
President-in the OMB's Office of Information 
and Regulatory Affairs-instead of in an inter- 
agency committee where it had been in the 
past. Second, the program takes immediate ac- 
tion on existing rules. The President's Task 
Force on Regulatory Relief, discussed in detail 
later in this chapter, has been created to re- 
view the economy and efficiency of existing 
rules in order to reverse the tide of regulation 

rather than simply stem it. Finally, the 
Preisdent has put his personality and authority 
behind the regulatory relief effort in an un- 
precedented manner, and he has used his per- 
sonnel powers at the highest levels of OMB 
and the regulatory bureaucracy to infuse a new 
spirit of regulatory skepticism among top and 
mid-level executive branch managers. 

It i s  difficult to  draw conclusions about the 
long-term effects of a process that i s  only two 
years old. In the short term, all agree it has 
borne some fruit. Some believe the accom- 
plishments have been remarkable considering 
the obstacles of bureaucratic enertia and re- 
sistance to change. Others are less sanguine, 
believing regulatory reform has moved too 
slowly or too fast. 

Some critics fear that long-term benefits may 
be jeopardized because the process does not 
have a statutory basis and because review and 
oversight are less systematic than they should 
be. These weaknesses have led some experts 
t o  advocate addit ional procedural review 
mechanisms in the executive branch. One, the 
proposed "Regulatory Reform Act of 1982," 
would give the process a statutory basis. Other 
proposals would establish a regulatory budget 
process. 

Finally, some regulatory reformers prefer a 
different set of alternatives altogether. They 
contend that new processes for improving reg- 
ulatory efficiency have overlooked other stand- 
ards by which regulatory reform must be 
judged-particularly the extent to which the 
regulatory process is accountable to the public 
directly and to the Congress. I t  is to Congress' 
role i n  providing greater accountability, 
through reforms increasing its oversight of 
agency rulemaking and improving its informa- 
tion about potential regulatory impacts, that 
this chapter turns next. Thereafter, considera- 
tion focuses upon federal initiatives designed 
to improve accountability to the general public 
and to increase state and local government 
participation in regulatory policymaking. 

Legislative Regulatory Review and 
Oversight 

The executive branch has not been alone in 
seeking ways to control and improve federal 
regulation. In recent years, Congress has en- 
deavored to improve its oversight of the regu- 



latory process and to  improve regulatory 
policymaking. Although it has always had au- 
thority to shape regulations through legisla- 
tion, growing Congressional dissatisfaction 
with agency rulemaking has encouraged Con- 
gress to  involve itself in  the administrative 
stage of regulation as well. One means of 
doing so has been the legislative veto, which 
requires that proposed regulations be sub- 
mitted to Congress for review before they take 
effect. The number of programs subject to leg- 
islative veto has increased rapidly in recent 
years, including many intergovernmental 
regulations. 

Congress has also begun responding to criti- 
cism of its own role in fostering regulatory 
growth by adopting new procedures intended 
to improve regulatory legislation. Chapter 3 in- 
dicated that many recent intergovernmental 
regulations were enacted with minimal Con- 
gressional consideration of their fiscal impact 
on state and local governments. In order to ob- 
tain further information about potential effects 
of intergovernmental regulatory proposals, 
Congress enacted the State and Local Cost Es- 
timate Act of 1981, requiring the Congressional 
Budget Office (CBO) to prepare cost estimates, 
or fiscal notes, that highlight their anticipated 
costs. 

THE DEVELOPMENT A N D  GROWTH O F  
THE LEGISLATIVE VETO 

Congressional oversight of the executive 
branch has long been recognized as an impor- 
tant legislative responsibility, but it has grown 
especially important in  recent years as the 
complexity and scope of federal programs have 
increased. Unable to reach a consensus on the 
details of certain programs or  to  cope w i th  
their technical nature, Congress frequently has 
determined only the general outlines of policy, 
leaving much of the detailed substance to fed- 
eral agencies. Nowhere has this tendency been 
more apparent than in regulation. In 1980, the 
House Rules Committee identified a disturbing 
congressional propensity to delegate excessive 
regulatory authority to executive agencies: 

Recent Congresses, either through 
a lack of discipline or as a result of a 
desire to develop a consensus, have 
continued to  grant regulatory 

agencies broad and far reaching leg- 
islative authority wi th virtually no 
guidance for its imp lemen ta t i~n .~~  

In occupational safety, for example, Congress 
statutorily requires the Occupational Safety 
and Health Administration (OSHA) to develop 
regulations prescribing "conditions for the 
adoption or use of . . . practices, means, meth- 
ods, operations or processes reasonably nec- 
essary or appropriate to provide safe or health- 
ful employment and places of emp l~y rnen t . "~~  

Traditionally, Congress has relied upon a va- 
riety of oversight techniques to monitor agen- 
cy performance of delegated authority. It has 
the power to  conf irm Presidential appoint- 
ments, to authorize appropriations, to conduct 
investigations and to perform casework. These 
traditional oversight powers have significant 
limitations, however. As James Sundquist 
explains: 

From the standpoint of Congress, 
the normal processes of Congres- 
sional oversight of administration 
have two fundamental limitations. 
First, they do not prevent maladmin- 
istration. Oversight occurs usually af- 
ter the fact; by the time the oversight 
hearing takes place, the administra- 
tive action has been taken. Second, 
except as it may lead eventually to 
new legislation, oversight produces 
only advice, not  mandatory direc- 
tion, to administrators; during or af- 
ter oversight hearings, committees 
and individual legislators have no au- 
thority to issue directives to adminis- 
trators telling them how to do their 
jobs. It i s  these twin shortcomings of 
oversight-too late and too weak- 
that have impelled the Congress . . . 
to develop more timely and authori- 
tative means of intervention in the 
administrative pro~ess. '~ 

These limitations-together with dissatisfac- 
t ion over the content of specific executive 
branch regulations-have prompted Congress 
to  turn increasingly t o  yet another form of 
oversight: the legislative veto. As Wil l iam 
Schafer and James Thurber define it, the legis- 
lative veto consists of: 



Statutory provisions by which Con- 
gress authorizes a federal program to 
be administered by the executive but 
retains the legal authority to  disap- 
prove all or part of the program be- 
fore final imp lemen ta t i~n .~~  

Although there are many varieties of legislative 
vetoes, the most common forms are the one 
and two-house vetoes. In i ts  strongest form, 
the one-house veto permits either legislative 
chamber to block executive branch regulations 
or decisions by passing a simple resolution of 
disapproval within a fixed period of time fol- 
lowing the agency's action. A variation of this 
permits a one-house veto if the second cham- 
ber does not overturn the first's action within a 
specified period. The two-house veto may re- 
quire passage of a concurrent resolution of dis- 
approval by both chambers or, less intrusively, 
a joint resolution of Congress, which is  accom- 
panied by the President's signature. 

Earliest use of the legislative veto dates to 
Congressf first delegation of reorganization au- 
thority to the President. The Legislative Appro- 
priation Act o f  1932 granted President Hoover 
authority to reorganize executive branch de- 
partments and agencies, subject to Congres- 
sional disapproval. Similar authority was vested 
in  President Roosevelt by the Reorganization 
Act o f  1939, which has been extended periodi- 
cally, with increasing limitations, since that 
time.77 

Use of the legislative veto is  becoming in- 
creasingly popular in  Congress. Over 85 stat- 
utes with legislative veto provisions were en- 
acted in the 1970s-33 in the 96th Congress 
alone.78 O f  these, nearly one-half involved 
intergovernmental programs, including pesti- 
cide regulations (FIFRA), coastal zone manage- 
ment, solid waste disposal and health planning 
(see Figure 6-2). 

The legislative veto concept has been subject 
to extensive debate concerning its constitu- 
tionality and wisdom. Controversy has been 
especially heated in cases where the concept 
has been applied to federal regulations- in- 
cluding certain intergovernmental mandates. 
Advocates endorse the legislative veto because 
it allows Congress to delegate regulatory au- 
thority without relinquishing ultimate respon- 
sibility for policymaking, and they point to  the 

inadequacy of existing oversight  technique^.'^ 
Opponents, on the other hand, charge the leg- 
islative veto i s  ineffective, delays the 
rulemaking process, and intrudes upon execu- 
tive  prerogative^.^^ 

Despite such controversy, support exists in 
Congress for an even stronger, "generic" form 
of legislative veto. Such a provision was includ- 
ed i n  "The Regulatory Reform Act of 1982" 
which passed the Senate by a vote of 94-0. 
Whereas existing forms of legislative veto have 
been attached to  individual programs on a 
case-by-case basis, the generic version would 
make regulations implementing all or most 
federal programs subject to Congressional dis- 
approval. Although the effect of this technique 
would extend far beyond the scope o f  this 
study, the mechanism clearly has potential to 
substantially affect intergovernmental regula- 
tion. Its final status is uncertain at this time, 
however, bo th  i n  Congress and before the 

FISCAL NOTES A N D  
INTERGOVERNMENTAL REGULATION 

Fiscal notes are another important legislative 
technique for controlling intergovernmental 
regulation. The process-established in  
1981-attempts to instill a sense of legislative 
discipline and restraint by providing informa- 
tion to Congress about the costs imposed on 
state and local governments by proposed 
regulations. 

In recent years, Congress has clearly been a 
principal source of new program i n i t i a t i ~ e s . ~ ~  
Moreover, Chapter 3 demonstrates that Con- 
gress often fails t o  carefully consider the 
intergovernmental impacts of new regulatory 
enactments. One reason for this failure ap- 
pears to be the lack of timely and reliable in- 
formation about the costs of new proposals. 

Experience at the state level suggests that a 
fiscal notes process can improve this situation. 
A 1977 AClR survey found that fiscal notes im- 
proved state-local relations and the quality of 
state legislative decisionmaking in 34 states 
utilizing Accordingly, the Commission 
recommended that states expand their fiscal 
note processes to include all major state legis- 
lation and proposed administrative rules af- 
fecting local government revenues or expendi- 



Figure 6-2 
Congressional Veto Laws Enacted by . the 96th Congress 

Act Blll Date of Page In 
Number Number Title Approval Report 

Veterans Health Care Amendments of 1979 . . . . . . .  June 13. 1979 
Department of State Authorization for 1980 and 
1981 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Aug . 15. 1979 
Energy and Water Development Appropriations for 
Fiscal Year 1980 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Sept . 25. 1979 
Export Administration Act Amendments of 1979 . . .  Sept . 29. 1979 
Treasury. Postal Service and General Government 
Appropriations for Fiscal Year 1980 . . . . . . . . . . . . . .  Sept . 29. 1979 
Health Planning Amendments of 1979 . . . . . . . . . . . .  Oct . 4. 1979 
Department of Education Organization Act . . . . . . .  Oct . 17. 1979 
Emergency Energy Conservation Act of 1979 . . . . .  Nov . 5. 1979 
District of Columbia Retirement Reform Act . . . . . . .  Nov . 17. 1979 
Department of lnterior and Related Appropriations 
Fiscal Year 1980 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Nov . 27. 1979 
Department of Justice Authorization for Fiscal Year 
1980 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Nov . 30. 1979 
Veterans' Administration Health Resources and 
Program Extension Act of 1979 . . . . . . . . . . . . . . . . . . .  Dec . 20. 1979 
Federal Election Campaign Act Amendments of 
1979 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Jan . 8. 1980 
United States Insular Areas Appropriations Au- 
thorization . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Mar . 12. 1980 
Crude Oil Windfall Profit Tax Act of 1980 . . . . . . . . .  Apr . 2. 1980 
Extension of the Reorganization Authority of the 
President . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Apr . 18. 1980 
Civil Rights of Institutionalized Persons Act . . . . . . .  May 23. 1980 
Federal Trade Commission Improvements Act of 
1980 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  May 28. 1980 
Energy Security Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  June 30. 1980 
Marine Protection Research and Sanctuaries Act 
Authorization . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Aug . 29. 1980 
Multiemployer Pension Plan Amendments Act of 
1980 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Sept . 26. 1980 
Energy and Water Development Appropriations 
A C ~  of 1981 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  O C ~  . I. 1980 
Education Amendments of 1980 .................. Oct . 3. 1980 
Coastal Zone Management Improvement Act of 
1980 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Oct . 17. 1980 
Solid Waste Disposal Act Amendments of 1980 ... Oct . 21. 1980 
Alaska National Interest Conservation Act . . . . . . . .  Dec . 2. 1980 
Comprehensive Environmental Response and Lia- 
bility Act of 1980 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Dec . 1 1. 1980 
Department of lnterior and Related Agencies Ap- 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . propriations. 1981 Dec 12. 1980 
National Historic Preservation Act Amendments of 

. 1980 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Dec 12. 1980 
Housing and Urban Development Appropriations. 

. 1981 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Dec 15. 1980 
International Security and Development Coopera- 

. tion Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Dec 16. 1980 
Federal Insecticide. Fungicide and Rodenticide 

. Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Dec 17. 1980 
........... . Farm Control Act Amendments of 1980 Dec 24. 1980 

Source: U.S. Congress. Congressional Record. Daily Ed., 97th Cong., 2d Sess., March 23. 1982. p . S 2575 . 



tures. I n  1980, convinced that fiscal notes 
could also be effective i n  restraining and 
rationalizing federal intergovernmental regula- 
tion, the AClR recommended such a process 
be established at the national level as well: 

The Commission finds that federal- 
ly mandating legislation often 
imposes unanticipated burdens and 
costs upon local governments. 
Hence.. . . 

The Commission recommends that 
Congress amend the Congressional 
Budget Act o f  1974 to  require the 
Congressional Budget Office (CBO), 
for every bill or resolution reported 
in the House or Senate, to prepare 
and submit an estimate of the costs 
which would be incurred by state 
and local governments in carrying 
out or complying with such a bill or 

This recommendation was implemented the 
fol lowing year when Congress enacted the 
State and Local Cost Estimate Act o f  1981. Be- 
ginning i n  fiscal 1983, this act requires the 
Congressional Budget Office (CBO) to estimate 
the costs that state and local governments 
would incur by complying with proposed fed- 
eral legislation. CBO is  required to prepare 
cost estimates for every "significant" bill or 
resolution reported by committees i n  the 
House or Senate. "Significant" is  statutorily 
defined as either having an aggregate impact of 

$200 million on state and local governments or 
having "exceptional fiscal consequences" on a 
particular region or government. 

Supporters believe that fiscal notes will pro- 
vide Congress w i th  important information 
about anticipated costs of federal regulatory 
proposals for subnational governments. More- 
over, it i s  believed that such a process wil l  pro- 
vide Congress with a means of assessing the 
cumulative effects of federally mandated finan- 
cial obligations on these governments. This, in 
turn, may prompt the federal government to 
limit such intergovernmental costs. 

On the other hand, skeptics have questioned 
the workability and effectiveness of the new 
process. They note that the task of developing 
timely and reliable estimates of anticipated 
costs will be a difficult one. Judging from the 
past, CBO has found that many bills are likely 
to require cost estimates (see Table 6-2). CBO 
has also found that needed information on  
state and local costs may vary widely de- 
pending on the nature and language of each 
piece of legislation. Many forms of costs are 
difficult to estimate or measure, and specific 
regulations and requirements will not exist at 
this stage in the regulatory process. Indeed, 
Chapter 5 of this volume indicated that many 
di f f icul t ies are involved in  accurately 
measuring the costs imposed by intergovern- 
mental regulations even when a program is  in 
operation. Finally, estimation problems may be 
exacerbated if little time i s  provided for analy- 
sis of bills before they are considered on the 

Table 6-2 
CBO Cost Estimates for Bills With 

Potential State and Local Fiscal Impacts 
1979 1980 1981 

State and Local Impact 

Less than $100 million 
$1 00-$200 million 
$200 million and above 
Exceptional state or local 

Total 

Source: Congressional Budget Office, The Feasibility of Preparing State and Local Cost Estimates: A Report to th6 
House Rules Committee on the State and Local Cost Estimates Act of 1981 (Washington, DC: Congressional 
Budget Office, November 1981), p. 9.  



floor. Because fiscal notes are required only 
for bills reported from committee, potentially 
costly floor amendments will escape the proc- 
ess altogether. Nevertheless, CBO is  making 
progress on developing a working fiscal notes 
process, and its reliability can be expected to 
improve with experience. In the final analysis, 
moreover, even rough approximations of antic- 
ipated regulatory costs will be more useful 
than none at all. 

State and Local Participation in 
Rulemaking 

A third procedural approach for improving 
the regulatory process and providing a meas- 
ure of regulatory relief involves strengthening 
state and local participation in the rulemaking 
process. The evolution of the intergovern- 
mental consultation process is  the subject of 
this section. 

Over the past decade, the history of state 
and local participation in federal rulemaking 
has come full circle. No special intergovern- 
mental consultation mechanism existed in  
1966. The following year, the Budget Bureau 
(now OMB) issued Circular A-85, requiring that 
federal agencies consult with state and local 
governments on rules expected to have an in- 
tergovernmental impact. In 1978, A-85 was re- 
placed with a less formal, and less effective, 
mechanism established under EO 12044. The 
subsequent rescission of this order in 1981, 
and the failure to devise an alternative consul- 
tation process, terminated any special partici- 
pation mechanisms for state and local 
governments. 

Today, in the absence of a process such as 
A-85, subnational governments have no rights 
to participate in the regulatory process beyond 
those rights accorded to the public generally 
under the Administrative Procedure Act. The 
next section reviews these minimum rights. 

THE ADMINISTRATIVE PROCEDURE ACT 

Public participation in rulemaking has long 
been regarded as an important means of pro- 
tecting democratic values in bureaucratic law- 
making. As summarized by the Administrative 
Conference of the United States: 

Public participation in rulemaking 
helps to assure wiser policy formula- 

t ion than would otherwise be the 
case, and provides a means by which 
private parties can defend their inter- 
ests against governmental rules they 
deem undesirable. The most impor- 
tant reason why such public partici- 
pation is  worthwhile is  that it helps 
to elicit the information, facts and 
probabilities which are necessary to 
fair and intelligent action by those 
responsible for promulgating admin- 
istrative rules. Involvement of the 
people in the formulation of rules is, 
therefore, an important goal which 
ought to be pursued as far as possi- 
ble; but it must be reconciled with 
the undoubtedly important compet- 
ing societal interests favoring the ef- 
ficient, expeditious, effective and in- 
expensive conduct of our 
government  affair^.^" 

The Administrative Procedure Act (APA) estab- 
lishes the public's minimum legal rights in in- 
formal agency rulemaking, and according to 
the Senate Judiciary Committee, "for most of 
its life, [it] has worked relatively well."87 

Specifically, section 4 of the APA sets out a 
flexible procedure for informal rulemaking by 
which most federal regulations are promul- 
gated.88 Unless otherwise specified by Con- 
gress, by the President, or by the act itself, 
agencies need only provide an opportunity for 
written public comment over a thirty day peri- 
od. The "Notice and Comment" process be- 
gins with publication of a Notice of Proposed 
Rulemaking (NPRM) in the Federal Register and 
ends w i th  publication of the f inal rule. I t  
applies equally to all public participation, in- 
cluding that of state and local governments 
which are accorded no special treatment under 
the act. 

APA requirements have been broadened 
somewhat by a number of court cases. Now, 
notice of proposed rulemaking must provide a 
basis for informed comment by interested per- 
s o n ~ ; ~ ~  certain issues involved in  informal 
rulemaking may require more than notice and 
document procedures; and, when a final rule 
is  promulgated, it must be accompanied by a 
response to all significant public comments 
made during the comment period.90 



RULEMAKING EXEMPT F R O M  
APA PARTICIPATION REQUIREMENTS 

While most rulemaking is  prescribed by APA 
requirements, that which is  related to grants, 
loans, benefits or contracts is  not. This exemp- 
tion is  of particular concern to state and local 
governments, since much of the regulation 
that affects them falls into this category. 

5 U.S.C. Section 533 (a)(2), which codifies 
Section 4 of the APA, is  known as the "proprie- 
tary clause." I t  exempts rulemaking involving, 
among other things, matters "relating to agen- 
cy management of personnel, or  t o  publ ic 
property, loans, grants, benefits or contracts" 
from all notice and comment requirements in- 
cluding those providing for public: participa- 
tion in  rulemaking. As used in this section of 
the law, "grants" cover all subsidy programs 
and grant-in-aid programs under which the 
federal government makes payments to state 
and local  government^.^' 

Though they are not required to do so, many 
agencies voluntarily have observed notice and 
comment procedures in  their grant-related 
rulemakings. Moreover, from time to time, 
Congress has made provisions for public par- 
ticipation in  individual grant programs of par- 
ticular agencies. Nevertheless, the exemption 
has created substantial problems for state and 
local government participation i n  grant 
rulemaking overall. It means that while state 
and local governments are guaranteed partici- 
pation i n  nongrant rulemakings, including 
those that are regulatory, they have no legal 
participation guarantees for grant and grant- 
related rulemakings. As a practical matter, 
there is  often a great deal of communication 
about individual regulations between the lev- 
els of government. But, for grant regulations 
generally, communication is  nearly always at 
the discretion of federal agency personnel, and 
it most often occurs on technical rather than 
policy matters. State and local governments re- 
gard the failure to provide them participation 
in grant rulemakings as a serious shortcoming, 
given their unique position in the federal sys- 
tem and their responsibilities for implementing 
grant programs. 

Nor are state and local officials alone in their 
opinion. As early as 1969, the Administrative 
Conference concluded that these exemptions 

are "extraordinarily broad and of very great 
significance," adding that: 

The particular classes of rulemak- 
ing excluded by [the clause] are also 
of especially great qualitative impor- 
tance to particular segments of our 
society, to the public at large, and to 
our national effort to  cure the press- 
ing human problems of the last half 
o f  the twentieth century. That is, 
most rulemaking excluded from sec- 
tion 553 by subsection (a)(2) relates 
to programs, or functions or tech- 
niques for governing, which have an 
unusually large impact on the daily 
lives of tens of mi l l ions of Ameri- 
cans. Efforts to solve our urban cri- 
sis, racial problems, poverty prob- 
lems, environmental quality 
diff icult ies, and human spirit and 
character maladjustments as exam- 
ples, have mainly been pursued 
through the use of "public" 
property,loans, grants, benefits or 
 contract^.^^ 

INSTITUTIONALIZING 
STATE A N D  LOCAL GOVERNMENT, 
PARTICIPATION IN RULEMAKING: 
O M B  CIRCULAR A-85 

In order to enhance state and local consulta- 
tion in federal grant programs, Budget Circular 
A-85 ws promulgated in 1967. The circular was 
a response to  state and local pressures for 
upgrading the administration o f  grant pro- 
grams and for strengthening the resources of 
elected chief executives. As federal programs 
grew, these officials found that they were 
sometimes not aware of new program regula- 
tions until their governments became subject 
to them. Consequently, at the urging of Vice 
President Hubert Humphrey and Budget Direc- 
tor Charles Schultze, President Johnson issued 
a far-reaching executive order mandating con- 
sultation with state and local off ic iakg3 

As finally implemented, the circular set forth 
guidelines for federal agencies to use in deter- 
mining which of their major agency regulations 
should be channeled through the consultation 
process. The process was intended to offer 
elected chief executives of state and local gov- 



ernments, through their national associations, 
the opportunity to review and comment upon 
major proposed federal regulations, rules, 
standards, procedures and guidelines related 
to grant administration, as well as organiza- 
tional changes that significantly affected them. 
Whenever possible, the consultation was to 
take place early in the development of such ac- 
tions. Responsibility for administering the 
process was vested in the Advisory Commis- 
sion on Intergovernmental Relations. In its in- 
termediary role, AClR transmitted proposed 
regulations from federal agencies to the public 
interest groups and forwarded the latters' com- 
ments back to the agencies. 

Despite i ts initial promise, public interest 
groups found A-85 less useful than antic- 
ipated, and they often failed to participate. 
A-85 was even less popular w i th  federal 
agencies, and their lack of cooperation may 
have contributed to this tendency. Other prob- 
lems with the process included failure of the 
public interest groups to respond in a timely 
manner, infrequent preconsultation with the 
public interest groups by the agencies, insuffi- 
cient time for adequate response during the 
30-day comment period accorded, and the 
widespread tendency of agencies to initiate the 
A-85 process simultaneously with public regu- 
latory comment in the Federal Reg~s te r .~~  

FACA A N D  THE RESCISSION O F  A-85 

The operational problems of A-85 were 
greatly exacerbated in 1976 by a broad judicial 
interpretation of the Federal Advisory Commit- 
tee Act (FACA) which ultimately undermined 
the circular entirely.95 Enacted by Congress in 
1972, FACA was designed to eliminate unnec- 
essary advisory committees, to improve the 
management of those that remained, and to in- 
form the public about the membership and ac- 
tivities of such committees. Over time, how- 
ever, this last objective threatened to conflict 
with A-85 consultations and eventually over- 
whelmed the process. 

To fulfill FACA's requirement for public dis- 
closure, advisory committees must ad here to 
the following stringent rules: 

Each advisory committee meeting 
shall be open to the public. 

Except when the President deter- 
mines otherwise for reasons of na- 
tional security, timely notice of each 
meeting shall be published in the 
Federal Register, and the Director 
shall prescribe regulations to pro- 
vide for other types of public notice 
to insure that all interested persons 
are notified of such meetings prior 
thereto. 
Interested persons shall be 
permitted to attend, appear before 
or file statements with any advisory 
committee, subject to such reason- 
able rules or regulations as the Di- 
rector may prescribe. 
Subject to Section 552 of Title 5 of 
the U.S. Code, the records, reports, 
transcripts, minutes, appendixes, 
work ing papers, draft studies, 
agenda or other documents which 
are made available for public in- 
spection and copying at a single lo- 
cation in the offices of the advisory 
committee or agency to which the 
advisory committee reports until the 
advisory committee ceases to exist. 

Detailed minutes of each meeting of 
each advisory committee shall be 
kept and shall contain a record of 
persons present, complete an accu- 
rate description of matters dis- 
cussed and conclusions reached, 
and copies of all reports received, 
issued or approved by the advisory 
committee.. 

Although the act i s  very clear about the pro- 
cedures advisory committees must follow, it i s  
distinctly unclear about what constitutes an ad- 
visory committee, what general classes of com- 
mittees are excluded from coverage, and most 
important, what kinds of meetings are exempt. 
On each of these issues experts have disagreed 
considerably, and courts have delivered con- 
flicting opinions.96 

The act defines advisory committee as any 
committee, subcommittee, council, confer- 
ence, panel or task force established by statute 
or reorganization plan or utilized by the Presi- 
dent or agencies in the interest of obtaining 



advice.97 Exemption is  given to the Advisory 
Commission on lntergovernmental Relations, 
to  civic groups and to groups of a wholly state 
or local government advisory nature.98 

A narrow judicial interpretation of the scope 
of this exemption ultimately undermined state 
and local consultation through the A-85 proc- 
ess. In 1976, the Court of Appeals for the Dis- 
trict of Columbia held that national organiza- 
tions of state and local government officials 
were not exempt from FACA if they were util- 
ized to advise federal agenciesg9 Accordingly, 
the court  upheld the r ight of a nonprof i t  
group, the Center for Auto Safety, to attend 
meetings between the American Association of 
State Highway and Transportation Officials 
(AASHTO) and the Federal Highway Adminis- 
tration, Rather than comply with FACA's bur- 
densome public notice and participation re- 
quirements, state officials subsequently 
altered their advisory relationship with federal 
officials. 

The AASHTO decision provided a legal basis 
for dismantling A-85. Many agencies disliked 
the A-85 process and long had argued that 
FACA superseded it. The AASHTO case gave 
new credibility to this interpretation and, in 
1977, OMB held that A-85 consultations were 
not exempt from FACA. It was the OMB gener- 
al counsel's view that the six public interest 
groups listed in Section 5(b) of Circular A-85 
could not be construed as "civic" groups for 
FACA purposes, nor could they be considered 
to fall within the classifications for state and lo- 
cal advisory bodies. The counsel stated, "Each 
of these organizations is  national in scope, 
presumably concerned not only with problems 
found on a state or local level but also with 
those which are a result of  federal 
p r ~ g r a m s . " ' ~ ~  

At the same time, OMB began to challenge 
A-85 '~  application to non-grant programs. The 
statutory authority for Circular A-85 was the 
lntergovernmental Cooperation Act of 1968 
(ICA). This act-among other things-provides 
for consultation related to federal or federally 
assisted development programs, but it does 
not mention nongrant programs. Perhaps be- 
cause of confusion over the distinction be- 
tween different kinds of rules, public interest 
groups routinely uti l ized the provisions of 
A-85 for all consultations. Yet some federal 

agencies argued that A 4 5  could not be ap- 
plied to nongrant regulatory programs such as 
those of the Equal Employment Opportunity 
Commission or the Occupational Safety and 
Health Administration, even though the circu- 
lar made no distinctions between consultation 
in grant rulemaking and other rulemaking. Un- 
like grants, the latter area was already covered 
under the APA, and A-85 was providing oppor- 
tunit ies for consultation beyond the APA. 
Arguing against the continued OMB accept- 
ance of this practice, a memorandum by OMB 
General Counsel William Nichols concluded 
that "the [Intergovernmental Cooperation] Act 
does not extend that [intergovernmental con- 
sultation] requirement to nonassistance regu- 
latory programs and will not support the appli- 
cation of A 4 5  to such pr~grarns." '~~ He added 
that, "It is  our opinion . . . that to the extent 
that A-85 applies to programs other than those 
identif ied in  Section 401(b) of the 
lntergovernmental Cooperation Act [these be- 
ing financial in nature], it has exceeded the au- 
thority granted under the act."'O1 

OMB's critical interpretations of A-85's legal 
status were controversial. Although they 
sought improvements i n  the A-85 process, 
both the public interest groups and the AClR 
supported a vigorous and comprehensive 
process of intergovernmental consultation. 
Moreover, it was argued that the ruling in the 
AASHTO case was balanced by another federal 
court decision in Consumer Union o f  U.S., 
Inc. v. Department o f  HEW.'03 This decision 
held that meetings in which federal officials ex- 
plain national policies to others were not sub- 
ject to FACA because they were not advisory. 
To the extent that A-85 was intended to inform 
state and local officials of federal decisions, 
this ruling appeared to exempt the process 
from FACA coverage. Despite these objections, 
however, OMB views carried the day. In 1978, 
Circular A-85 was rescinded and replaced by a 
less formal decentralized consultation process 
under President Carter's EO 12044.1°4 

CONSULTATION A N D  PARTICIPATION I N  
RULEMAKING UNDER EO 12044 

Although nothing in EO 12044 referred spe- 
cifically to state and local participation in agen- 
cy rulemaking, an accompanying presidential 



memorandum to federal agency heads did. Ac- 
cording to this 1978 memorandum, the new 
process was to "assure full state and local par- 
ticipation in the development and promulga- 
t ion  of federal regulations w i th  significant 
intergovernmental impact."lo5 To help imple- 
ment a decentralized consultation process, 
President Carter asked the seven national or- 
ganizations representing general purpose state 
and local governments to review systematically 
the semi-annual regulatory agendas that EO 
12044 required to be published in the Federal 
Register by each executive department and 
agency.lo6 Where these organizations believed 
that a regulation included on an agency regula- 
tory agenda would have major intergovern- 
mental significance, the organization was to 
notify certain senior intergovernmental offi- 
cials within individual agencies.lo7 Upon re- 
ceipt of such notification, the memorandum 
required that agencies develop a specific plan 
for consultation with state and local govern- 
ments in developing that regulation. This con- 
sultation was to  include solicitation of 
comments from these groups, from other rep- 
resentative organizations, and from individual 
state and local governments as appropriate. 

In addition, President Carter already had re- 
quired that whenever rules having major inter- 
governmental significance were submitted to 
OMB for review or were published in  the Fed- 
eral Register, those proposed regulations were 
to be accompanied by a brief description of 
how state and local governments were consult- 
ed, what the nature of state and local com- 
ments was, and what steps were taken by the 
agency to deal with these comments. 

Continuing Problems Under EO 12044 

Unfortunately, the executive order and ac- 
companying memorandum made the consulta- 
t ion  process less formal than A-85 without 
solving its fundamental problems. Federal 
agencies still contended that required contacts 
were in conflict with the provisions of FACA. 
Thus, during the period in which the executive 
order was in effect, agencies continued either 
to disregard the memorandum aJtogether or to 
implement i t s  requirements haphazardly. 

Consequently, an OMB evaluation of Carter 
Administration regulatory reform efforts noted 
that FACA, contrary to its intentions, tended to 

limit public participation generally and state 
and local government participation in particu- 
lar.lo8 The report noted complaints that FACA 
inhibits federal agencies from giving state and 
local interest groups an early and meaningful 
opportunity to participate in the development 
of agency regulations, as mandated by EO 
12044.1°9 OMB concluded that there was 'ten- 
sion between FACA's formal requirements, 
which structure federal agency contacts with 
the public, and the call in EO 12044 for federal 
agencies to consult more often with state and 
local governments."110 Without such consulta- 
tion, the report conjectured, an important re- 
source for effective regulatory policymaking 
could be lost. 

REAGAN ADMINISTRATION RESCISSION O F  
EO 12044: A RETURN T O  THE PAST 

On February 17, 1981, President Reagan is- 
sued EO 12291, revoking President Carter's 
regulatory reform order, EO 12044. With that 
rescission, the new Administration terminated 
the aforementioned informal and decentral- 
ized consultation process which the Carter Ad- 
ministration had substituted for the A-85 proc- 
ess, effectively returning state and local 
governments to a position they regarded as 
unsatisfactory in 1967. Currently, there is  no 
special mechanism for state and local consulta- 
tion. Returning to the situation that existed 
prior to the promuglation of A-85 has meant 
that for grant regulations, no mandated partici- 
pation avenues exist due to the exemption of 
grants in  spite of the proliferation of grant- 
related requirements since 1967. Moreover, for 
nongrant rulemaking, state and local govern- 
ments are now accorded the same privileges 
accorded the general public-no more, no 
less. 

CONGRESSIONAL REFORMS RELATED T O  
PUBLIC PARTICIPATION 

Some of the most promising reforms relating 
to public participation generally, and improved 
consultation procedures for state and local 
governments particularly, are contained in the 
recently passed S1080, "The Regulatory Reform 
Act of 1982" sponsored by Senator Paul Laxalt 
(R-NV). As summarized in the Judiciary Com- 



mittee report of the bill, S1080 is the most re- 
cent product of nearly 17 years of work in the 
Senate on issues related to  the process by 
which rules are prompglated and enforced 
pursuant to the Administrative Procedure Act. 

As early as 1964, the Senate Judiciary Com- 
mittee's Subcommittee on Administrative Prac- 
tice and Procedure began hearings on the 
APA.lll Regulatory policymaking continued to 
be the object of Congressional probing in the 
89th, 112 94th,l13 and 95th Congres~es .~~~ During 
the 96th Congress, the Senate Subcommittee 
on Administrative Practice and Procedure held 
ten days of hearings on many forms of regula- 
tory reform.l15 In addition, the Senate Commit- 
tee on Governmental Affairs devoted six years 
to an extensive study of federal regulation, and 
in the 96th Congress it held 11 days of hearings 
on possible reforms.l16 In 1980, both the Sen- 
ate Judiciary and Governmental Affairs Com- 
mittees reported regulatory reform legislation, 
but Congress adjourned before their differ- 
ences could be reconciled. 

In the first session of the 97th Congress, the 
new Subcommittee on Regulatory Reform was 
given jurisdiction over the Administrative Pro- 
cedure Act. This subcommittee took the lead in 
regulatory reform in the Senate, resulting in 
the recent passage of S 1080. This bill would 
substitute new language for Section 553(a) 
(1-4) of the APA and would remove the exemp- 
tion for grant-in-aid rulemaking from notice 
and comment requirements. This change is 
highly significant becasue it would establish 
minimum legal rights for state and local gov- 
ernments in the area of grant and grant-related 
agency regulatory decisions. 

For the first time, the Notice of Proposed 
Rulemaking (NPRM) would be required to con- 
tain a statement that the agency sought pro- 
posals from the public (including state and lo- 
cal governments) for alternative regulatory 
met hods, including the use of performance 
standards, to accomplish the objectives of the 
proposed rule as effectively and unintrusively 
as possible. This notification requirement pro- 
vides state and local governments with the op-. 
portunity to propose alternative, more accept- 
able means of regulation.l17 Moreover, under 
the requirements of the bill, an NPRM must 
contain a statement requesting comments from 
state and local governments on the costs that 

will result to such governments from the pro- 
posed rule.118 This requirement, in combina- 
tion with newly enacted fiscal note legislation 
discussed earlier, will provide state and local 
governments an opportunity to check Con- 
gressional Budget Office cost estimates against 
their own. 

The bill also addresses the problems FACA 
created for intergovernmental consultation, es- 
pecially during the early stages of agency 
rulemaking. As passed, S 1080 incorporates an 
amendment exempting state and local govern- 
ments from FACA's requirements. Originally 
offered by Senators Durenberger and Sasser, 
this amendment exempts from FACA's require- 
ments any committee composed wholly of full- 
time officers, employees of the federal govern- 
ment, or elected officials of state or local 
governments when acting in their official 
capacities. It also exempts representatives of 
their national organizations. 

S 1080 also revises procedures which 
agencies must use following publication of a 
proposed rule. Taken together, the reforms 
contained in the bill envision a "hybridized" 
rulemaking process. Such reforms have earned 
this designation because, as a group, they 
combine some aspects of the more adversarial, 
formal rulemaking procedures set out in sec- 
tions 556 and 557 of the APA with the informal 
rulemaking procedures of Section 553. 

Since 1975, Congress has mandated that cer- 
tain agencies use hybrid participation proce- 
dures to enhance public participation beyond 
that provided by notice and comment proce- 
dures. As reported by Paul Verkuil, four varia- 
tions119 of this theme are found in the Federal 
Trade Commission Amendments of  1975, lZ0 the 
Securities and Exchange Commission Amend- 
ments of 1975, lZ1 the Toxic Substances Control 
Act of  1976,lZ2 and the Department o f  Energy 
Organization Act of 1977.123 These statutes con- 
template an oral hearing with cross examina- 
tion as part of the rulemaking process. They re- 
ject APA informal rulemaking, but do not go so 
far as to require formal rulemaking. 

S1080 significantly expands current hybrid 
provisions and creates new ones. In the case of 
major rules, the opportunity to participate in- 
cludes an opportunity for oral presentation of 
data, views, and information at informal public 
hearings. Such oral presentations may include 



oral argument plus direct and cross examina- 
tion. This process substiutes, for major rules, a 
hybridized rulemaking procedure for the cur- 
rent notice and comment procedures. In ex- 
plaining the rationale for this change, the Sen- 
ate Judiciary Committee report commented 
with particular emphasis on state and local 
governments: 

This reflects the committee's views 
that the policy, legal and factual is- 
sues involved in major rulemakings 
are sufficiently important and com- 
plex that interested parties should be 
given the opportunity to offer their 
comment orally. Furthermore, the 
committee intends that state and lo- 
cal governments-levels of govern- 
ment often severely affected by fed- 
eral regulatory requirements-have, 
through this provision, the opportu- 
ni ty t o  participate ful ly in  the 
rulemaking and therefore have a 
hand in shaping the rule.lZ4 

The bill also expands the period of public 
comment by giving interested persons not less 
than 60 days t o  participate in  rulemaking 
through the submission of written data, views, 
arguments and statements. Existing law pro- 
vides no minimum comment period. The new 
60-day requirement, however, is  in accord with 
the practices of many agencies. It also i s  con- 
sistent w i th  the minimum comment period 
specified for significant rules under EO 12044. 
The Senate Judiciary Committee report con- 
cluded that, given the complexity of many is- 
sues involved in agency rulemakings, a 60-day 
comment period is  necessary.lZ5 

Finally, the bill would negate the current 
presumption of agency validity in the judicial 
review of agency rules by requiring that, in 
making determinations of the lawfulness of 
agency actions, the "court shall review the 
whole record or those parts of it cited by a 
party, and due account shall be taken of the 
rule of prejudicial error." 

This section has reviewed executive branch 
and Congressional reforms related to public 
participation i n  rulemaking. Overall it has 
shown that: 

The record of the executive branch 
in recent years has been one of re- 
scinding past reforms, revealing 
declining interest in promoting par- 
ticipation generally and in recogniz- 
ing the unique position of state and 
local governments i n  the federal 
regulatory system; 
Congress, on the other hand, has 
very recently sought t o  enact re- 
forms of substantial importance to 
state and local governments, both 
through the removal of obstacles to 
state and local governments' consul- 
tation in rulemaking and through re- 
forms that enhance opportunities 
for the public generally, which also 
can be expected to benefit state and 
local governments. 

The next section examines a final procedural 
approach by which the federal government has 
sought to improve its management of intergov- 
ernmental regulatory policymaking and imple- 
mentation. It traces federal initiatives to stan- 
dardize agency regulatory practices as a means 
of reducing mandate burdens. 

Standardizing and 
Coordinating Regulatory Requirements 

While it is true that all procedural reforms 
potentially affect the substance of regulations 
because they alter the incentives decisionmak- 
ers face i n  the regulatory process, i n  some 
cases the linkages between process and sub- 
stance are closer than in  others. The reforms 
described in this section are those that would 
simplify particular regulations or groups of reg- 
ulations by br inging greater uniformity t o  
agency regulatory administration and imple- 
mentation-a standardization approach. 
Hence, they are more directly connected to 
the substance of regulation than most of the 
procedural reforms described thus far. 

Historically, the federal government often 
has sought to simplify state and local govern- 
ments' compliance w i th  federal rules by 
standardizing similar requirements imposed 
upon them by different federal agencies. Early 
efforts, inaugurated during the Johnson and 
Nixon years, addressed problems resulting 
from the first and most traditional form of fed- 



era1 intergovernmental regulation-grant con- 
ditions. Prominent among such reforms were 
OMB Circular A-102, which provided for uni- 
form administration of certain grant-related 
administrative requirements, and the jo int  
Funding Simplification Act, which authorized 
grant recipients to "package" funds from relat- 
ed, small grants to  pursue a single, larger 
project. 

Similar efforts continued during the Carter 
Administration. The Regulatory Council, estab- 
lished in 1978, was assigned resonsibility for 
combatting duplication, conflict and overlap in 
regulation. An innovative by-product of its ef- 
forts was the creation of the Calendar of  Feder- 
a l  Regulations that provided a semi-annual 
guide to the major planned or ongoing regula- 
tory activities of federal agencies. During this 
period, OMB also developed, in draft form, a 
circular aimed at standardizing agency admin- 
istration of some 59 federal crosscutting grant 
regulations, such as those for historic preser- 
vation, civil rights and uniform relocation. 

While the Reagan Administration has shown 
a preference for less traditional mechanisms, 
some of these programs have continued and a 
new one-a regulatory management informa- 
tion system-is being added. Each of these 
programs-from those of President Carter 
through the most recent ones of President 
Reagan-is described below. 

EARLY GRANTS MANAGEMENT 
STANDARDIZATION 

Early federal standardization initiatives fo- 
cused on problems associated with the federal 
grant-in-aid system. Of these, Circular A-102 
was one of the first and most lasting. A second 
surviving initiative i s  the joint funding simplifi- 
cation program, designed to package related 
grant programs so that grant recipients may 
pursue single large undertakings with less red 
tape. 

O M B  Circular A-102 

Office of Management and Budget Circular 
A-102, "Uniform Administrative Requirements 
for Grants-in-Aid to State and Local Govern- 
ments," was issued on October 19, 1971, to im- 
plement portions of the Intergovernmental 

Cooperaton Act of  1968 and to replace varying 
and sometimes conflicting federal aid require- 
ments that had been burdensome to state and 
local governments. While it continued a tradi- 
tion of earlier grants management reform ef- 
forts, the circular was a landmark reform, 
painstakingly formulated under the Nixon Ad- 
ministration's Federal Assistance Review (FAR) 
program. The A-102 program was designed to 
standardize and simplify a range of fiscal and 
administrative requirements placed on state 
and local governments. It has been guided by 
the following objectives: 

establishing standard administrative re- 
quirements for federal grants to state and 
local governments; 

o simplifying federal requirements by 
designating the lowest common denomi- 
nator that would satisfy the information 
needs of all agencies; 
reducing the number of pages, -number of 
copies, and frequency of federal grant 
forms; and, 
emphasizing program performance rather 
than fiscal control, through the limitation 
of federal agency information gatheringtz6 

In keeping with these principles, it attempts to 
standardize 15 areas of grants administration, 
including requirements for: application forms; 
grant payments; matching shares; cash deposi- 
tories; procurement standards; property man- 
agement; bonding and insuring; program in- 
come; financial reports; program performance 
monitoring and reporting; record retention 
and custody; single state agency waiver and 
grant closeout procedures. By setting uniform 
standards, A-102 also sought to  restrain 
agencies from imposing excessive require- 
ments on state and local governments. 

Since its promulgation, implementation re- 
sponsibility has shifted twice. From 1971 to 
1974 it was administered by OMB as A-102; 
then, for two years it was the responsibility of 
GSA where it was administered as FMC 74-7. In 
1976, it was returned to OMB where responsi- 
bility s t i l l  rests. During the past decade, A-102 
has established a record of successes, but it 
also has suffered from numerous implementa- 
tion problems. One of the major continuing 
difficulties has been the failure of agencies to 



comply fully with the provisions of the circular. 
In reporting on the program, the National Gov- 
ernors' Association suggested that agencies of- 
ten sought to  be treated as "special cases" so 
they would be free to  develop their  own 
program-specific administrative requirements: 

In OMB Circular A-102, the federal 
government has promulgated a set of 
standards for the auditing and finan- 
cial management of grant funds. 
However, many agencies and pro- 
grams supplement these standards 
with additional unique and largely 
uncoordinated requirements. These 
requirements include audit provi- 
sions, recordkeeping and reporting. 
They also include special provisions 
for the receipt and forwarding of fed- 
eral funds and establish separate 
procedures for the review and proc- 
essing o f  federal disallowances. 
Compliance reviews and audits are 
often duplicative and are not  re- 
quired to build upon existing state 
audit procedures. Despite recent 
policy issuance by OMB, implemen- 
tation of audit reforms by the federal 
inspectors general has been minimal. 

Existing federal standards are not 
uniformly applied or interpreted. In- 
dividual agency regulations often 
impose additional accounting, au- 
diting and reporting requirements 
that are unnecessary, confl ict ing, 
and duplicative. These requirements 
inhibit the developement of uniform 
state procedures, waste limited state 
audit capacity, and provide substan- 
tial duplicate effort across federal 
agency lines. Valuable staff and fi- 
nancial resources are diverted from 
the development of comprehensive 
management information systems to 
short-term, limited-use systems to 
meet individual federal agency de- 
mands. In addition, audit require- 
ments are costly for small grantees 
and sub-grantees to meet.lZ7 

In 1976, AClR recommended that A-102 be 
strengthened and expanded to include addi- 

tional administrative requirements. Three years 
later, based on findings contained in i ts  re- 
port, Fiscal Management o f  Federal Pass- 
Through Grants,lZ8 the Commission again rec- 
ommended that OMB improve i t s  A-102 
staffing and oversight and that federal depart- 
ments improve their staffing and appreciation 
of A-102 as well. 

The major public interest groups also have 
made their own recommendations for improv- 
ing  the operation of A-102. The National 
League of Cities, the National Association of 
Counties, and the National Governors' Associ- 
ation have recommended strengthening and 
more fully implementing A-102 as part of their 
individual responses in 1981 to requests for 
submissions to the President's Task Force on 
Regulatory Relief. NACO recommended that 
Congress and the Administration require all 
agencies to comply with federal government 
regulations which call for standardization and 
simplif ication of grant applications, proce- 
dures, and recovery of direct and indirect 
costs, and the National Governors' Association 
also has called for reforms to  improve 
compliance. 

Joint Funding 

The Joint Funding Simplification Act, signed 
into law in 1974 and extended in 1981, was in- 
tended to increase the efficiency and effective- 
ness of the federal grant system by permitting 
the use of more simplified and uniform admin- 
istrative rules and procedures under certain 
circumstances. Normally, when a state or local 
government develops a multipurpose project 
drawing funds from two or more assistance 
programs, it must file separate applications for 
each of the programs included in the project. 
Moreover, the administrative rules and proce- 
dures for processing these applications often 
differ substantially among different programs 
and agencies. The act attempts to alleviate this 
difficulty by providing authority to expedite 
the consideration and approval of such proj- 
ects and by simplifying procedures for their ad- 
ministration after approval. 

The act provides legislative authority for a 
program first begun as a demonstration by 
HUD in 1969 and expanded as the Integrated 
Grants Administration Program (IGA). By one 



count, as of December 1974, 24 IGA projects 
were underway involving over $33 million in 
federal funds. An evaluation of the IGA pro- 
gram in 1974 revealed several defects, includ- 
ing a lack of clear authority, reluctant federal 
regional council participation, staff limitations 
and turnover, and difficulties in decentralizing 
federal agency decisionmaking. Perhaps the 
greatest problem, however, was the tremen- 
dous amount of energy required by grant re- 
cipients to develop a joint project and to con- 
vince reluctant federal bureaucrats that it 
would be worthwhile. Despite such limitations, 
however, the program demonstrated sufficient 
promise that it was placed on a statutory basis. 
In 1974 the Joint Funding Simplification Act be- 
came law. 

An AClR review of the joint funding program 
in 1980 concluded that the act did little to re- 
solve the difficulties that had impaired the 
predecessor IGA ~ r 0 g r a m . l ~ ~  In fact, many of 
the same criticisms continued to surface. 
Other evaluations have reached similar conclu- 
sions. A major indicator of the program's dis- 
appointing performance was that, as of July I, 
1980, there were only 46 active grant projects 
totaling $49.5 million, and ten of these were 
continuations of IGA projects. One of the pri- 
mary obstacles to wider use was the lack of ini- 
tiative in developing joint funding projects at 
the federal level. As William Thurman, head of 
the General Accounting Office Division of 
Intergovernmental Relations, testified before 
the Senate Subcommittee on Intergovernmen- 
tal Relations in October 1979: 

The way the joint funding program 
has operated is that it has been left 
pretty much up to the initiative of 
state and local governments to come 
up with a packaging of federal pro- 
grams that makes sense and then 
they have to grapple with the federal 
establishment in trying to sell their 

When the Joint Funding Simplification Act 
was extended in 1981 after a brief lapse, the 
Senate Subcommittee on Governmental Affairs 
reported that the federal role in the program's 
implementation needed to be strengthened. 
The committee report accompanying the bill 
encouraged OMB to "assume a stronger role in 

the future administration of the act." Yet, per- 
haps because the act's extension followed so 
closely on the heels of a change in ~dminiska- 
tions, little was done to extend or strengthen 
its implementation. More may be done in the 
future, however, as OMB begins to explore 
new opportunities to "prepackage" financial 
assistance to recipients. 

M A N A G I N G  FEDERAL 
CROSSCUTTING REQUIREMENTS : 
THE TRANSIT ION F R O M  PROCESS T O  
SUBSTANCE IN REGULATORY REFORM 

During the 1976 Presidential campaign, Presi- 
dent Carter promised to rationalize the federal 
regulatory system. While the regulatory analy- 
sis and review program was the centerpiece of 
his efforts, the Administration also began to 
standardize agency administration of a group 
of federal regulations that had been routinely 
applied to intergovernmental grants-in-aid. 
These "generally applicable" or "crosscutting" 
requirements are national policy or administra- 
tive requirements that apply to assistance pro- 
grams of more than one agency or department. 
In 1980 there were 36 socioeconomic policy re- 
quirements and 23 administrative and fiscal 
policy requirements according to an OMB tab- 
ulation.131 The former dealt with such matters 
as nondiscrimination, environmental protec- 
tion, minority participation and labor stand- 
ards; the latter involved such issues as public 
employee standards, general administrative 
and procedural requirements, and recipient- 
related administrative and fiscal requirements. 

The number of crosscutting requirements 
has grown sharply since passage of the Civil 
Rights Act of  1964, banning racial discrimina- 
tion in all federally assisted programs. In re- 
sponse, criticism of this proliferation has 
mounted. In its 1977 report on the intergovern- 
mental grant system, AClR found that generally 
applicable requirements affected widely diver- 
gent and fundamental matters of state and lo- 
cal government. Although the general objec- 
tives of most crosscutting requirements were 
found to be desirable, many requirements 
were being administered differently from agen- 
cy to agency, with wide variations in compli- 
ance from one program to another, and con- 
flicting requirements in some cases.132 



As described earlier, Carter Administration 
actions to mitigate p;oblems resulting from 
this fragmented pattern of implementation first 
took the form of efforts to improve federal 
management of the three major crosscutting 
requirements: civil rights, environment, and 
citizen participation. In a 1977 memorandum to 
the heads of federal agencies and depart- 
ments, the President asked three agen- 
cies-t he Council on Environmental Quality 
(CEQ), the Community Services Administration 
(CSA) and the Department of Justice-to com- 
pile and examine existing practices in these 
areas. CSA efforts produced a single handbook 
of all federal citizen participation require- 
ments, and investigations by CEQ and the Jus- 
tice Department resulted in consolidating envi- 
ronmental and equal employment crosscutting 
requirements. 

EQUAL E M P L O Y M E N T  

In 1977, AClR identified nearly 40 different 
federal statutes and orders with widely applica- 
ble nondiscrimination requirements, enforced 
by 18 different federal agencies and depart- 
ments.lJ3 The resulting overlap of responsibili- 
ties was regarded as an administrative night- 
mare by those affected and a major obstacle to 
effective enforcement by civil rights groups. 
Thus, to clarify agency roles in implementing 
civil rights crosscutting requirements and to 
fulfill a campaign promise to improve the fed- 
eral government's enforcement of equal op- 
portunity statutes, President Carter undertook 
a sorting out of such responsibilities among 
federal agencies. The consolidation of duties 
that resulted from these efforts gave major 
new responsibilities to Equal Employment Op- 
portunity Commission (EEOC), expanded the 
Department of Labor's responsibilities for con- 
tract compliance, and increased and clarified 
the Justice Department's responsibilities for 
litigating civil rights suits against state and local 
governments. (Major changes are described in 
Exhibit 6-7 .) 

Few studies of the implementation of this re- 
organization of equal employment responsibil- 
ities have been undertaken. In 1981, the Gen- 
eral Accounting Office GAO) found that EEOC 
had been fairly successful in implementing the 
Equal Pay and Age Discrimination Acts. Trans- 

Exhibit 6-i 
Carter Administration 

Reorganization of 
Agency Roles in 

Equal Employment 
Crosscutting 

Requirement Enforcement 

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

Reorganization Plan No. 1 of 1978, imple- 
mented by EO 12086, abolished the Equal 
Employment Opportunity Coordinating Coun- 
cil (EEOCC) and transferred its responsibili- 
ties to the EEOC. EEOC was charged with 
developing uniform enforcement standards 
for all agency equal employment regulations 
and standardizing data collection 
procedures. 

EO 12086 also transferred responsibility for 
enforcing the Equal Pay Act of 1963 and the 
Age Discrimination in Employment Act of 
1967 from the Labor Department to the 
EEOC, effective July 1, 1979. 

DEPARTMENT OF LABOR 

Under EO 12086, the Department of Labor's 
Office of Federal Contract Compliance as- 
sumed sole responsibility for enforcing equal 
employment opportunity statutes in federal 
contracts. Previously, the department had 
coordinated compliance enforcement by 
nearly one dozen separate agencies. 

DEPARTMENT OF JUSTICE 

Reorganization Plan No. 1 transferred full re- 
sponsibility for litigation against state and lo- 
cal governments, as established by the 
Equal Employment Opportunity Act of 1972, 
from EEOC to the Justice Department. The 
effect of this transfer was to place all phases 
of such disputes-from initial investigation to 
litigation-in a single organization. EO 
12067, implementing Section 5 of the Reor- 
ganization Plan, became effective July 1 , 
1978. It did not diminish EEOC's right to 
make an administrative determination of 
discrimination. 



fer of coordinating responsibilities was also re- 
garded to have gone smoothly. GAO reported 
that the EEOC had begun "a study of all federal 
equal employment opportunity programs and 
activities with the goal of standardizing all pro- 
cedures and practices that may not be duplica- 
tive and inc~ns is tent . "~~~ While GAO's findings 
are certainly encouraging, they report only the 
earliest phases of implementation and must, 
therefore, be regarded as pre1i1ninary.l~~ 

Analysis of EEOC activities has been limited 
thus far, but more is  known about them than 
about the justice Department's activities. No 
evaluation of its progress in consolidating re- 
sponsibilities for all phases of litigating civil 
rights disputes with state and local govern- 
ments has been conducted. Nor has there 
been any evaluation of the Labor Department's 
efforts. However, an official in the Office of 
Federal Contract Compliance maintains that 
the consolidation has produced benefits for all 
federal contractors, including state and local 
governments.136 The 12 regional and 71 area of- 
fices of the department are now solely respon- 
sible for hearing initial contract compliance 
disputes. In addition, Labor's contract compli- 
ance regulations have replaced individual 
agency requirements, giving state and local 
governments one set of policies and regula- 
tions to contend with instead of a dozen."' 

ENVIRONMENT 

The most important and troublesome envi- 
ronmental crosscutting requirement has been 
the environmental impact statement which ful- 
fills Title II of the National Environmental Pro- 
tection Act (NEPA). This procedure i s  intended 
to assure consideration of the environmental 
impact of major federal and federally funded 
actions. Title II also created the Council on En- 
vironmental Quality (CEQ) to serve as guardian 
for environmental concerns within the execu- 
tive branch.138 Although CEQ was the logical 
place for it, Richard Liroff notes that "[NEPA] 
did not clearly delegate to [CEQ] responsibility 
for developing guidelines for agency imple- 
mentation of the statute's procedures."13g 

EO 11514, issued by President Nixon in 1970, 
changed this situation.140 This order gave pri- 
mary responsibility for overseeing Environ- 
mental Impact Statements (EIS) to CEQ which, 

over time, issued a series of EIS guidelines. Al- 
though CEQ considered its guidelines "non- 
discretionary," agencies did not. This differ- 
ence of opinion led to substantially different 
agency practices. According to CEQ: 

The result has been an evolution of 
inconsistent agency practices and in- 
terpretations of the law. The lack of a 
uniform, governmentwide approach 
to implementing NEPA has impeded 
federal coordination and made i t  
more difficult for those outside gov- 
ernment to understand and partici- 
pate in the environmental review 
process. It has also caused unneces- 
sary duplication delay and 
paperwork.141 

To correct these problems, President Carter 
issued EO 11991 on May 24, 1977, directing 
CEQ to issue new EIS regulations.142 CEQ un- 
dertook an ambitious schedule of public hear- 
ings and consultations shortly thereafter, and 
on July 30, 1979, the new E I S  rules became 
final. 

The new regulations are regarded as a sub- 
stantial improvement over the old. They bind 
all federal agencies to a single EIS structure 
and format, and they provide uniform guid- 
ance to the courts on the procedural aspects of 
NEPA. A number of their provisions will benefit 
state and local governments directly, including 
those . . . 

reducing the length of EIS's to a nor- 
mal length of 150 pages; 

0 requiring the use of plain language 
and consistent terminology 
throughout; 
requiring federal agencies to use a 
single, standard format; 

0 allowing federal agencies to prepare 
EIS's jointly with state and local gov- 
ernments that have their own com- 
parable "little NEPA" requirments; 

0 providing for simplified procedures 
when making minor changes in 
EISs; 

0 reducing paperwork reporting re- 
quirements; and, 
requiring time limits to be set for the 



Exhibit 6-2 
The Problems of Agency Administration of 

Federal Crosscutting Requirements 
- 

o Responsibility for crosscutting requirements is so widely dispersed within the federal government 
that no formal process exists for uniformly communicating information about them to any federal 
agency. 

o Some requirements emanate from a number of agencies in the form of various pieces of legisla- 
tion, guidance, etc., so that state and local governments' task of sorting them out and understand- 
ing their implications is complicated and time consuming. 

There is often considerable delay between the time a requirement becomes law and the time 
when official implementing guidance is issued to the agencies by the appointed lead body. In 
many cases, this delay is equal to or greater than the time lag within the assistance agency in tak- 
ing action on the requirements. 

Some requirements conflict with others or with individual assistance program purposes, but there 
are few established processes for resolving the conflicts without resort to the courts. 

Some of the larger executive departments are not organized or equipped to manage general as- 
sistance policies on a departmental basis. 

Some generally applicable requirements are shunted off to specialists and administered in ways 
that are not consistent with the assistance programs to which they apply. 

The effectiveness of the requirements and their implementation often is not evaluated on any reg- 
ular basis. 

No matter how consistent the framework may be in which federal policy requirements are trans- 
mitted to any agency, they are treated and implemented differently depending on the interest in 
and the attention paid to the contents prior to the formal introduction of the requirement into a 
department. 

Stronger central leadership is needed in the management of generally applicable requirements 
and OMB is the most appropriate organization to provide it. 

Source: Office of Management and Budget, Managing Federal Assistance in the 19801s, vol. 1 ,  Working Papers, (Wash- 
ington, DC: Office of Management and Budget, June 1980), pp. A-3-16-A-3-29 and Federal Register 45 (No- 
vember 7, 1980), p. 7441 6-20 

NEPA process when requested by 
applicants.143 

While the new rules require that all agency 
implementing regulations-proposed or fi- 
nal- be submitted to CEQ for evaluation, and 
while CEQ has expressed i ts intention to use 
i ts new powers under the executive order to 
ensure ful l  agency conformance, l itt le i s  
known about the results so far. In particular, 
no analysis of reductions in compliance bur- 
dens has been undertaken. Stil l, CEQ has pub- 
lished in the Federal R e g i s t e r  a total of ten 
progress reports. In the latest, published May 

7, 1981, it was reported that 62 agencies had is- 
sued final approval EIS implementing regula- 
tions, 16 had published proposed rules under 
evaluation by CEQ, and only 11 had s t i l l  to pro- 
pose them.144 

A N  O M B  MANAGEMENT CIRCULAR T O  
STANDARDIZE THE ADMINISTRATION OF 
CROSSCUTTING REQUIREMENTS 

In Congress, meanwhile, a growing aware- 
ness of the problems posed by crosscutting re- 
quirements led to the incorporation of Section 



8 in the Federal Grant and Cooperative Agree- 
ment Act of  1977. This section called upon the 
Director of OMB to determine, among other 
things, the feasibility of developing a compre- 
hensive system of guidance for federal assist- 
ance programs. Pursuant to this Congressional 
mandate, OMB conducted a study of crosscut- 
ting requirements as part of its general look at 
the management of federal assistance. A task 
group found a number of problems with the 
way the requirements were being adminis- 
tered, confirming ACIRfs earlier findings. (Ex- 
hibit 6-2 summarizes the problems that have 
been associated with crosscutting 
requirements.) 

On the broad issue of improving assistance 
administration generally, OMB recommended 
that Congress enact legislation authorizing it, 
among other things: to direct the executive de- 
partments and agencies to establish clear 
points of responsibility for coordinated imple- 
mentation of assistance policy; to establish a 
governmentwide process for developing, im- 
plementing and evaluating assistance policies; 
and, to suspend temporarily the operation of 
regulations or guidelines for implementing a 
general assistance policy statute if it becomes 
evident that, unless suspended, serious unan- 
ticipated disruption will result.145 

The report recommended that the President 
designate OMB as the assistance policy focal 
point in the executive branch. It identified 11 
actions that were being taken or planned by 
OMB in pursuit of this responsibility including 
specifying the process for developing, imple- 
menting and evaluating governmentwide as- 
sistance p01icies.l~~ 

Carter Actions to Implement OMB Findings 

To implement the study recommendations, 
President Carter directed OMB to develop and 
administer a process for coordinated develop- 
ment, issuance, implementation and evalua- 
tion of crosscutting assistance policy guidance. 
OMB thereafter prepared a proposed circular 
on "Managing Generally Applicable Require- 
ments for Assistance Programs," which was 
published with a request for comment in the 
Federal Register of November 7, 1980.14' 

The proposed circular was designed to per- 
form four functions: provide general policy 

statements to guide agency actions in the man- 
agement of generally applicable requirements; 
describe the basic phases of a five-step process 
to  be used in managing each requirement; 
specify the responsibilities of federal agencies 
and OMB; and serve as the unifying framework 
for more detailed or specific guidance as it was 
developed. Key sections of the circular provid- 
ed that: 

o a guidance agency would be desig- 
nated for each generally applicable 
requirement that needs consistent, 
governmentwide implementation; 
guidance (explanations, elaborations 
and interpretations written by guid- 
ance agencies to assistance 
agencies) would be compatible with 
the programs and recipients to  
which it applied and would be im- 
plemented by assistance agencies to 
ensure the greatest consistency for 
each recipient of two or more pro- 
grams; and, 
implementation and accomplish- 
ments were to be evaluated on a pe- 
riodic basis. 

The management process stated who should 
do what in the development of policy and the 
development, promulgation, implementation 
and evaluation of guidelines. The proposal did 
not suggest, however, that crosscutting re- 
quirements sought to be substantively reduced 
or eliminated. 

Withdrawal of Proposed Circular 

After expiration of the comment period, 
OMBrs proposed circular was revised and pre- 
pared for approval and promulgation. In the 
meantime, however, the Reagan Administra- 
tion took office, and it decided not to adopt 
the uniform approach to improving the admin- 
istration of crosscutting requirements incorpo- 
rated in the proposed circular. Instead, the 
new Administration sought substantive and 
administrative changes tailored to individual 
crosscutting requirements as part of an alter- 
native strategy for intergovernmental 
deregulation. 

Currently, the Executive Office of the Presi- 
dent has taken the lead in reforming cross- 



cuting regulations. OMB has sought to limit 
the application of crosscutting requirements to 
the new block grants in  social services, educa- 
tion, health and community development. 
Moreover, if the federal intergovernmental aid 
system is  further cut back in fiscal years 1983 
and 1984, as is  being proposed by the Adminis- 
tration, the range of applications of federal 
crosscutting regulations will almost certainly 
be further reduced. Changes in specific re- 
quirements are also being considered by the 
President's Task Force on Regulatory Relief. 

This section has described standardization 
and coordination strategies that the federal 
government frequently has used to simplify 
overly complex, confl ict ing, or  duplicative 
regulations. 

But standardization has not always proved to 
be an adequate solution to the problems of 
regulatory "red tape." Indeed, some critics 
have suggested that it may lead to excessive 
uniformity because it requires an "averaging" 
of the different requirements agencies impose. 
Such a process, some have argued, may reduce 
burdens from some regulations and for some 
grant recipients whi le raising compliance 
standards for others. Other critics have raised 
questions about the effect of over-standardiza- 
tion on agencies' abilities to implement and 
oversee their own programs, or they have sug- 
gested that standardization may obscure the 
need for more fundamental regulatory reform. 

These criticisms reflect an increasingly skep- 
tical attitude toward procedural approaches to 
regulation and regulatory reform. The marked 
change from the late 70s to the early 80s in  
OMB's approach to managing federal cross- 
cutting requirements demonstrates how this 
increased skepticism has, in some cases, al- 
ready led some reformers to focus on altering 
the substance of specific regulations rather 
than altering or standardizing the processses 
by which regulations are made. What follows is  
an overview of recent attempts to achieve sub- 
stantive reform of regulation. 

A REVIEW O F  FEDERAL SUBSTANTIVE 
REGULATORY REFORMS 

Beginning with President Carter's regulatory 

reform program, there has been a growing be- 
lief in Washington that procedural reforms af- 
fecting future regulations may be inadequate. 
Better regulation, some critics believe, may re- 
quire changes in the substance of existing reg- 
ulations to make them less intrusive or more 
efficient. They propose that existing command- 
and-control strategies be modified or replaced 
by new, more flexible regulatory techniques or 
systems of economic incentives. At a mini- 
mum, they believe that the regulators should 
permit regulatees to determine how best to 
achieve federal program standards and 
objectives. 

These goals have been part o f  a broad 
deregulation movement affecting many areas 
of federal policy. Efforts t o  deregulate and 
strengthen private competition in the airline, 
gas and oil industries have been supported by 
Republicans and Democrats alike. Deregula- 
tion has also drawn support from a variety of 
economists, who advocate replacing traditional 
regulation with innovative pricing systems that 
promise to  achieve regulatory goals more 
e f f i~ ien t1y . l~~  

In the area of intergovernmental regulation, 
subtantive deregulation has taken several 
forms. I n  1980, President Carter directed 
agencies to experiment, where appropriate, 
w i th  a series o f  innovative alternatives to 
standard regulation. That same year, Congress 
passed the Regulatory Flexibility Act to reduce 
regulatory burdens on small businesses and 
units of government. Finally, President Rea- 
gan's Task Force on Regulatory Relief is  cur- 
rently engaged in a broad review of existing 
regulatory programs, seeking ways to reduce 
burdens and to maximize cost effectiveness. 

Innovative Regulatory Techniques: 
Alternatives to Prescriptive Regulation 

Although federal regulators have not always 
relied on highly prescriptive, closely moni- 
tored approaches to regulation, they generally 
have chosen this course. Moreover, the choice 
of regulatory technique has often been a mat- 
ter of agency discretion. President Carter at- 
tempted to redress this situation in EO 12044, 
which launched his regulatory reform 
program. 

The executive order provided the basis for a 



governmentwide campaign, spearheaded by 
the Regulatory Council, to  use less burden- 
some, more economical regulatory ap- 
proaches. "Innovative Techniques" was a term 
coined during that period to describe a range 
of alternative, market-type regulatory strate- 
gies. Today, these techniques recieve more 
systematic agency consideration because they 
have been incorporated into OMB's regulatory 
review and analysis program. 

INNOVATION IN  THE CARTER 
ADMINISTRATION 

I n  the wake of EO 12044, many federal 
agencies developed new approaches to regula- 
tion that provided increased flexibility and de- 
centralized decisionmaking. On  June 13, 1980, 
President Carter built upon this foundation 
and directed the heads of major federal regula- 
tory agencies to employ specific innovative 
regulatory techniques wherever possible. Of 
the eight techniques cited in  the directive, five 
can apply to intergovernmental regulation : 
performance standards; tiering; marketable 
rights; economic incentives; and compliance 
reform.149 

Performance Standards 

The use of performance standards involves 
regulating through general performance crite- 
ria rather than by detailed specification of the 
means of compliance. Performance standards 
potentially permit greater freedom of action to 
regulated entit ies and reduce compliance 
costs. It i s  argued that they provide more free- 
dom to discover new and more efficient com- 
pliance technologies among the regulated. In 
addition, performance standards may be espe- 
cially beneficial in the regulation of state and 
local governments because they allow regula- 
tion to be tailored more easily to current state 
and local law and existing governmental 
structures. 

Performance standards, however, may be no 
panacea. Skeptics have observed that their in- 
discriminate use could ultimately prove more 
burdensome to state and local governments 
than the more familiar command-and-control 
techniques if the standards are unattainable. 
Moreover, performance standards are only ap- 

propriate where reasonable and achievable 
measures of performance can be devised. 

Tiering 

"Tiering" regulations means tailoring regula- 
tory requirements to fit the size or nature of 
the regulated entity. Tiering is  viewed primarily 
as a means of reducing unnecessary regulatory 
burdens associated with federal recordkeeping 
and reporting requirements, but i t  may be ap- 
pl ied to  compliance requirements as well. 
Tiering provided the conceptual basis for the 
Regulatory Flexibility Act o f  7980 which i s  dis- 
cussed later in this chapter. 

Marketable Rights 

Regulation frequently takes the form of allo- 
cating scarce resources. The traditional ap- 
proach i s  for the government to decide, case 
by case, who is  permitted to undertake partic- 
ular activities and who is  not. An alternative 
approach is  to  create "rights" for conducting 
these limited activities and then to allow the 
rights to pass by trade or sale among bidders. 
For example, four federal agencies are spon- 
soring a $4 million demonstration grant pro- 
gram to help urban areas attract new industries 
and revitalize present ones whi le  meeting 
clean air  requirement^.'^^ Under the program, 
selected urban areas are developing innovative 
approaches for promot ing bo th  economic 
growth and better contro l  o f  air pol lu- 
t ion-including offset banking, trading o f  
emission rights and emission density zoning. 
Overall, a marketable rights approach attempts 
to remove the government from difficult and 
contentious decisions about who can "best" 
use a limited resource. Instead, the market al- 
locates rights according to which users can de- 
rive the most value from their use, measured 
according to their willingness to pay. In addi- 
tion to efficient use of limited resources, a 
marketable rights scheme i s  believed to stimu- 
late development of appropriate innovations 
for future use. 

Economic Incentives 

Many regulatory programs have been set up 
to correct the economic sector's fai lure to 



satisfy public expectations. In many of these 
cases, market failure resulted because private 
sector costs did not accurately reflect total 
costs to society. Pollution is the best known 
example of this kind of market failure. An air 
polluter incurs no direct cost from its emis- 
sions, yet downwind communities must pay for 
the resulting health and material damage. In 
such cases, the traditional regulatory response 
has attempted to eliminate or restrict the un- 
wanted activity and assess fines against 
violators. 

In contrast, an incentives approach seeks to 
correct the problem by proper pricing. Price 
corrections are the most common form of eco- 
nomic incentives and are generally applied 
through fees or subsidies. Major benefits as- 
cribed to economic incentives are that they en- 
courage improvement beyond a particular 
standard and at a faster pace. Of  particular sig- 
nificance to states, which frequently are co- 
regulators of air and water pollution, pricing 
requires less continuous government involve- 
ment, thereby reducing administrative costs of 
regulation to the states. 

Compliance Reforms 
Compliance reforms involve market-oriented 

procedures to replace or supplement strict 
governmental monitoring and enforcement in 
regulation. They include both "third party 
monitoring" and "penalties that reflect the de- 
gree of noncompliance." The compliance re- 
form that is most significant for intergovern- 
mental regulation, however, i s  "self 
certification" whereby state or local govern- 
ments certify their own regulatory programs to 
be consistent with federal standards. 

Certification can be approached in a number 
of ways. In the first case, federal regulators 
could assess the adequacy of state and local 
laws and regulations in relation to their own 
federal laws and regulations and authorize 
substituting state and local regulations for fed- 
eral ones where such action would result in 
equivalent or higher performance of regulatory 
responsibilities. A second and more relaxed 
approach is  now being used in the nine recent- 
ly enacted block grant programs for health, 
education, social services and community de- 
velopment. In this form, state and local gov- 
ernments certify generally that federal regula- 

tory intentions w i l l  be achieved. Proof o f  
compliance is supplied through performance 
reporting and follow-up action undertaken 
largely by the regulated entity itself. 

IMPLEMENTING INNOVATIVE TECHNIQUES 

To increase the use o f  these approaches 
among all federal agencies, in  1980 President 
Carter asked the 35 agencies affiliated with the 
Regulatory Council to conduct a review of their 
programs to see where innovative techniques 
might be applied. To assist agencies in con- 
ducting these reviews, the council held a gov- 
ernmentwide conference on innovative tech- 
niques. The conference was intended to  
provide a forum for regulators to "roll up their 
sleeves and go beyond general philosophizing 
to exchange information on curent practices 
with particular innovative techniques across 
the federal g~vernment."'~' 

As part of i ts  review of agency progress, the 
Regulatory Council published a report invento- 
rying the use of innovative regulatory tech- 
niques among federal agencies. The inventory 
showed a modest departure by agencies from 
traditional command-and-control regulatory 
approaches with some of the new techniques 
being applied to intergovernmntal regulation. 
(See Figure 6-3. ) 

EXPANDED USE OF MARKET-TYPE 
REGULATORY TECHNIQUES UNDER 
THE REAGAN ADMINISTRATION 

The regulatory reform program launched by 
President Reagan under EO 12291 has expand- 
ed and accelerated the drive toward market- 
type regulatory strategies. Earlier efforts were 
important first steps, but they were largely ad 
hoc, depending on Regulatory Council vigi- 
lance and agency good will. The program now 
has an institutional basis as part of the new 
administrative regulatory review and analysis 
program monitored by the Office of Informa- 
t ion  and Regulatory Affairs i n  OMB. Now 
agencies must routinely consider economic 
regulatory alternatives as part of their regula- 
tory analyses and reviews of proposed rules. In 
addition, as was described earlier, agencies 
also must consider less prescriptive alterna- 



tives i n  their semi-annual regulatory agendas. 
Data on the results of these efforts is only be- 
ginning to  come i n  and has yet t o  be compiled 
by the Office of Information and Regulatory Af- 
fairs. However, a study by the General Ac- 
counting Office indicates that consideration of 
regulatory alternatives continues to  fall short 
o f  the administration's goals.152 

The Regulatory Flexibility Act of 1980 

Although the development of economic reg- 
ulatory alternatives has been primarily an exec- 
utive branch undertaking, the Regulatory Flexi- 
b i l i t y  Act o f  7980 indicated Congressional 
interest in  the use of these techniques. The act 
provides a statutory basis for the expanded use 
of tiering to  make federal regulations more 
flexible and less burdensome to  small organi- 
zations. It  charges federal regulators to  antic- 
ipate and reduce the impact of regulations and 
paperwork for governments with populations 
under 50,000 as well as for small businesses 
and other  small entit ies. I f  adhered to, the  
act's standards of federal regulatory behavior 
could reduce the regulatory burden on small 
cities, counties, towns, townships, villages, 
school districts and other special districts- 
over 40,000 small local governments i n  all. 

Under  the  act, federal regulators are ex- 
pressly required to  consider alternative ways of 
adjust ing regulations t o  better ref lect  the 
capacities of small entities. Executive branch 
and independent agency federal regulators 
also are required to  try harder to  notify small 
entities of proposed regulations that wil l  affect 
them and to acquire their participation in  de- 
veloping and considering regulatory alterna- 
tives. The act lists specific procedures agencies 
may use to  generate this participation and it 
designates a single federal officer, the chief 
counsel for advocacy in  the Small Business Ad- 
ministration, to  monitor governmentwide per- 
formance i n  regulating small entities. 

AGENCY RESPONSIBILITIES 

To meet these requirements, agencies are di- 
rected to publish, beginning in April 1981, and 
in  every October and April thereafter, a regula- 
tory flexibility agenda listing rules for which 
the agency anticipates publishing a Notice of 

Proposed Rulemaking in  the Federal Register. 
153 Rules t o  be  inc luded are those having a 
probable significant econmic impact on  a sub- 
stantial number of small entities. Moreover, 
when such rules are published as NPRMs, an 
agency must prepare and make available for 
public comment an "Initial Regulatory Flexibil- 
ity Analysis" (IRFA), to  be published i n  the 
Federal Register wi th the NPRM. The initial 
flexibility analysis must contain: 

Q a rationale for the agency's action; 
the objective and legal basis for the 
proposed rule; 

0 an estimate of the type and number 
of small entities it wil l  affect; 
a detailed estimate and description 
of the reporting, recordkeeping and 
compl iance requirements antici- 
pated; 
an identification of relevant federal 
rules that may conflict with, dupli- 
cate or overlap the proposed rule; 
and 

o a specific discussion of alternatives 
to  the rule that could accomplish 
the same objectives, such as differ- 
ent standards for large and small en- 
t i t ies' (mul t i t ie r ing)  performance 
standards, o r  exemption o f  small 
entities. 

When an agency promuglates a final rule, it 
now must also publish a final regulatory flexi- 
bility analysis (FRFA). The FRFA is to  focus on 
how the agency handled issues raised during 
the initial analysis as well as its responses to  
public comments received as a result o f  pub- 
lishing the initial analysis. 

The act also requires agencies, within ten 
years, to  examine systematically their existing 
and outstanding rules with respect t o  small en- 
tities. Agencies are to  consider the continued 
need for such rules, public complaints regard- 
ing them, their complexity and the extent to 
which they conflict with or duplicate other 
regulations-both federal and state. 

IMPLEMENTATION: THE FIRST YEAR 

The Regulatory Flexibility Act has been i n  ef- 
fect scarcely a year, but oversight already has 



Figure 6-3 
Innovative Techniques Applied to Intergovernmental 

Regulation, October 1980 

DEPARTMENT OR AGENCY INNOVATIVE TECHNIQUE APPLICATIONS* 

Performance Standards 

Education 

Health and Human Services 

Environmental Protection Agency 

Equal Employment Opportunity Com- 
mission 

Education 

Health and Human Services 

Housing and Urban Development 

Occupational Safety and Health Ad- 
ministration 

Collection requirements to be eased for colleges with ex- 
cellent collection records 

Performance standards for state administered AFDC pro- 
grams 

Project to reduce process requirements in state plans 

Urban demonstration grants cost controlled trading and 
other innovative approaches 

Clean air bubble policy established 

National interim regulations for drinking water imple- 
mented as performance standards 

Employee selectin procedures set on a performance ba- 
sis 

Tiering 

Regulatory Requirements for bilingual education 
programs tiered according to the size of school systems 
and other circumstances 

Recordkeeping requirements for grantees will be based 
on size of grant 

Recordkeeping requirements for grantees will be tiered for 
small projects 

Certain requirements for day care centers receiving limit- 
ed amounts of federal funding waived 

More flexible standards for small cities applying for Urban 
Development Action Grants 

Tailoring reporting requirements and abatement sched- 
ules to size of business 

Eliminated recordkeeping requirements for businesses 





begun. Both the House and Senate Subcom- 
mittees on Small Business held hearings on the 
act in  early 1982, and the chief counsel for ad- 
vocacy has monitored its implementation. Thus 
far, all indications are that the act has pro- 
duced little relief for small  government^.'^^ 

The lack of interest shown by agencies in  
tiering their regulations on behalf of small gov- 
ernments results from a number of factors. The 
act's legislative history suggests that the major 
sources of support for the program were the 
small business community and their subcom- 
mittees in Congress. Originally, small govern- 
ments were not even included in the bill, nor 
was their addition the product of a ground- 
swell of support. Small governments were first 
included, wi thout  Congressional hearings, 
during a Senate mark-up session in July 1978.155 
Although the b i l l  was not  enacted in  1978, 
when i t  became law in 1980 small governments 
were included. 

Because the act was passed primarily to ben- 
efit small business, monitoring and oversight 
responsibilities were placed in the Small Busi- 
ness Administration. The SBA has had little ex- 
perience dealing w i th  small governments, 
however, so it i s  not surprising that it has not 
acted aggressively on their behalf.lS6 

In addition, the law's emphasis on economic 
effects may work against agency consideration 
of important nonfiscal effects on small govern- 
ment. Because nonquantifiable effects do not 
fall under commonly held, but often overly 
simple, definitions of economic impact, they 
may not be recognized when agencies identify 
potential impacts on small entities. 

Finally, full implementation of the act may be 
hindered by mistaken perceptions that inter- 
governmental regulation already has been suf- 
ficiently reduced as a result of recent block 
grant initiatives. Although grant consolidation 
has reduced the burdens resulting from some 
forms of intergovernmental regulation, the 
need for flexibility and innovative mechanisms 
has not disappeared. 

President's Task Force on 
Regulatory Relief 

Earlier portions of this chapter focused on 
the process developed by the Reagan Adminis- 
traton M r  reviewing newly proposed regula- 
tions. Although it is  more far-reaching than i ts  

predecessors, this process-even if it i s  totally 
successful-will only produce a reduction in 
the rate at which intergovernmental regulation 
grows. It does not address the burden posed 
by the substantial number of existing 
intergovernmental regulations. 

Accordingly, EO 12291 also created the 
"President's Task Force on Regulatory Relief" 
and empowered it to review existing rules- 
identifying those that are duplicative, incon- 
sistent, or overlapping, or that do not measure 
up to the regulatory standards set forth in the 
order. The task force may designate any ex- 
isting rules for review and may require 
agencies to prepare cost-benefit analyses of 
these rules. 

O n  February 22, 1981, the President an- 
nounced that the task force would be chaired 
by Vice President Bush. The following month 
the Vice President announced i ts  charter, com- 
position and plan of action. The task force is  an 
interagency committee composed of repre- 
sentatives of the Vice President's Office, the 
President's assistant for intergovernmental af- 
fairs, the assistant to  the President for public 
policy, the Chairman of the Council of Eco- 
nomic Advisors, the Attorney General, the Di- 
rector of OMB, and the Secretaries of Treas- 
ury, Commerce and Labor. The staff assigned 
to the task force is  drawn from OMB's Office 
of Information and Regulatory Affairs (OIRA), 
and OIRA's administrator serves as executive 
director to the task force. 

EO 12291 APPLIED T O  EXISTING 
REGULATIONS 

The task force has taken a piecemeal ap- 
proach to designating existing rules for review. 
As a starting point, the task force sought infor- 
mation from those affected by federal regula- 
tions, including state and local governments 
and their associations, about rules felt to be 
particularly burdensome, ineff icient or  
inequitable. 

This request generated a tremendous 
amount of documentary material from state 
and local government associations, including 
lists of rules they believe merit reexamination. 
An OMB inventory of proposals submitted to 
the task force indicated that all seven of the 
major public interest groups submitted docu- 



ments, as did 17 individual states, 26 counties, 
12 regional planning bodies, and 9 municipali- 
ties. Taking grant, regulatory and tax-related 
rules together, these included some 2,800 sub- 
m i s s i o n ~ . ~ ~ ~  Although many were duplicative, 
the range of submissions was wide. Programs 
most often identified as burdensome were: 
regulations implementing the Clean Air Act 
Amendments o f  1970; clean water and safe 
drinking water regulations; Titles VI and VII of 
the Civil Rights Act of  1964; National Environ- 
mental Policy Act regulations; Titles I and IV of 
the Elementary and Secondary Education Act; 
vocational education and rehabilitation regula- 
tions; Education for All Handicapped Children 
Act requirements; food stamp regulations; Aid 
to Families with Dependent Children program 
rules; low-income energy assistance grant reg- 
ulations; Environmental Protection Act con- 
struction grant regulations; Medicaid rules; 
Health Planning requirements; rules relating to 
the Community Development Block Grant Pro- 
gram and its Housing Assistance Planning re- 
quirements; federally assisted single family 
and multifamily housing regulations; the Davis 
Bacon Act; Comprehensive Employment Train- 
ing Act rules; Urban Mass-Transit rules; and 
highway and highway safety program regu- 
l a t i o n ~ . ' ~ ~  

Based on these submissions and recommen- 
dations from groups in other sectors of the 
economy, the Task Force designated 111 feder- 
al regulations for immediate review and possi- 
ble revision by federal agencies. Of this initial 
total 27-or nearly 25%-were intergovern- 
mental in character.lS9 Exhibit 6-3 lists these 
regulations. 

TASK FORCE PROGRESS 

A recent report by the Task Force on Regula- 
tory Relief indicates the extent of progress in 
the effort to date. As of August 1982, the task 
force had completed action on 13 of the 27 
intergovernmental regulations selected for ini- 
tial review.160 Regulatory modifications re- 
sulting from these reviews were estimated to 
total $4-6 billion in one-time savings for state 
and local governments and an additional $2 bil- 
lion in annually recurring costs.161 The task 
force also estimated these regulatory actions 
will reduce paperwork costs to state and local 
governments by nearly 12 million work hours 

each year.162 Examples of prominent regulatory 
relief actions taken by the Administration thus 
far include: 

revised rules to permit local authori- 
ties more discretion in providing the 
handicapped with access to  mass 
transit, estimated to save $2.2 billion 
in capital costs; 
withdrawal of Department of Trans- 
portation rules relating to urban 
transportation planning analysis, 
uniform traffic control devices 
among the states, and procedures 
for governing bus rehabilitation and 
emergency stockpiling; 
withdrawal of the Education Depart- 
ment's proposed rules requiring lo- 
cal school districts to instruct chil- 
dren not proficient i n  English in 
their native languages; 
review of the Education Depart- 
ment's rules requiring schools and 
colleges receiving federal grant's to 
spend as much on women's athletic 
programs a men's; and, 
proposed changes in the administra- 
t ion of Davis-Bacon Act require- 
ments establishing prevailing wages 
for federally aided construction 
projects; estimated annual savings 
of $585 mi1li0n.l~~ 

While these actions have been impressive, a 
variety of difficulties have confronted the regu- 
latory relief effort. Some of the regulatory initi- 
atives have been blocked by Congress or the 
courts. The Davis-Bacon reform, for example, 
has yet to take effect pending legal action. Sim- 
ilarly, the Administration's proposals concern- 
ing handicapped education requirements met 
such a storm of criticism from affected families 
and from Congress that they were withdrawn. 
State and local governments have also com- 
plained that, apart from their initial submis- 
sions of l ists of problem mandates, the Presi- 
dent's task force has sought little consultation 
or input from them concerning the substantive 
reform process.16' Perhaps the most common 
criticism thus far, however, has been a sense 
of disappointment with the results of substan- 
tive reform. One critic described the problem 
this way: 



Exhibit 6-3 
Programs Affecting State and Local Governments 

Designated by the President's Task Force on 
Regulatory Relief for Substantive Reform 

ARMY CORPS OF ENGINEERS 
0 Dredge and Fill Permit Pro- 

gram-Section 404 of the Clean Water 
Act. 

0 Water Conservation Clause Planning Re- 
quirements (Presidential Memo July 12, 
1978) 

OFFICE OF MANAGEMENT AND BUDGET 
A-95 Project Notification and Review 

0 Urban Impact Analysis 

FEDERAL EMERGENCY MANAGEMENT 
ADM l N ISTRAT I0 N 

National Flood Insurance Program 
(Flood Disaster Protection Act) 

EDUCATION DEPARTMENT 
o Title IX-Sexual equality in athletic 

programs 
0 Section 504 of the Handicapped Reha- 

bilitation Act requiring nondiscrimination 
on the basis of handicap 
Education For Handicapped Children 
Act requirements 

ENVIRONMENTAL PROTECTION AGENCY 
Consolidated Pollution Control Permits 
Industrial Wastewater Pretreatment 
Requirements 

DEPARTMENT OF HOUSING AN URBAN 
DEVELOPMENT 

o CDBG regulations including: citizen par- 
ticipation; expected to reside requirement 
in housing assistance plan; small cities 
requirements; and, neighborhood strate- 
gy areas targeting requirements 
Environmental Impact Statements 
(NEPA) 
Utility allowance requirements in Public 
Housing Authority projects 
Lease grievance procedures in Public 
Housing Authority projects 

Minimum property standards in federally 
assisted housing units 

DEPARTMENT OF HEALTH AND HUMAN 
SERVICES 

Medicaid requirements for the states 
Health care institutions certification and 
surveys 

DEPARTMENT OF THE INTERIOR 
0 Surface Mining Regulations 

OFFICE OF PERSONNEL MANAGEMENT 
Federal standards for merit system of 
personnel administration 

DEPARTMENT OF AGRICULTURE 
o National School Lunch Program Report- 

ing requirements 

DEPARTMENT OF ENERGY 
Residential Conservation Service 

Program 

DEPARTMENT OF JUSTICE 
Section 504 of the Rehabilitation Act 

DEPARTMENT OF TRANSPORTATION 
Section 504 

Requirements-Transportation 
Highway statistics reporting requirements 
Design standards for highways and geo- 
metric design standards for resurfacing, 
restoring and rehabilitating highways 

DEPARTMENT OF LABOR 
Davis-Bacon requirements 
Labor standards provisions of construc- 
tion contracts. 

Source: Presidential Task Force on Regulatory Relief, 
Reagan Administration Achievements in Regulatory 
Relief for State and Local Government: A Progress Re- 
port, Washington, DC, August 1982 (Processed). 



Unfortunately, judged against the 
results expected because of . . . cam- 
paign rhetoric . . . the Administra- 
tion's regulatory reform program to 
date appears shallow, weak and 
poorly focused.. . . After one year in 
office the Vice President's task force 
has identified only 100 rules to re- 
view.. . . Certainly [it] should be able 
to find more than 100 rules needing 
changing . . .M5 

Others believe that after a fast start, ". . . the 
prospects for substantive regulatory reform 
look dimmer today than they did nine months 
ago."'& Various reasons have been offered to 
explain this result. 

IMPLEMENTATION PROBLEMS 

Part of the problem has been explained in 
management terms-the process through 
which rules must go if they are to be modified 
administratively. Others maintain that there is  
a problem of overconcentration on administra- 
tive approaches rather than on the regulatory 
statutes themselves, which, these experts 
hold, are the real source of the problem. Each 
of these contentions is examined in turn. 

Managing the Review Process 

Historically, the procedure for modifying ex- 
isting rules has followed the same course as 
that for promulgating entirely new ones. Pur- 
suant to requirements of the Administrative 
Procedure Act, an agency publishes an NPRM 
in the Federal Register; after public comment, 
a final rule may be issued. EO 12291 added sev- 
eral steps to this process, requiring that execu- 
tive branch agencies first submit proposed or 
final rules-both new and newly modified 
ones-to OlRA staff for evaluation. But it has 
not changed the notice and comment process 
itself. Moreover, the process used to review 
existing rules that are proposed for modifica- 
tion is  identical to that for newly proposed 
rules. Regulations are examined by the OlRA 
staff for consistency with the principles set 
forth in the executive order. If found wanting, 
they are returned to the responsible agency for 
reevaluation. At this point, the agency may re- 
write or withdraw the rule, or it may take no 

action. Once the agency has revised the rule, 
however, it must be submitted to OlRA again 
for review. Should OlRA approve the revision, 
an NPRM may be published in the Federal Reg- 
ister, which begins the notice and comment 
phase of rulemaking. When a final rule i s  to be 
published, the OlRA review is  repeated. 

One important difference between routine 
agency review of existing rules and task force 
designation of a rule may contribute further to 
delay. In the first case, modification i s  the 
agency's own idea; in the second it i s  not. Al- 
though promulgating rules was never intended 
to be speedy, the process is apt to be especial- 
ly slow when imposed from outside. In the 
words of OIRA's Regulatory Policy Branch 
chief, "From the OMB standpoint, it takes a lot 
of pressure to get agencies to  modify their 
rules.""7 In the process of doing so, OMB has 
encountered significant organizational inertia 
and lobbying on behalf of individual regula- 
t i on~ . "~  According to this view, the assistance 
and support of top agency management offi- 
cials is  of fundamental importance. 

From the agency perspective, the process 
may be protracted because established rules 
frequently become standard operating proce- 
dure. Although persons familiar with a regula- 
tion's legislative history may have left the agen- 
cy, the history-together with the rule's 
rationale and its implementation record-must 
be known before a change i s  made. Staff may 
question the desirability of modification, or 
they may believe that the present rule is 
needed to achieve the federal regulatory goal. 
Even if agency personnel were committed to 
modifying a particular rule, staff and budget 
cuts might make it difficult to do so in a timely 
f a ~ h i 0 n . l ~ ~  

Failure to Reform Existing Statutes 

Some commentators believe that, thus far, 
the key factor limiting success of substantive 
regulatory reform under the Reagan Adminis- 
tration stems from inadequate emphasis on 
legislative changes in burdensome regulatory 
statutes. They argue that permanent substan- 
tive reform will depend upon revisions in law 
rather than on less rigorous regulatory en- 
forcement, reduced regulatory agency budg- 
ets, or narrow administrative readings of regu- 



latory statutes-all of which may be reversed 
by future admini~trat ions.~~~ "We're very dis- 
appointed in [Reagan's] legislative regulatory 
reform program," one business official com- 
plained. "To really effect change it has to be 
done legislatively.. . . All the things they have 
done up to now have been transitory."17' Simi- 
larly, Marvin Kosters and Jeffrey Eisenach re- 
cently observed that "It i s  surprising the [Rea- 
gan] Administration's program has not 
included proposals for legislative change." 
They note that "knowledgeable critics fre- 
quently place much of the blame for faulty and 
inefficient regulation on the basic enabling 
legislation."172 

Such critics commonly point to the Clean Air 
Act as a case where legislative reform is  neces- 
sary. Many regarded the act as a likely first can- 
didate for statutory change because President 
Reagan had singled it out as particularly waste- 
ful and ineffective during his campaign and be- 
cause it was due to expire September 30,1981. 
Moreover, many experts have pointed to nota- 
ble shortcomings in the law. Robert Crandall of 
the Brookings Institution argues this "baroque 
statute" has been a particularly ineffective and 
expensive regualtory program: 

Federal clean air policy costs our 
society more than $20 billion a year 
and returns benefits that are modest 
at best. The rate of improvement in 
measured air quality has generally 
been lower since EPA was estab- 
lished in 1970 than it was in the dec- 
ade of the 60s. Expensive controls on 
automobiles have not led to any dis- 
cernible improvement in average 
smog 1e~e l s . l ~~  

He states that: 

Had the administration been ready 
and wil l ing in early 1981, i t  surely 
should have been able to launch a 
major assault on the more outra- 
geous provisions of the Clean Air 
Act . .  . . A proposal to accelerate the 
shift away from a cumbersome Gos- 
plan approach and towards market 
incentives . . . would certainly have 
been welcome.. . . Just changing a 
few provisions of the Clean Air Act 
and nudging the bureaucracy at EPA 

would . . . save billions of dollars in 
control costs without sacrificing 
clean air goals.174 

Nevertheless, 1981 came and went without 
any concerted effort by the Administration to 
revise the program's structure or its major pro- 
visions; rather, Congress adopted a simple 
one-year extension. Although the Administra- 
tion promised to propose major amendments 
during 1982, this has proven difficult and some 
observers doubt that Congress will act before 
1983. 

If the Clean Air Act illustrates the obstacles 
to substantive reform through the legislative 
process, the development of rules for the nine 
new block grants enacted in August 1981, 
illustrates the dramatic changes possible 
through a combination of permissive legisla- 
t ion and concerted administrative leader- 
ship.175 Altogether these grants for community 
development, education, social services and 
health folded-in nearly $8 billion in funding for 
some 77 grant programs. In the seven block 
grants administered by the Department of  
Health and Human Services, over 600 pages of 
program regulations were rendered obsolete, 
replaced by only seven pages of block grant re- 
quirements. Thus, from a regulatory reform 
perspective, the new block grants appear to be 
remarkably free of federal prescription. 

This dramatic reduction in grant require- 
ments is only partly the result of consolidation. 
As multiple programs are merged, duplicative 
rules can be consolidated into a single set of 
requirements. In the new block grants, how- 
ever, this natural reduction has been maxi- 
mized by the Administration's determination to 
implement the programs with a minimum of 
federal direction and guidance. For example, 
interim final rules implementing the new HHS 
block grants encouraged states to interpret the 
law for themselves and to develop their own 
procedures for compliance: 

To the extent possible, [the depart- 
ment] will not burden the states' ad- 
ministration of the programs with 
definitions of permissible and pro- 
hibited activities, procedural rules, 
paperwork and recordkeeping re- 
quirements, or other regulatory pro- 
visions. The states will, for the most 



Table 6-3 
Block Grant Reporting Requirements 

Social Services 

Low Income Energy 

Community Services 

Maternal and Child Health 

Preventive Health 

Alcohol, Drug Abuse and 
Mental Health 

Primary Care 

Education Consolidation 

HUD's State-Administered 
Small Cities 

TOTAL 

(In Papetwork Man-Hours) 

FY 81 FY 82 
Burden Burden 

FY 81 -82 
Reduction 

4,581,433 

49,966 

280,702 

(+ 1 1,626) 

75,267 

1 68,358 

42,000 

78,000 

150,275 

-5,414,375 

Source: Office of Management and Budget, Information Collection Budget of the United States, Fiscal Year 1982, 
(Washington, DC: Office of Management and Budget, 1982), p. 16. 

part, be subject only to the statutory gorical grants. Table 6-3 summarizes these 
requirements, and the department reductions.177 
will carry out its functions with due Despite the Administration's efforts to  
regard for the limited nature of the achieve intergovernmental regulatory relief, 
role that Congress has assigned to however, experience from the past indicates 
us.17' that block grants tend to be recategorized over 

time.178 Congress generally has been reluctant 
Because the block grants do not have stand- to relinquish permanent control over program 

ard reporting forms of recordkeeping require- priorities and- procedures. ~relimina* indica- 
ments, they dramatically reduce the federal tions suggest that this tendency may affect the 
paperwork burden imposed on state and local new block grants as well. Members of Con- 
governments. According to OMB, paperwork gress successfully resisted several of the Rea- 
wi l l  be reduced to an estimated 1.1 mill ion gan Administration proposals for deregulating 
work hours, from a previous estimated level of the Community Development Block Grant for 
6.5 million work hours under the former cate- small cities.179 In addition, court challenges are 



threatened over existing regulatory interpreta- 
tions of the new grants.laO Clearly, only time 
will tell whether the current effort to devolve 
control over these grants will ultimately prove 
more successful than past attempts. 

SUMMARY CONCLUSIONS AND 
OBSERVATIONS 

Trends in Regulatory Reform 

This chapter has traced a decade of federal 
regulatory reform efforts. From the record of 
that period, several major findings emerge. 

Although there has been an unprecedented 
increase i n  regulatory reform activity, this 
growth has been outpaced by the vastly in- 
creased magnitude of federal regulation itself. 
In response to a growing sense that past efforts 
have been insufficient to the task, the federal 
government has recently turned to even 
stronger and increasingly controversial meas- 
ures to mitigate regulatory excesses. This trend 
culminated in  several major initiatives 
launched by President Reagan almost immedi- 
ately upon taking office in 1981, as well as in 
Congressional consideration of a comprehen- 
sive regulatory reform bill in 1982. 

Most o f  this reform activity has been 
prompted by concerns about excessive private 
sector burdens, not intergovernmental ones. 
Consequently, few of the early initiatives were 
directed specifically toward problems peculiar 
to intergovernmental regulation. Even so, a 
number of changes benefited state and local 
governments as part of a broader drive to im- 
prove the management of federal regulatory 
policy. Later, as the extent of federal 
intergovernmental regulation began to be rec- 
ognized and as sentiment grew that something 
ought to be done about it, federal initiatives 
began to focus on mitigating the effects of reg- 
ulatory programs on state and local govern- 
ment finances and operations. These reforms, 
more than any that preceded them, single out 
intergovernmental regulation as particularly 
deserving of attention. 

Overall, regulatory reforms have been based 
on one of two general models: a procedural 
one focusing on the processes employed by 
Congress and executive agencies as they make 
and administer federal regulatory policy and a 
substantive approach that examines individual 

regulations rather than the processes that pro- 
duce them. The first approach emphasizes 
comprehensive changes which, if undertaken, 
would be as likely to affect future regulatory 
problems and programs as current ones. The 
second strategy is  characteristically piecemeal, 
delving into the content of particular require- 
ments in a case-by-case fashion. This approach 
alters specific rules to make them less burden- 
some, ineffective, inefficient or inequitable. 

One of the principal characteristics-and 
problems-of regulation is  that the regulator 
seeks the benefits of regulation while avoiding 
many of the costs. But attaining regulatory 
goals-clean air, clean water, assuring health 
and safety, and protect ing civi l  rights-re- 
quires the expenditure of significant public 
and private resources. The costs of achieving 
such national goals are borne, in large part, by 
nonfederal actors: state and local govern- 
ments, private businesses and private citizens. 
Because federal regulatory agencies have few 
incentives to keep total regulatory costs down, 
Presidents have devised procedural techniques 
to  encourage agencies to  regulate more 
economically. 

Beginning with President Ford, each new Ad- 
ministration has required agencies to assess 
the costs and benefits of major proposed regu- 
lations. Yet, under both the Ford and Carter 
regulatory analysis and review programs, 
agencies were for the most part free to under- 
take analyses in pro forma fashion or to ignore 
their results. Most observers agree they did 
both. The Reagan Administration, faced with 
the failure of agency analyses to make a visible 
difference in  either the quantity or character of 
federal regulation, began to require agencies 
to submit all proposed regulations to analytical 
review according to principles set forth in EO 
12291. More important, the President instituted 
a strong OMB oversight program in which each 
agency regulatory proposal, together with its 
analysis, is  reviewed and approved by OMB. 
The new program has been l ikened to 
"threading the eye of the needle" because 
OMB has announced i ts intention to approve 
only economical regulations for which a clear 
statutory basis exists. 

The new process is  regarded as more suc- 
cessful than i ts  predecessors. As evidence of 
this improvement, the number of federal regu- 



lations promulgated in  1981 was vastly reduced 
from the previous year. In  addition, it appears 
that regulations are being framed in a more 
cost-effective, economical manner. What these 
differences mean for intergovernmental regu- 
lation is  not yet clear, however. Although the 
new program is the first to  specifically menfion 
state and local government costs as among 
those agencies should consider, the executive 
order does not specify what kinds of intergov- 
ernmental impacts should be included. On the 
other hand, because state and local govern- 
ments are currently subject to  so much federal 
regulation, they seem likely to  be numbered 
among the program's principal beneficiaries. 

At the same time that Presidents have been 
trying to turn federal agencies toward more ef- 
ficient regulation, Congress has been looking 
for methods to close the gap between bureau- 
cratic interpretation of regulatory statutes and 
legislative intent. The usefulness of Congress' 
traditional oversight tools has been diminished 
because oversight comes too late and is  largely 
advisory. For these reasons, Congress has 
turned increasingly to the legislative veto as a 
technique for reviewing agencies' contem- 
plated actions. Nearly half of the 190 laws con- 
taining legislative veto provisions were enacted 
in  the last ten years-33 by the 96th Congress 
alone. O f  these 33, almost 50% have some 
bearing on intergovernmental regulation. His- 
torically, Congress has applied the legislative 
veto only to certain agencies and regulatory 
programs, but now it is  considering an across- 
the-board veto provision as part of a compre- 
hensive regulatory reform package. The advisa- 
bility of such a provision is  strongly debated. 
Advocates believe i t  w i l l  resolve Congress' 
oversight dilemma. Critics, on the other hand, 
believe it will inappropriately involve Congress 
i n  executive processes, prove to  be 
unworkable, and give the potentially mistaken 
impression that Congress approves of regula- 
tions that pass through the process without 
Congressional comment. 

In addition to coping with the federal bu- 
reaucracy, Congress has had equal difficulty 
developing a sense of policy and fiscal restraint 
among its own members. Consequently, Con- 
gress also has sought to address problems that 
result from a failure to bring information about 
the costs of intergovernmental regulatory leg- 

islation to bear upon its own deliberations. In 
an effort to  highlight these costs and to mini- 
mize them, Congress enacted the State and Lo- 
cal Cost Estimate Act o f  7987 requir ing the 
Congressional Budget Office (CBO) to prepare 
cost estimates-fiscal notes-to assist Con- 
gress' consideration of intergovernmental leg- 
islation. Recent studies indicate that the CBO 
will have difficulty fully implementing the act 
largely because of technical and data collection 
problems. Still, with increased staff and budg- 
et, CBO should accomplish its mission, and 
state experience suggests the effort will be 
worthwhile. 

Before 1967, when national agencies set to 
work implementing federal intergovernmental 
regulatory programs, state and local govern- 
ments often resembled observers of the proc- 
ess rather than participants in  it. I n  some 
cases, they became aware of regulations only 
after becoming subject to them. In 1967, a new 
budget circular-A-85-opened a channel for 
formal consultation dur ing the formative 
stages of agency regulation-writing between 
federal agencies and subnational governments, 
including their associations. Although the pro- 
gram experienced many operational difficul- 
ties, it represented the highwater mark of 
formal intergovernmental consultation oppor- 
tunities. Over time, the scope and extent of 
federal regulation vastly increased, but the av- 
enues for state and local government consulta- 
tion were reduced. The reduction began when 
President Carter replaced the A-85 program 
with a decentralized, less formal consultation 
process that was largely ignored by federal 
agencies. The new program was rescinded by 
President Reagan, but a new consultation proc- 
ess has not been established under current re- 
view procedures. Thus, at the present time, 
the history of federal opportunities for state 
and local governments' consultation has come 
fu l l  circle- f rom no special consultation 
mechanisms in 1966, before the Budget Bureau 
issued Circular A-85, to a return to his situa- 
tion in 1982, one year after the rescission of EO 
12044. 

The early 1980s mark a transition in federal 
regulatory reform strategies. In addition to 
process-related reforms, both the President 
and Congress have pursued additional reforms 
that reflect a different intergovernmental regu- 



latory philosophy-one that is  more relaxed, in 
which compliance is  made more flexible, and 
where the federal presence i s  markedly re- 
duced. I n  expressing this new philosophy, 
both Presidents Carter and Reagan encouraged 
agencies to use market-type regulatory mecha- 
nisms instead of traditional command-control 
techniques. I t  i s  too early to be certain about 
agencies' responses or the effects of the new 
techniques, but early impressions suggest that 
when alternatives are effectively employed, im- 
plementation i s  more efficient, effective and 
less intrusive. One such new technique-tier- 
ing-is now part of the Regulatory,Flexibility 
Act enacted by Congress in 1980. This act re- 
quires agencies to take into account the effects 
their proposed regulations will have on small 
businesses and governments and to adjust 
them accordingly. 

An even more forceful expression of this 
new philosophy is  President Reagan's Presi- 
dential Task Force on Regulatory Relief. This 
group has been given the power to designate 
particularly burdensome regulations for review 
by agencies and by the Office of Information 
and Regulatory Affairs at OMB. Thus far the 
process has led to numerous regulatory modi- 
fications and a number of rescissions. Of the 
100 plus rules that were designated for review 
in 1981, about one-quarter affect state and lo- 
cal governments. Task force efforts have al- 
ready brought a measure of relief to state and 
local governments, principally by eliminating 
requirements for retrofitting mass transit sys- 
tems to provide access for all handicapped per- 
sons and by withdrawing proposed regulations 
mandating bilingual education. Still, appraisals 
to date are mixed. Many people believe that 
the Administration has made a good start and 
await further action with some optimism. But 
some are concerned that the process has yet to 
tackle many troublesome regulatory statutes or 
to  address the large body of smaller regula- 
tions that impose a significant burden on state 
and local governments. Furthermore, critics 
are concerned that state and local govern- 
ments have not been consulted adequately 
concerning proposed revisions. 

Although the task force has succeeded in 
eliminating a number of expensive and bur- 
densome intergovernmental regulations, i t  i s  
the enactment of nine block grants in 1981, to- 

gether with OMB's success in  holding their at- 
tached rules to a bare minimum, that stands 
out as the most visible achievement of substan- 
tive intergovernmental regulatory relief thus 
far. Whether this is  a lasting or temporary phe- 
nomenon, however, depends on whether the 
tendency toward "creeping conditionalism" 
associated with the first generation of block 
grants can be resisted with the second. 

Interpreting the Trends 

The foregoing discussion suggests that the 
range of recent federal reform initiatives is 
wide, affecting the processes of rule develop- 
ment, drafting, promulgation and review as 
well as the substance of particular intergovern- 
mental regulations. Such diversity reflects the 
plural character of regulatory policymaking. 
Over the past decade, Presidents, Congress, 
agencies, and public interest groups have pro- 
moted different reforms, many of which reflect 
the different stakes they have in the federal 
regulatory system. In part, the accommodation 
of their differences explains the "helter 
skelter" character of the reforms described in 
this chapter. 

Generally, support for these initiatives has 
stemmed from a belief that they would pro- 
duce greater economic efficiency, administra- 
tive effectiveness or political accountability. 
But preferences also have been based on stra- 
tegic considerations. For example, Presidents 
have supported administrative regulatory re- 
view and Executive Off ice of the President 
oversight because they enhance presidential 
control. Congress has advocated a legislative 
veto of rules and regulations, believing such a 
veto would increase its capacity to oversee the 
bureaucracy. Finally, public interest groups 
have sought to restore their access to regula- 
tory policymaking. Figure 6-4 depicts the 
range of past, current and proposed initiatives 
that affect intergovernmental regulation; it 
also suggests who among the Congress, the 
President, federal agencies and state and local 
governments and their associations is  likely to 
benefit from each. 

Overall, the pattern suggested i s  one i n  
which Congress, the President, state and local 
governments, public interest groups and the 
public-at-large all seek to gain more power 



Figure 6-4 
Range of Discontinued, Current and Proposed Federal 

Regulatory Reforms and the Distribution of Their Benefits 
Among Key Actors in the Intergovernmental Regulatory System, 

1 975-82 

Principal Beneficiaries 

Presldent 

State and Local 
Governments and Federal 

Congress Publk Interest Groups Agencles 

DISCONTINUED 
Regulatory Calender 
A-85 (and other procedures 
Plain English 
Advance Notice and Com- 
ment 
Expanded Notice and Com- 
ment Period 

Current 
(1 982) 

Agency Regulatory Review Legislative Regulatory Agenda 
and Analysis (executive veto (particu- 
branch) lar programs) 
OMB Oversight of Fiscal Notes 
Rulemaking (executive 
branch agencies) 
Paperwork Budget 

-- 

PROPOSED Regulatory Budget Legislative FACA exemption 
veto (across 
the board) 

Agency Regulatory Review Expanded Notice and Com- 
and Analysis (all regulatory ment Period 
agencies) 

Judicial Review 
OMB Oversight of Hybrid Rulemaking 
Rulemaking (all agencies) 

over federal regulatory decisions and proc- 
esses than they have had in the past. But, it 
also shows that the Executive Off ice of the 
President is  succeeding to a greater extent than 
the others. State and local governments will 
have to wait for Congress to enact the "Regula- 
tory Reform Act of 1982" if they are to regain 
the regulatory access they once enjoyed. Con- 
gress may continue to attach legislative vetoes 
to particular bills, but a generic legislative veto 
to increase Congressional control over agency 
rulemaking has yet to  be enacted and it would 
have to survive a likely Constitutional chal- 
lenge before the courts. 

To date, the effects of recent shifts in regula- 
tory power on state and local governments 

have been mixed. Recent executive branch ef- 
forts have decreased the amount of intergov- 
ernmental regulation. At the same time, state 
and local access to  federal regulatory 
policymaking has declined. In  combination, 
these contradictory trends cloud the future of 
intergovernmental regulation. The absence of 
meaningful participation by state and local 
governments in  current deliberations about 
changing existing rules and i n  the process 
through which new regulation are promul- 
gated may not affect their prospects for short- 
term regulatory relief. But neither wil l  it help 
them shape the course of current and future 
regulations affecting them. 

Counted simultaneously among the most 



regulated sectors of the United States and of techniques and equity in cost-sharing. In the 
among the primary implementors of federal end, however, they must be their own best 
programs and regulations, state and local gov- friends as well; in a federal and pluralistic sys- 
ernments may be the best source of informa- tem of government, states and localities must 
tion available to federal regulators on issues depend upon themselves to shape regulations 
such as administrative feasibility, prospects for affecting them. They cannot rely upon the al- 
a succesful implementation, appropriateness truism of the federal government. 
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Chapter 7 

Findings, Issues and Recommendations 

SUMMARY FINDINGS 

State and local governments, like the busi- 
ness sector and private individuals, have been 
affected greatly by the massive extension of 
federal controls and standards over the past 
two decades. These extensions have altered 
the terms of a long-standing intergovernmental 
partnership. Where the federal government 
once encouraged state and local actions with 
fiscal incentives, it now also wields sanc- 
tions-or simply issues commands. The devel- 
opment of new techniques of intergovernmen- 
tal regulation presents a challenge to the 
balance of authority in, and the effective oper- 
ation of American federalism. Just as reform of 
the burgeoning system of grants-in-aid was a 
continuing preoccupation of federal, state and 
local officials throughout the past decade, re- 
form of the new regulatory programs deserves 
a priority position on the policy agenda of the 
1980s. 

In this study of Regulatory Federalism: Poli- 
cy, Process, Impact and Reform, the Commis- 
sion has highlighted and sought to explain the 
growth and operation of new forms of inter- 
governmental regulation. The six preceding 
chapters have identified four major types of 
regulatory programs affecting state and local 
governments; examined their legal founda- 
tions under the U.S. Constitution; described 
their origins and development through the leg- 
islative process; reviewed problems of rule- 



making, administration and enforcement; 
probed the fiscal and managerial impact of fed- 
eral regulation on state and local governments; 
and assessed past and current proposals for 
regulatory reform. 

This review suggests six major summary 
findings: 

Dur ing the 1960s and 1970s, state 
and local governments for the first 
time were brought under extensive 
federal regulatory controls; 
Federal intergovernmental regula- 
tion takes a variety of new adminis- 
trative and legal forms; 
Although the new forms of regula- 
tion have been litigated heavily, by 
and large the federal courts have 
done little to constrain the regula- 
tory proclivities of Congress or the 
executive branch; 
The real nature and extent of the im- 
pact of federal regulation on state 
and local governments is  still not 
fully understood; 
Intergovernmental conflict and con- 
fusion have hampered progress to- 
ward achieving national goals; and 

0 Past efforts at regulatory reform 
have given little attention to prob- 
lems of intergovernmental concern. 

Each of these findings i s  discussed briefly 
below. 

Finding # I  

During the 1960s and 1970s, State and 
Local Governments for the First Time 

Were Brought Under Extensive Federal 
Regulatory Controls 

State and local governments have become 
major targets for federal regulation only in the 
past two decades. Over this period, national 
controls have been adopted affecting public 
functions and services ranging from automo- 
b i le  inspection, animal preservation and 
college athletics to water treatment and waste 
disposal. In field after field, the power to set 
standards and determine methods of compli- 
ance has shifted from the states and localities 
to Washington. Many aspects of policy (includ- 
ing budgetary priorities) and administrative 

procedure (including personnel practices) are 
now significantly influenced by federal regula- 
tory "mandates." 

Chapter 1 of this report, and Appendix Table 
I-A, tallied 36 major regulatory statutes affect- 
ing state and local governments adopted be- 
tween 1964 and 1978. Examples of the best- 
known and most controversial include the 
Clean Air Act Amendments of 1970, which cre- 
ated federal air quality and emissions stand- 
ards; the Rehabilitation Act of  1973, which in  
Section 504 barred all forms of discrimination 
against the handicapped; and the National 
Maximum Speed Law, which established the 55 
mph speed limit. These and the many other 
regulatory statutes have spawned dozens (or in 
some cases hundreds or thousands) of specific 
rules. For example, the bilingual education re- 
quirements that have mandated schools to pro- 
vide native-language classroom instruction to 
non-English speaking students are simply one 
set of rules derived by interpretation of Title VI 
of the Civil Rights Act of  1964, which barred ra- 
cial and ethnic discrimination in federally as- 
sisted programs. The numerous requirements 
prepared by a single agency, the Department 
of Transportation, to implement Section 504 
f i l led 51 pages of f ine pr in t  i n  the Federal 
Register. 

The growing and, in most instances, legiti- 
mate concern for civil rights, the environment 
and health and safety issues produced a pat- 
tern of intergovernmental regulation that af- 
fected some of the most traditionally local of 
public concerns. It i s  worth recalling that, in 
the 1950s and 1960s, it was uncertain whether 
or not it would be appropriate for the national 
government to provide even comparatively 
limited financial aid to public schools. In the 
intervening period, however, federal require- 
ments have mandated special educational as- 
sistance for the handicapped and non-English 
speaking; required that every school and 
college be examined for evidence of race and 
sex discrimination in admissions, coursework, 
faculty appointments and extracurricular activi- 
ties; and specified policies regarding the ac- 
cess of parents and students to school records. 
Meanwhile, the principal financial responsibili- 
ty for education remains where it always has 
been: at the state and local levels. 

In some other fields, including environmen- 



tal protection, the federal government has of- 
fered very substantial financial aid to help 
meet new national goals. In this area, however, 
there has been a sharp reduction i n  state 
autonomy-despite statutory declarations that 
environmental control is, as it has always been, 
principally a function of state and local govern- 
ment. Over this period, there has been a dra- 
matic t ightening o f  national standards and 
administrative oversight for water and air pol- 
lution control, as well as the extension of fed- 
eral requirements into such areas as drinking 
water quality, hazardous waste disposal, en- 
dangered species protection and surface min- 
ing reclamation. Furthermore, a l l  federally as- 
sisted projects must be reviewed for possible 
threats to the quality of the environment. To a 
considerable degree-and probably inevita- 
bly-environmental policy has become nation- 
al policy, with state and local governments 
functioning principally as the implementors of 
programs conceived in  Washington and moni- 
tored closely by the federal executive branch. 

Of course, the federal government i s  not a 
newcomer to the regulatory business. As was 
indicated in Chapter 3, the creation nearly a 
century ago of the Interstate Commerce Com- 
mission to oversee the operations and rate- 
setting practices of major railroads established 
a pattern for later federal intervention. Begin- 
ning with the Sherman Antitrust Act o f  1890, 
the government made a permanent commit- 
ment to prohibit monopolistic practices while, 
during the Progressive era (roughly 1901-201, 
federal controls were extended over a number 
of additional social and economic fields. A sec- 
ond, and even more far-reaching, wave of reg- 
ulatory initiatives occurred during the New 
Deal period (1933-38). Modern controls over 
truck transportation, radio communications, 
labor negotiations, and the securities market, 
among others, date from these years. 

The "new social regulation" of the 1960s and 
1970s-involving dozens of enactments in such 
fields as civi l  rights, consumer protection, 
health and safety, and environmental qual- 
ity-was simply a third period of federal regu- 
latory activism. Yet, it also was the most exten- 
sive, producing the largest number of new 
regulatory statutes and agencies, and ex- 
tending federal controls to a host of new policy 
fields. 

A number of features distinguish this latest 
round of national regulation from prior enact- 
ments. One is  the more frequent reliance upon 
executive branch agencies, rather than inde- 
pendent commissions, to  administer regulatory 
programs. From the standpoint of federalism, 
however, the most important characteristic of 
these recent regulatory initiatives is  that many 
have a direct impact on state and local govern- 
ments. By and large, the federal regulatory 
statutes adopted in earlier periods were di- 
rected toward the private, and especially the 
business, sector. Many o f  these statutes 
preempted state laws, but did not otherwise 
tamper with their governmental processes or 
services. In contrast, a large proportion of the 
newest regulatory measures are aimed at, or 
implemented by states and localities. De- 
pending upon the area in  question, these gov- 
ernments serve as co-regulators or  as 
regulatees. 

As Chapter 3 indicates, i t  i s  by no means 
easy to explain the reason for this shift in  ori- 
entation. Still, although each statute has i ts 
own political and historical peculiarities, a vari- 
ety of factors have encouraged federal adop- 
tion of intergovernmental regulations. First, it 
is certainly noteworthy that the most recent 
burst of regulation-like those during the Pro- 
gressive era and the New Deal-was but one 
facet of a broader wave of national governmen- 
tal activism and reform. In each of these three 
eras, federal expansionism attracted substan- 
tial popular and (in many cases) bipartisan po- 
litical support. The overall climate of opinion 
during the 1960s and 1970s favored legislative 
efforts to deal with a broad array of social, eco- 
nomic and environmental problems-though 
opposition to rising taxes, deficits and federal 
bureaucracy began to mount by the mid-1970s. 
Congress, because of the changes in i ts  com- 
position, organization and procedures, ceased 
to be the burying ground for new domestic ini- 
tiatives. Instead, it rivaled the presidency as 
their source. The adoption of new regulatory 
measures, then-like the parallel adoption of a 
host of other types of federal programs-in 
part reflected these more general trends. 

Secondly, by the 1960s, intergovernmental 
relations had become established as the princi- 
pal way by which the federal government con- 
ducts its domestic business. Whi le earlier 



views had stressed the independence of na- 
tional and state governments, since the New 
Deal there had been a slowly building consen- 
sus that "cooperative federalism" was the most 
desirable way to provide domestic services. 
Just as most o f  the expenditure programs 
adopted during this period used intergovern- 
mental mechanisms-with Medicare being the 
principal exception-many of the regulatory 
programs also relied upon state and local gov- 
ernments to achieve national goals. 

Finally, several additional factors in this peri- 
od combined to make regulatory programs an 
acceptable or even attractive way for the feder- 
al government to carry out its policies. The fol- 
lowing might be included: 

Historically, the proper scope of the 
national government's activity has 
been an overarching political con- 
cern, and proposals for expanding 
national authority have excited op- 
position and close scrutiny. During 
the 1960s, however, federal partici- 
pation in  most areas of state and lo- 
cal governmental responsibiltiy was 
established. Once the legitimacy of 
a federal role was accepted, tougher 
and more coercive regulatory poli- 
cies often were regarded as simply 
modifications and extensions of past 
policies, rather than as major new 
undertakings. 

o Deep-seated and legitimate national 
concern about continuing discrimi- 
nation against blacks in  the south 
spurred the passage of several major 
civil rights statutes in the mid-1960s. 
Urged by a mobi l ized publ ic and 
sanctioned by the Supreme Court, 
civil rights legislation set a strong 
precedent for the adoption of regu- 
latory measures benefiting other mi- 
nority groups or advancing other na- 
tional goals. 
Because regulatory programs were 
comparatively new and untested, 
they ' enjoyed 'broader political ac- 
ceptance than alternative policy 
strategies. Experience during the 
"Great Society" had created some- 
thing of a backlash against the con- 

tinuing proliferation of categorical 
grants-in-aid, while the budgetary 
pressures that mounted during the 
Viet Nam war and the "stagflation" 
of the 1970s worked against enacting 
major new spending programs. In 
contrast, neither Presidents, nor  
Congress, nor state and local gov- 
ernmental organizations consistent- 
ly took a strong stand against exten- 
sions of federal regulatory authority. 

Finding #2 

Federal Intergovernmental 
Regulation Takes a Variety of New 

Administrative and Legal Forms 

Although the preceding finding stressed the 
recent growth of federal intergovernmental 
regulation, from another point of view state 
and local governments have not been entirely 
free from federal control for many decades. 
What most certainly has changed, however, is 
the form and scope of federal regulation. 

For over a century, Washington has offered 
categorical aid-first in  land grants, later in  
cash-to aid state performance of specific ac- 
tivities deemed to be in the "national inter- 
est." By accepting federal matching grants, 
state and local governments were bound to ob- 
serve certain national program standards and 
to submit evidence (in the form of plans, appli- 
cations and audits) that federal funds had been 
used properly. The growth of administrative 
and programmatic conditions has kept pace 
with the increase of federal dollars. Here, as 
elsewhere, "there is  no such thing as a free 
lunch." 

Often, federal aid conditions were regarded 
by grant recipients as onerous and objectiona- 
ble, rigid or ridiculous. Complaints about red 
tape multiplied in the 1960s as assistance was 
extended to many new fields and the number 
of separately authorized categorical grants 
mounted. Pressures arose for grant consolida- 
tion and simplification of management proce- 
dures. Yet, though some adjustments were 
made, federal officials (and certainly the 
courts) could respond to protests with a "take 
it or leave it" posture. In principle, at least, 
grant recipients were free to reject federal aid 



if they regarded the paperwork and control as 
excessive. Indeed, many localities and some 
states did avoid "entangling alliances" with 
Washington when their financial circumstances 
allowed. Thus, despite proliferating condi- 
tions, the overall emphasis in grant-in-aid pro- 
grams was on the "carrot" of subsidization, 
not the "stick" of regulation. 

This emphasis began to change in the late 
1960s and 1970s. In such fields as environmen- 
tal protection, there had been a progression 
from research and development programs, 
through steadily increasing grant outlays, to 
tough national air and water quality standards. 
Where the federal government had previously 
encouraged states to plan for the orderly de- 
velopment of health care services, it now man- 
dated the creation of state and local cost 
control systems. Although Washington had 
previously assisted schools in providing bilin- 
gual education to the non-English speaking 
and special education for the handicapped, in 
the mid-1970s it required them to provide far 
more extensive services. 

Ironically, many of the most far-reaching reg- 
ulatory programs were adopted between 1969 
and 1976, the same period when the "New Fed- 
eralism" of the Nixon and Ford Administrations 
was at its height. On  the one hand, political at- 
tent ion was focused on proposals to  adopt 
General Revenue Sharing and several "special 
revenue sharing" block grants, all intended to 
reduce federal strings and controls. But at the 
same time, in other fields, federal regulation 
was being tightened significantly. 

As described i n  Chapter 1 ,  the new 
intergovernmental regulation took four major 
forms. It included direct orders, which are usu- 
ally backed by civi l  or  criminal penalties; 
crosscutting requirements, which apply to 
many or all federal assistance programs; cross- 
over sanctions, which threaten the reduction 
or termination of aid for some purposes unless 
the requirements of another program are met; 
and partial preemptions, which establish feder- 
al standards, but delegate administration to the 
states if they adopt standards equivalent to the 
national ones. 

As the foregoing discussion suggests, the 
goals of the new regulatory programs were in 
some instances similar to  those of earlier 
grants-in-aid. What distinguished them from 

their predecessors is  that, through the use of 
these new techniques, federal requirements 
became much more difficult to avoid. Such re- 
quirements are more coercive than traditional 
aid conditions because the element of a volun- 
tary contractual agreement between independ- 
ent governmental "partners" is  lost or greatly 
reduced. They are also often more intrusive, in 
that they can reach beyond activities for which 
the federal government has offered aid funds 
to influence almost any area of state and local 
activity. These factors distinguish the contem- 
porary concern of state and local off icials 
about federal "mandating" from long lasting 
complaints about federal categorical red tape 
and "strings." 

Although the new types of federal regulation 
share these common characteristics, each also 
poses particular problems for federal-state- 
local relations. Because direct orders pit the le- 
gal authority of Congress against the rights of 
states, they raise the most serious legal issues 
and are the only ones of the new techniques 
that thus far have been limited by the Supreme 
Court. Crossover sanctions, on the other hand, 
pose basic questions about the coercive use of 
the federal government's authority to tax and 
spend. Crosscutting requirements are difficult 
t o  administer because they are subject t o  
confusingly different interpretations by each 
federal agency and because they often take a 
back seat, from an enforcement standpoint, to 
more program-related conditions. Finally, be- 
cause they envision a co-regulatory role i n  
which the national government i s  preeminent, 
programs using partial preemption techniques 
require a level of cooperation between the 
states and federal government which rarely has 
been achieved. 

Finding #3 

Although the New Forms of Regulation 
have been Litigated Heavily, By and 
Large the Federal Courts Have Done 

Little to Constrain the Regulatory 
Proclivities of Congress or the Executive 

Branch 

Unt i l  the "Constitutional Revolution" of 



1937, questions of federal-state relationships 
were regarded as weighty legal issues. In prior 
years, the Supreme Court had played a sub- 
stantial ( i f  largely negative) role i n  striking 
down both federal and state statutes deemed 
improper under the allocation of authority 
contemplated by the Framers. "Dual Federal- 
ism" was basic doctrine, with the states' Tenth 
Amendment-reserved powers often balanced 
against the enumerated powers of the Con- 
gress. But key decisions during the latter New 
Deal years declared the Tenth Amendment to 
be nothing more than "a truism" while the 
scope of national authority to  regulate inter- 
state commerce and to spend for the general 
welfare was vastly expanded. Thereafter, ques- 
tions about the powers of Congress vis-a-vis 
those of the states were regarded as primarily 
political or policy issues, rather than grave 
Constitutional concerns. Consequently, the 
legislative branch-not the judiciary-became 
the new "umpire of federalism." 

Although new federal-state controversies 
emerged with the growth of federal aid, few of 
them were placed before the courts during the 
post-war period. At the same time, key deci- 
sions in such areas as race relations, criminal 
justice, and reapportionment overturned state 
laws or practices by extending nationally pro- 
tected individual rights. 

The earlier pattern of noninvolvement by the 
courts i n  federal-state regulatory confl icts 
ended in the 1970s. The growth of new national 
regulatory controls, among other factors, cre- 
ated increasingly adversarial federal-state rela- 
t ions and volumes of litigation. Grantor- 
grantee disputes exploded as state and local 
governments challenged administrative deci- 
sions and, in  some instances, Congressional 
exertions of legislative authority. Third parties 
also entered the fray, suing federal agencies 
for not  enforcing requirements and state 
agencies for not complying with them. Similar- 
ly, new and unique uses of the commerce pow- 
er came under frequent attack for encroaching 
on the sovereign prerogatives of state govern- 
ments. The balance of power between national 
and state governments began to reappear as a 
legitimate Constitutional concern. 

The resulting furor has generated more heat 
than light, however. For the most part, cases 
have been decided on narrow grounds and lit- 

tle in  the way of basic principles or guidance 
has emerged. From the standpoint of state and 
local governments, the courts have offered lit- 
tle protection. In only one instance has a fed- 
eral statute been found to exceed the proper 
authority of the national government vis-a-vis 
the states. Moreover, the courts have usually 
upheld agency interpretations of federal stat- 
utes against challenges by the targets of 
regulation. 

The landmark decision in National League o f  
Cities v. Usery in 1976 was the first since the 
New Deal to find some substantive meaning in 
the Tenth Amendment. At issue were the 1974 
amendments to the Fair Labor Standards Act, 
which extended to state and local government 
employees federal overtime pay and minimum 
wage requirements long applied to the private 
sector. By a 5 4  majority, the Supreme Court 
held that the statute was unconstitutional in its 
application to employees involved in tradition- 
al governmental functions. 

A number of factors have limited severely 
the practical import of the NLC decision, how- 
ever. First, the Court established a narrow (and 
rather opaque) standard for identifying the 
"traditional" and "integral" activities of state 
and local governments. It is  by no mean clear 
what other areas-beyond the power to deter- 
mine the location of the state capitol-are 
Constitutionally protected attributes of state 
sovereignty. Secondly, the case addressed only 
the most infrequently used form of intergov- 
ernmental regulation, the direct order. I t  sug- 
gested no limits on any of the other, far more 
common, types of national mandates. 

The Fair Labor Standards Act Amendments 
invited rejection because they so clearly pitted 
the full coercive power of federal law against a 
fundamental aspect of state sovereignty-the 
authority to set terms of employment for pub- 
lic servants. The law offered no alternative to 
compliance. As a practical matter, it might be 
contended that the fiscal and legal penalties in- 
volved in other kinds of regulatory programs 
also coerce the states and localities to bow to 
federal will. Moreover, it also may be argued 
that, simply because a state is theoretically free 
to reject or accept a benefit, does not mean 
that any sort of condition attached should be 
regarded as Constitutional-just as an individ- 
ual may not be required to forego his or her 



basic liberties to obtain unemployment com- 
pensation or food stamps. Arguments of these 
kinds, in fact, have been advanced by  states in 
a number of cases, as well as by legal experts. 

To date, however, the Court has viewed any 
sort of requirement that offers states some al- 
ternative to participation, regardless of the 
costs imposed, as essentially "voluntary" in 
nature and as an exercise of "cooperative" fed- 
eralism. Notwithstanding hints of change in 
the Court's 1981 Pennhurst decision, grant law 
still i s  largely dominated by precepts devel- 
oped six decades ago-a time when the very 
limited aid system could more fairly be charac- 
terized as simple and "cooperative." Partial 
preemption programs have been regarded sim- 
ilarly. I n  the Court's view, i f  the Congress 
could fully preempt a field, allowing state par- 
ticipation (under any circumstances) is  an act 
of deference toward state sovereignty, rather 
than the exertion of power. In short, the NLC 
doctrine notwithstanding, the growth of inter- 
governmental regulation over the past 20 years 
has been largely unimpeded by judicial rejec- 
tion of novel statutory mechanisms, as Chapter 
2 indicates. 

Coupled with these generous interpretations 
of Congressional regulatory authority have 
been equally generous judicial assessments of 
the powers conferred on agencies by regula- 
tory statutes. As a matter of stated policy, the 
courts generally show "great deference" to ex- 
ecutive branch interpretations of legislative in- 
tent. Hence, it has been extremely difficult for 
challengers to establish that particular adminis- 
trative rules go beyond often ambiguous statu- 
tory language. Indeed, when the courts have 
overturned executive branch actions, they gen- 
erally have favored more extensive require- 
ments and more vigorous enforcement. The 
prospect of close judicial scrutiny, in turn, has 
encouraged federal agencies to "cover their 
flanks" by drafting tighter and more compre- 
hensive rules. 

To cite one prominent example, the Su- 
preme Court has encouraged affirmative action 
practices which go well beyond the simple ban 
on job discrimination that Congress seemed to 
believe it was enacting with Title VII of the Civ- 
il Rights Act of 1964, as Chapter 4 indicates. 
More recently-and after a string of contrary 
lower court rulings-the Supreme Court 

upheld federal requirements banning sex dis- 
crimination i n  employment by schools and 
colleges. In this case, the Court shared the 
view of the Off ice of Civi l  Rights that the 
broad, declarative statutory language-which 
states that "no person shall, on the basis of 
sex, be subject to  discrimination under any ed- 
ucation program or activity receiving federal fi- 
nancial assistance"-applies to faculty and 
staff, as well as students, in the absence of any 
clear statement to the contrary. Similarly, it 
was the courts which gave real substance to 
the Environmental Impact Statement (EIS) pro- 
cedure created under the National Environ- 
mental Policy Act o f  1969. Spurred into action 
by environmental organizations, the judiciary 
decided literally hundreds of cases in  the pro- 
gram's early years, narrowing agency discre- 
tion by its exacting interpretation of ambigu- 
ous statutory languge. 

On the other hand, except in those few areas 
in which the Supreme Court has made clear 
pronouncements, the judicial branch does not 
speak with a single voice. Varying views are of- 
ten expressed at the district and appellate 
court level. In some instances, judicial actions 
have reigned in the scope of federal rules. An 
important recent example was a U.S. Appeals 
court ruling that the Department of Transpor- 
tation's Section 504 regulations exceeded stat- 
utory bounds. The 1981 decision meant that 
transit systems were no longer required to take 
extraordinarily costly steps to make buses and 
subways accessible to the disabled. Following 
the decision, DOT issued rule revisions per- 
mitting local governments to use alternative 
means t o  meet the transportation needs o f  
handicapped residents. 

Though noteworthy, such cases do not alter 
the appraisal that the judiciary has done little 
to constrain federal regulation of state and lo- 
cal governments. Indeed, it can be argued that 
the "liberal" posture of the courts during the 
1950s and 1960s signaled a green light for statu- 
tory efforts to regulate the states-not only in 
civil rights, but in  other areas as well. But, in  
the field of intergovernmental relations gener- 
ally, the Court has been a cautious institution, 
regardless of reigning ideology. I t  has adhered 
passively t o  precedents established when 
grants were few, their conditions were reason- 
able, and rejecting them was feasible, and it 



has hesitated to overrule the mounting regula- 
tory handiwork o f  the other two national 
branches. 

Finding #4 

The Real Nature and Extent of the Impact 
of Federal Regulation on State and Local 

Governments is Still not Fully 
Understood 

As was noted above, the shift f rom 
intergovernmental relationships based almost 
exclusively on grant-in-aid subsidies to one 
partially based on the new regulatory forms be- 
gan during the 1960s and continued and ex- 
panded in  the early 1970s. I t  was not  unt i l  
recently, however, that the new problems re- 
sulting from the growth of federal mandating 
began to receive much scrutiny from analysts 
or policymakers at any level of government. Al- 
though there have been assessments-of vary- 
ing quality-of the fiscal, administrative and le- 
gal issues posed by some of the principal 
regulatory measures, only a few of these have 
attempted to determine the combined impact 
of such programs on specific jurisdictions or 
on the nation as a whole. Conceptually and 
empirically, the analysis of intergovernmental 
regulation i s  now about where the analysis of 
grants-in-aid was 20 years ago: in  the explora- 
tory stages. 

Research, of course, often lags behind con- 
temporary events. Many scholars and other in- 
vestigators are slow to recognize new develop- 
ments l imi t ing the relevance o f  tradit ional 
approaches. Although there i s  an extensive lit- 
erature (especially in the fields of economics, 
public administration, political science and 
law) dealing with regulatory affairs, most of 
this research neglects the major role played by 
state and local governments as the objects and 
the implementors of federal regulation. Most 
studies continue to concentrate attention on 
the problems posed by older regulatory forms 
that were directed principally at economic is-  
sues and the private sector and usually were 
administered by independent commissions 
and federal personnel. 

Consequently, although there have been 
several analytical efforts to determine the costs 
imposed on private businesses by recent feder- 
al regulations and to assess the effect of these 

mandates on the nation's economic perform- 
ance, there have been no comparable studies 
of the impact of federal regulation on state and 
local governments. Aside from a handful of 
case stirdies of regulatory impacts on specific 
localities, most available information is  drawn 
from just two multijurisdictional assessments. 
Both of these studies were limited in scope 
and are best described as exploratory in  na- 
ture. One, prepared by the Urban Institute, ex- 
amined just six federal regulatory programs in  
a sample o f  seven cities and counties. The 
other, a somewhat more comprehensive as- 
sessment prepared by scholars at the Universi- 
ty of California, Riverside, collected certain in- 
formation concerning the fiscal impact of 
between 38 and 225 federal and state require- 
ments or rules on a sample of five cities and 
five counties. No study has attempted to deter- 
mine the fiscal impact of federal regulations on 
a group of state governments. 

Insufficient research effort is not the only 
reason that regulatory impacts are not fully un- 
derstood. A variety of conceptual difficulties 
and methodological problems also makes any 
assessment of regulatory costs extremely diffi- 
cult. First, the key concept-the nature of a 
"mandate" or  regulation-has never been 
agreed upon and various studies have defined 
it differently. 

Secondly, most governments do not main- 
tain their financial accounts in such a way that 
expenditures can be correlated with particular 
federal regulations. Because of such data prob- 
lems, it has been difficult to  provide dollar es- 
timates of mandated costs. Moreover, the defi- 
n i t ion of "costu-like the def ini t ion of 
"mandateu-is subject to  a variety of interpre- 
tations. While some case studies attribute all 
relevant spending to federal requirements, a 
more sophisticated treatment recognizes that 
man.y jurisdictions would provide some level of 
mandated services independently, even if fed- 
eral regulations had not been imposed. In this 
case, mandated costs are the difference be- 
tween such "preferred" levels of expenditure 
and those required by federal law. Moreover, 
actual program outlays do not indicate the full 
cost of mandates where a jurisdiction i s  not in  
complete compliance with federal standards. 

Given these difficulties and the small num- 
ber of jurisdictions for which any sort of cost 



information is available, estimates of the over- 
all fiscal impact o f  federal regulation on cities, 
counties and states would be purely specula- 
tive. What data there are, however, do  suggest 
that the fiscal impact varies greatly from juris- 
diction t o  jurisdiction, and can be sub'stantial. 

Some idea of both the size and the variation 
is provided by the Urban Institute's conclusion 
that annual mandated costs ranged from a total 
of $6.00 t o  $51.51 per capita for the six pro- 
grams in  the seven communities studied. Simi- 
larly, the Riverside study estimated the com- 
bined costs of federal and state mandates to  
range from 10% of total local expenditures in  
one jurisdiction to  85% of local expenditures i n  
another. These variations were related to dif- 
ferences among communities regarding prior 
local policies, demographic composition, lev- 
els of compliance and so forth. Their magni- 
tude suggests why extrapolation from one ju- 
risdiction to  another is inappropriate. 

Although these studies focused chiefly on 
fiscal issues, they-along with a number of 
other survey reports and case analyses-also 
indicate that the nonfiscal "costs" associated 
with federal regulations appear t o  be of  equal 
or greater significance than the purely financial 
burdens. Included here are "administrative 
costs" or managerial inefficiencies produced 
by federal regulations; "performance costs" or 
reductions i n  related services required t o  meet 
regulatory goals; and "authority costs" re- 
sulting from federal erosion of the legal and 
political integrity of state and local govern- 
ments. State and local officials complain of de- 
lays, duplication and paper work which ham- 
per their own regulatory and program efforts. 
They charge that meeting expensive federal 
goals may require reducing standards of per- 
formance i n  other areas and i n  some cases may 
divert both federal and other resources away 
from more important objectives. They believe 
that in  certain instances the federal govern- 
ment has exceeded its proper authority, point- 
ing out that if citizens believe all crucial deci- 
sions are made i n  Washington, state and local 
governments may become unable to  discharge 
their own responsibilities effectively. 

Despite these qualifications, there does ap- 
pear t o  be a fair amount o f  agreement among 
the various impact studies about which regula- 
tory programs have been most burdensome for 

state and local governments. Top bill ing in  this 
regard would seem to  go to  Section 504 of the 
Rehabilitation Act o f  7973, a crosscutting re- 
quirement providing nondiscrimination pro- 
tections to  the handicapped. Other regulations 
frequently identified as unusually burdensome 
are the Clean Water Act-which probably 
imposes the largest financial costs of any single 
mandate; the Education for Al l  Handicapped 
Children Act, which requires state and local 
governments to  provide a "free, appropriate" 
education t o  all children suffering from various 
disabilities; and the Davis-Bacon Act, which 
requires that employees hired under federal 
assistance programs be paid a federally deter- 
mined prevailing wage. 

A full assessment o f  the impact of intergov- 
ernmental  regulation, however, cannot be 
gained by considering any or all of these pro- 
grams in  isolation. Rather, as many reports 
stress, it is the cumulative effect of multiple 
and sometimes conflicting requirements that 
has produced the greatest burdens. 

Finding #5 

Intergovernmental Conflict and 
Confusion Have Hampered Progress 

Toward Achieving National Goals 

One of the principal lessons of the 1960s and 
1970s is that federal intergovernmental pro- 
grams are prone t o  performance shortfalls dur- 
i n g  the implementat ion phase. Plans that 
seemed reasonable in  the committee rooms 
and on the floor of the Congress may go awry 
when statutes are translated into specific rules 
and projects by a lengthy chain of federal, state 
and local administrators. Often, the results 
have been disappointing. 

Problems arise for many reasons. A key fac- 
tor is that programmatic success depends upon 
joint contributions of  time, personnel and fi- 
nancial resources from a host o f  more o r  less 
autonomous organizations and officials. Goals, 
priorities and procedures often conflict. Be- 
cause national, state and local governments all 
possess independent legal authority and are 
responsible to  separate political constituen- 
cies, bargaining must be the modus operandi. 
It is not surprising that some national officials 
see "federalism" as simply another obstacle to  
getting their jobs done. 



In principle, it might appear that programs 
relying primarily on regulatory mechanisms 
would be easier to  implement than grants-in- 
aid because they provide greater federal au- 
thority or leverage. In practice, however, it 
may well be that such programs are even more 
prone to conflict and breakdown. First, in  the 
typical grant program, state and local concerns 
are mollified to some degree by the welcome 
extension of federal financial assistance. At the 
same time, federal policymakers are disci- 
plined by the fact that they must bear a large 
port ion o f  the costs for achieving national 
goals. Neither factor applies in many of these 
regulatory programs; hence, intergovernmen- 
tal confrontation is  a frequent result. 

This tension shows in a variety of ways. The 
operation of many intergovernmental regula- 
tory programs has been marked more by con- 
fusion and conflict than cooperation. State and 
local governments charge that federal rules 
and procedures are overly prescriptive and 
unrealistic, and they protest having to devote 
locally raised revenues to achieving unfunded 
(or underfunded) national mandates. Often, 
state and local admin,istrators believe that the 
inflexibility and delays produced by the federal 
regulatory process actually hamper effective 
operation of their own programs. Conflicts 
also may result from competing national goals, 
each overseen by separate legislative commit- 
tees and bureaucracies, or from varying inter- 
pretations of the same statutory requirement 
by a number of different federal agencies. 
Such tensions impede administration, produce 
conflict in  the political arena, and increasingly 
have resulted in protracted legal challenges 
against federal statutes and rules. 

In large part because of these tensions, the 
overall record of achievement for intergovern- 
mental regulation has been disappointing, 
though positive results have occurred in some 
individual policy areas. Some of this disap- 
pointment stems from overly idealized initial 
statements of national goals. Examples include 
the statements of purposes of statutes relating 
to clean air, eliminating water pollution dis- 
charges, purifying drinking water, controlling 
hazardous wastes, and gauging the environ- 
mental implications of federally assisted pro- 
grams. Civil rights statutes achieved one major 
objective in desegregating southern schools, 

but this dramatic success has not been dupli- 
cated in many other areas. Critics cite evidence 
of continuing racial discrimination i n  employ- 
ment and note the weak enforcement of anti- 
discrimination bans in federally assisted pro- 
grams. A decade after the enactment of a ban 
against sex discrimination in federally assisted 
education programs, the position of women 
and girls in schools and colleges is  said to re- 
semble a glass which is  half full, or half empty, 
depending upon one's outlook. The federal 
aim to assure a free, appropriate education for 
all handicapped children has not yet been fully 
realized, while bilingual education programs 
mandated for all schools have not  demon- 
strated their effectiveness. 

In these and many other areas, actual per- 
formance has fallen well short of initial goals 
and expectations. Federal regulatory programs 
have proven to be slow getting off the ground 
and difficult to monitor and enforce. Critics 
frequently question the adequacy of available 
scientific information for setting realistic, cost- 
effective standards and deadlines. Some be- 
lieve that popular disenchantment with gov- 
ernment reflects excessive federal reliance on 
detailed, inefficient or unworkable rules. They 
call for replacing present regulatory tech- 
niques with new and less intrusive techniques 
for governmental intervention. 

A variety of factors seem to have contributed 
to these shortcomings in  federal program per- 
formance. First, as has often been observed, 
the implementation process actually begins 
with the legislature. If programs are to be op- 
erated effectively, operational considerations 
must be weighed carefuly as statutory mecha- 
nisms are designed and statutory language is  
drafted. 

In practice, many of the problems of inter- 
governmental regulation seem to have their or- 
igins in the legislative process, as Chapter 3 in- 
dicates. Often with broad public support and 
sometimes spurred on by small but vocal and 
well organized policy constituencies, Congress 
has adopted some regulatory statutes or provi- 
sions quite casually, with little consideration of 
their suitability to the task at hand. A desire to 
take a strong, symbolic stance in  favor of some 
popular cause, or in opposition to an undoubt- 
ed evil, often has taken priority over realistic 
legislative craftsmanship. Though patterns 



vary, several important measures glided suc- 
cessfully through Congress without close com- 
mittee scrutiny, without hearings and without 
signifiant floor debate. There has been a tend- 
ency t o  rely upon untested techniques or  
technologies, and to model new regulatory 
statutes on previously enacted programs de- 
signed for other objectives. For example, the 
crosscutting regulatory device spread 
rapidly-and often without serious chal- 
lenge-to a host of other program areas fol- 
lowing its use in Title VI of the 1964 Civil Rights 
Act. 

Such legislative inattention often means that 
the most complex, technically challenging, and 
politically sensitive issues are left to be re- 
solved by the bureaucracy, during the rule- 
making stage. Rulemaking-like warfare-is 
polit ics by other means. Of ten the same 
groups that participated in the legislative fray 
redouble their efforts and may be joined by 
other organized interests which recognize for 
the first t ime how they may be affected by 
emerging federal requirements. 

Under the best of circumstances, translating 
a statute into specific, enforceable rules and 
procedures i s  a demanding and time-consum- 
ing task. But it i s  made more difficult by the 
fact that regulatory statutes commonly are ei- 
ther too vague or too specific. At least from the 
standpoint of the rulemakers themselves, Con- 
gress often has provided insufficient guidance 
as to its actual intent, leaving the key issues to 
be resolved at the administrative level; or else 
it runs to the opposite extreme and has been 
so specific that it forces the adoption of rules 
that seem quite unreasonable when applied to 
specific cases, circumstances and jurisdictions. 
Some statutes combine both flaws, vacillating 
between rigidity in some provisions and ambi- 
guity in  others. 

Not surprisingly, the rulemaking process is  
often protracted, consuming years from the 
date of statutory enactment and sometimes ex- 
ceeding legislatively specified deadlines, as 
Chapter 4 indicates. From the standpoint of 
state and local governments, late issuance of 
regulations often becomes a principal obstacle 
to effective program management. 

Several factors seem to push interpretations 
of statutory intent toward greater prescriptive- 
ness, greater detail and less flexibility for the 

regulatees. As was previously noted, some stat- 
utes provide little in the way of administrative 
discretion. Detailed laws necessarily spawn 
still more detailed and specific rules. Ironical- 
ly, however, enactment of broad moral impera- 
tives as statements of Congressional goals may 
also allow little room for any real exercise of 
judgment or the careful assessment of poten- 
t ial costs, benefits, and pitfal ls dur ing the 
rulemaking process. Program beneficiaries, af- 
ter all, often have more effective access to the 
rulemaking process than program oppo- 
nents-and certainly more than the unorgan- 
ized public-at-large. Moreover, much modern 
social and environmental regulation is  admin- 
istered by agencies strongly committed to  
achieving their regulatory objectives. This pat- 
tern of behavior i s  in sharp contrast with the 
traditional economic regulatory commissions, 
which often have been criticized for adopting a 
"protective" stance vis-a-vis the industry they 
are charged to regulate. 

There also is  a natural logic in the regulatory 
process itself that encourages the adoption of 
narrow, uniform standards. First, t o  be en- 
forceable, requirements must be quite specif- 
ic; to appear fair, they must treat every situa- 
t ion  similarly. Yet identical rules, applied 
under very different circumstances, may pro- 
duce unreasonable (or even ridiculous) results 
in some specific cases. 

Secondly, rules tend to be written to restrain 
the worst abuses, targeted at the comparatively 
few "bad apples," rather than to the usual situ- 
ation. Yet the burden of complying with the re- 
sulting procedures and prescriptions falls on 
all alike, regardless of past or  present 
performance. 

Third, as noted previously, agencies know 
that they are far more likely to be brought to 
task by the courts for sins of omission than of 
commission. Stringent rules are less likely to 
be challenged successfully, which makes them 
appealing to necessarily cautious bureaucrats. 

Rule-making, however, must be distin- 
guished from rule-enforcement. The latter, in 
many respects, seems to be the regulator's 
weakest suit. Many agencies promise far more 
in the way of goals, standards and results than 
they can deliver, even after years of effort. 
Thus, many develop "Dr. Jekyll and Mr. Hyde" 
reputations. One set of critics stresses exces- 



sive bureaucratic red tape, while another- 
equally discontented-condemns the lack of  
compliance. To the latter group, the generally 
poor agency enforcement records are the prin- 
cipal shortcoming o f  the ent i re  regulatory 
process. But t o  the former, the same lack of 
enforcement is the only factor that makes tol- 
erable an otherwise unworkable and unreason- 
able array of  rules and requirements. 

A number of factors make enforcement diffi- 
cult. First, the task of monitoring the day-to- 
day activities o f  government (and industry) is 
simply overwhelming. Few federal agencies 
have been granted the staff resources to  in- 
spect or monitor more than a small fraction of 
their assigned jurisdiction, and a number of 
regulatory agencies-like other large organiza- 
tions, public and private-have been plagued 
by internal management problems that make it 
difficult for them t o  make use of even the limit- 
ed resources they do  possess. 

From a political and programmatic stand- 
point, regulatory agencies also are often reluc- 
tant to  "get tough" with jurisdictions that fail 
t o  meet federal requirements. Official sanc- 
tions-like cutting off assistance funds-are 
employed very infrequently. Enforcement ac- 
tions are apt to  be challenged both politically 
and legally. Aside from their political repercus- 
sions, harsh sanctions can do  damage to  other 
program goals that may enjoy a higher priority. 
Federal agencies also realize that, in  practice, 
they could not achieve regulatory objectives 
without the assistance, support and resources 
of state and local officials. 

Given the marked deficiencies i n  federal 
monitoring and enforcement practices, it is 
fortunate that most state and local govern- 
ments have willingly accepted, on  a more or 
less voluntary basis, the objectives established 
by federal regulatory policies. The effective- 
ness of federal regulatory efforts depends, to  a 
degree not usually recognized, on such factors 
as the commitment o f  local leaderhsip and lo- 
cal political support, neither of which can be 
directly influenced by Washington. 

O n  the other  hand, state and local agen- 
cies-like their national counterparts-often 
lack adequate staff and fiscal resources to  ac- 
complish program goals. They too are faced 
with competing needs and pressures. Small ju- 
risdictions, in  particular, may lack the requisite 

expertise t o  interpret and carry out  detailed re- 
quirements. Full compliance with federal regu- 
lations is facilitated by adequate technical as- 
sistance and the timely availability of federal 
financial aid. Often neither is forthcoming. 

I n  sum, the process of implementing inter- 
governmental regulations is complex and diffi- 
cult, offering many opportunities for delay and 
breakdown. Tensions among federal, state and 
local of f ic ia ls have been fueled by ill- 
considered and perhaps unrealistic legislation, 
overly specific rules, difficulties in  monitoring, 
a poor record of enforcement, and a lack of ad- 
equate fiscal and managerial resources at all 
levels of government. As a consequence, prog- 
ress has been disappointingly slow and many 
programs have fallen well short of the ambi- 
tious objectives set when they were enacted. 
To be sure, some advances have been 
achieved. Moreover, even if all legislation, 
follow-up regulations, and enforcement had 
been sensible and sensitive, not all interlevel 
tension would have disappeared. Clearly, the 
controversial nature of  much of the new social 
regulation inevitably would have produced 
conflict, even under the best of drafting and 
implementation conditions. 

Finding #6 

Past Efforts at Regulatory Reform Have 
Given Little Attention to Problems of 

Intergovernmental Concern 

Along with the new wave of governmental 
regulation, the past decade has seen a consid- 
erable increase in  the number and scope of 
proposals for regulatory reform. As the num- 
ber of rules mounted, federal officials had sec- 
ond thoughts. Though policymakers generally 
have been unwill ing to  discard goals or scrap 
basic legislative handiwork, every President 
since Gerald Ford has developed strategies to  
limit the economic and managerial burdens 
produced by federal requirements. The Con- 
gress, for i ts  part, has turned increasingly to  
such devices as the "legislative veto" in  an ef- 
fort to  rein in rulernakers within the executive 
branch. 

However, until quite recently, state and local 
governments have not benefited significantly 
from these regulatory reform efforts. Excessive 
regulation generally has been regarded as a 



problem of the private sector, not the public 
one. Past initiatives have concentrated almost 
exclusively on modifying rules that affect 
businesses-reducing competit ion, dimin- 
ishing productivity or otherwise harming the 
nation's economic performance. Only since 
about 1980 have the President and Congress 
begun to address the peculiar problems posed 
by federal regulations aimed at (or adminis- 
tered by) state and local governments. This at- 
tention coincided with expressions of concern 
from state and local officials about the double- 
bind created by growing federal mandates in  a 
period of declining federal aid and a stagnant 
economy. 

In one significant area, state and local offi- 
cials actually lost ground during this period. In  
the wake o f  the Great Society initiatives of 
1964-65, President Lyndon Johnson responded 
to gubernatorial and mayoral protests about 
mount ing administrative "red tape" w i th  a 
promise that these officials would be consulted 
by federal agencies before new rules, stand- 
ards and procedures affecting intergovern- 
mental programs were adopted. This promise 
took tangible form as Bureau of the Budget cir- 
cular A-85, promulgated i n  June 1967. Al- 
though the process was not ful ly success- 
ful-neither federal agencies nor state and 
local government organizations made an ade- 
quate commitment-A-85 did provide some 
official recognition that federal regulations 
were a matter of concern to governments at all 
levels, rather than to Washington alone. 

In 1976, a variety of legal questions and a 
changed political climate led to terminating the 
A-85 consultation procedure. In a sense, the 
demise of A 4 5  and i ts  short-lived and ineffec- 
tual successor, EO 12044, symbolized the status 
of state and local governmental officials in the 
eyes of the federal regulators: nothing special. 
Despite increasing reliance on state and local 
governments to carry out national directives, 
throughout the 1970s little attention was given 
to the problems of an increasingly intergovern- 
mentalized regulatory system. 

This situation began to change in 1979 and 
1980, perhaps because of the increasingly vocal 
protest against costly federal mandates from 
officials of hard-pressed cities and states. In 
the latter year, Congress included in the Regu- 
latory Flexibility Act provisions intended to 

make it easier for small governments, as well 
as small businesses, to comply with federal re- 
quirements. During the same period, President 
Carter urged the U.S. Regulatory Council to 
help agencies devise new and innovative tech- 
niques for making federal regulation less bur- 
densome and more effective. The Office of 
Management and Budget'published a compre- 
hensive study of crosscutting requirements 
and proposed a guidance circular aimed at im- 
proving their management on a government- 
wide basis. 

Immediately after his inauguration, President 
Reagan launched a bolder and more compre- 
hensive set of "regulatory relief" initiatives. 
Major actions included a temporary freeze on a 
number of pending regulations; creation of 
the Task Force on Regulatory Relief, chaired by 
the Vice President and charged with reviewing 
both new regulatory proposals and existing 
rules; and development, under EO 12291, of a 
regulatory analysis procedure intended to min- 
imize the costs imposed by newly adopted 
rules. These cost-benefit assessments are pre- 
pared by executive branch agencies, but the 
Office of Management and Budget was given 
unprecedented authority to  monitor and re- 
view agency actions. 

Although this deregulation drive, announced 
in conjunction with the President's "economic 
recovery program," was directed principally 
toward the private sector, i t  contrasts w i th  
earlier efforts in the amount of attention given 
to regulatory problems of intergovernmental 
concern. Unlike its predecessors, EO 12291 
called for the analysis of rules likely to result in  
"a major increase i n  costs or prices for . . . fed- 
eral, state, or local government agencies." The 
Bush task force solicited and obtained propos- 
als for rule revisions from the seven major 
public interest groups representing state and 
local governmental officials, as well as from a 
number of individual states, counties, cities 
and regional planning organizations. During 
1981-82, some 119 specific rules were desig- 
nated by the task force for review and possible 
modification by executive branch agencies. Of 
these, it was estimated that about one-quarter 
were of an intergovernmental character. 

Although the rule-revision process faces the 
obstacles of bureaucratic inertia, political op- 
position, and judicial scrutiny, actions have 



been initiated to revise a number of major reg- 
ulations affecting state and local governments. 
These include bil ingual education require- 
ments, standards affecting mass transportation 
for the handicapped, Davis-Bacon prevailing 
wage rules, and surface mining reclamation 
standards. In addition, the Office of Manage- 
ment and Budget asserted its expanded power 
in the rulemaking process to cut to  the "bare 
bones" minimum regulations drafted by 
agencies to implement the nine recently en- 
acted consolidated block grant programs. 

O n  the legislative side, Congress i n  1981 
adopted the State and Local Cost Estimate Act, 
which requires the Congressional Budget Of- 
fice to prepare a "fiscal note" estimating the 
potential costs of significant bills reported by 
committees. This procedure, recommended by 
the AClR in a previous study, is  intended to as- 
sure that Congress is  aware of any substantial 
costs that new legislation may impose on 
states, cities, counties and other jurisdictions. 

Also noteworthy was the passage by the Sen- 
ate in March 1982, of the Laxalt-Leahy "Regula- 
tory Reform Act." The act, which would pro- 
vide for the first comprehensive reworking of 
the Administrative Procedure Act since its 
adoption 36 years ago, includes several provi- 
sions of direct benefit to state and local gov- 
ernments. Its passage, by a unanimous 94-0 
vote, also shows the current popularity of the 
regulatory reform cause. 

These recent actions and proposals suggest 
that Washington is  belatedly becoming aware 
of the intergovernmental dimensions of regu- 
latory problems. It remains to be seen whether 
the present momentum wi l l  continue and 
bui ld.  The Administration's actions to  date 
have been achieved almost entirely by adminis- 
trative means; it has attempted to move few re- 
visions of major regulatory statutes through 
the hurdles and obstacles of Capitol Hill. Such 
key measures as the fiscal notes procedure are 
just beginning to be implemented, while po- 
tential benefits of the Regulatory Flexibility Act 
o f  1980 have yet to be realized. 

Finally, past experience suggests that drives 
for "regulatory reform" and such procedures 
as cost-benefit analysis, though helpful, do not 
eliminate the need for a principled approach to 
problems of both regulation and federalism. 
The nation has yet to formulate a sense of ap- 

propriate federal-state-local roles to guide the 
development of less intrusive and more effec- 
tive forms of regulation. 

Part A 

POLICIES AFFECTING ALL FORMS OF 
FEDERAL INTERGOVERNMENTAL 

REGULATION 
Historically, joint federal-state activities have 

been primarily cooperative in nature. When 
the national government has sought to stimu- 
late state or local interest in  a certain problem 
or to obtain joint participation in  a federally in- 
spired venture, it has relied upon inducements 
in the form of grants or subsidies to elicit col- 
laboration. Federal guidelines and restrictions, 
when they were promulgated, were closely 
tied to each specific subsidy. More coercive 
forms of federal action-such as regulation- 
were directed almost totally t o  the private 
sector. 

In recent years, however, the Commission 
finds that there has been unprecedented 
growth of federal rules affecting state and local 
governments and a proliferation of new and in- 
creasingly coercive forms of federal intergov- 
ernmental regulation. These new forms in- 
clude crossover sanctions, partial 
preemptions, direct orders and crosscutting 
requirements, discussed earlier in  the Findings 
and at greater length under Part 6. This new 
pattern of intergovernmental regulation repre- 
sents a primary source of interlevel conflict 
and tension which, if unchecked, may erode 
the American concept of cooperative federal- 
ism. The Commission also finds that many of 
these regulations have been enacted by Con- 
gress and implemented by executive agencies 
with insufficient attention devoted to the prop- 
er division of federal-state-local responsibili- 
ties in each given field of jurisdiction and to 
the economic and noneconomic costs imposed 
on state and local governments. Therefore . . . . 

Recommendation A. 1 
Principles Concerning Federal 
Regulation of State and Local 

Governments 
The Commission recommends that Congress 

and the Administration carefully consider the 
appropriate allocation of responsibilities 



among the  d i f ferent  levels o f  government  
when establishing new regulatory programs or 
when evaluating existing ones. As a general 
principle, the Commission strongly recom- 
mends that the federal government strive to  
confine its regulation of state and local govern- 
ments and their legitimate activities to  the min- 
imum level consistent wi th compelling national 
interest. Enactment of  federal intergovernmen- 
tal regulation may be warranted under the fol- 
lowing circumstances: 

1) t o  protect basic political and civil 
rights guaranteed to  all American citi- 
zens under the Constitution; 

2) t o  ensure national defense and the 
proper conduct of  foreign affairs; 

3) to  establish certain uniform and 
minimum standards in areas affecting 
the flow o f  interstate commerce; 

4) to  prevent state and local actions 
which substantially and adversely affect 
another state or  its citizens; or 

5) t o  assure essential fiscal and pro- 
grammatic integrity in the use of feder- 
al grants and contracts into which state 
and local governments freely enter. 

The Commission emphasizes, how- 
ever, that these criteria do not justify 
every federal regulatory action that has 
a tenuous relationship t o  one or  more 
o f  these pr inciples.  Rather, federal 
intergovernmental regulation is war- 
ranted only when a clear and convin- 
cing case has demonstrated both the 
necessity of  such intervention and a 
marked inability of state and local gov- 
ernments t o  address the  regulatory 
problem involved. In making this deter- 
mination, the Commission strongly be- 
lieves that the criteria above must be 
weighed against the  federal  govern- 
ment's commensurate responsibility to  
maintain the viability o f  the federal sys- 
tem and to  respect the institutional in-  
tegrity of  states and their localities. 

If, according to  this test, the federal 
government's involvement in a regula- 
tory program is appropriate, the Com- 
mission further recommends that the 
federal government choose the least in- 

trusive means o f  intergovernmental  
regulation consistent with the national 
interest, allowing state and local gov- 
ernments the maximum degree of flexi- 
bil ity permissible. 

This recommendation i s  prompted by the 
dramatic expansion of federal programs 
regulating state and local governments in  re- 
cent years. Of the 36 significant intergovern- 
mental regulatory programs currently in opera- 
tion, 25 were enacted i n  the 1970s.' 
Accompanying this rapid increase in numbers 
of programs has been a proliferation of new 
and increasingly intrusive methods of federal 
involvement into the traditional affairs of state 
and local government. Some believe that the 
most intrusive of these newer regulatory de- 
vices threaten to convert agencies of state and 
local government into virtual administrative 
arms of the federal g~vernment .~  

Despite their departure from historic prac- 
tice, Chapter 3 i n  this volume has demon- 
strated that many of these regulations were 
adopted by Congress with little consideration 
for the proper allocation of responsibilities in 
the federal ~ y s t e m . ~  In fact, several federal 
intergovernmental regulations were enacted 
with only superficial Congressional delibera- 
tion, including the National Environmental Pol- 
icy Act, Section 504 of the Rehabilitation Act of 
1973, the Family Educational Rights and Privacy 
Act, and the Age Discrimination Act o f  1975. All 
were passed with only vague understanding of 
their implications by the Congress as a whole, 
and some were subject to no consideration by 
Congressional committees whatsoever, origi- 
nating as amendments offered on the House or 
Senate floor. Each has since become a concern 
to state and local officials. 

Although some programs have been subject 
to more careful deliberation in Congress, the 
rapid expansion of new and more intrusive 
forms of intergovernmental regulation demon- 
strates to this Commission that the current 
framework for determining the federal role in  
such regulation i s  ineffective and inadequate. 
In fact, the last comprehensive attempt to es- 
tablish criteria governing the allocation of reg- 
ulatory responsibilities was performed over a 
quarter century ago by the Commission on  
Intergovernmental Relations (The Kestnbaum 
Commission). 



The Kestnbaum Commission developed two 
sets of criteria relating to the division of na- 
tional and state roles in regulation. First, the 
commission set forth a series of general guide- 
lines for determining the existence of compel- 
ling national interests that could justify federal 
entry into a new area of activity, be it through 
regulation, grants-in-aid, or direct national 
performance.' Some of these general 
guidelines remain highly relevant today and 
are reaffirmed by the AClR in several of the 
principles contained in  this recommendation. 

Second, in  i ts  recommendations aimed spe- 
cifically at regulatory policy, the Kestnbaum 
Commission identified the following principles 
for guiding the division of intergovernmental 
regulatory roles: 

First, the fact that the national gov- 
ernment has not legislated on a giv- 
en matter i n  a f ield of concurrent 
power should not bar state action. 

Second, national laws should be so 
framed that they w i l l  not  be con- 
strued to preempt any field against 
state action unless this intent i s  
stated. 

Third, exercise of national power 
on any subject should not bar state 
action on the same subject unless 
there i s  positive inconsistency. 

Fourth, when a national minimum 
standard is  imposed in a field where 
uniformity i s  not  imperative, the 
rights of states to set more rigorous 
standards should be carefully 
preserved. 

Fifth, statutes should provide flexi- 
ble scope for administrative cessions 
of jurisdiction where the objectives 
of the laws at the two levels are sub- 
stantially in  accord. State legislation 
need not be identical with the na- 
tional leg is lat i~n.~ 

These principles are less helpful in reforming 
modern intergovernmental regulation because 
they apply primarily to the division of federal 
and state roles in regulating the private sector. 
They do not address the fundamental issues 
raised by current programs which entail federal 
regulation of (1) the way state and local gov- 
ernments regulate nongovernmental activities 

and (2) the internal operations of state and lo- 
cal governments themselves. The Kestnbaum 
Commission failed to anticipate these newer, 
more intrusive forms of intergovernmental reg- 
ulation, believing that in most instances, "nei- 
ther level of government may place burdens 
upon the ~ t h e r . " ~  

The AClR is  convinced that developments in  
intergovernmental regulation since the 1950s 
have heightened the need to establish a set of 
criteria that can assist Congress in  its delibera- 
tions concerning the appropriate scope and 
methods of federal regulation. It recognizes, 
however, that such criteria must be broadly 
framed. No specific principle or recommenda- 
t ion can do justice to  the complex circum- 
stances involved in each particular program. 
Nor can any set of guidelines absolve Congress 
of its responsibility to exercise discretion and 
careful judgment in weighing the merits of in- 
dividual programs. 

The first criterion set forth in  this recom- 
mendation is  grounded in protections afforded 
citizens under the Constitution. Basic civil and 
political rights established there provide a sol- 
id foundation for federal regulations in  several 
fields. For example, Supreme Court decisions 
since the 1950s have prohibited a broad range 
of racially discriminatory state practices, based 
primarily upon the 14th Amendment t o  the 
Constitution which reads in  part: 

. . . . no state shall make or enforce 
any law which shall abridge the privi- 
leges or immunities of citizens of the 
United States; nor shall any state de- 
prive any person of life, liberty or 
property, without due process of 
law; nor deny to any person within 
its jurisdiction the equal protection 
of the laws. 

Subsequent Congressional actions protecting 
civil rights and voting rights of minority citi- 
zens through Section 5 of the 14th Amend- 
ment, Section 2 of the 15th Amendment, and 
the Commerce Power have been consistently 
upheld by the Supreme Court, thus solidifying 
the strong guarantees against racial discrimina- 
tion afforded by the Constitution itself. There 
i s  now broad consensus in  the United States 
on the general outl ines of these basic civi l  
rights protections.' 



In recent years, similar Congressional pro- 
tections against discrimination have been af- 
forded to other groups, especially women, 
older Americans, and the physically handi- 
~ a p p e d . ~  The courts have been less clear on 
the degree to which these groups enjoy special 
protections under the Constitution. In general, 
specific regulatory implications of these provi- 
sions are a matter of some difference of opin- 
ion and are subject to further refinement by 
the Supreme Court. Yet here, too, considera- 
ble consensus exists on the fundamental prin- 
ciples involved. For example, the block grants 
enacted under the Omnibus Budget and Rec- 
onciliation Act o f  1981, which were intended to 
significantly expand state flexibility in the use 
of federal funds, explicitly prohibit discrimina- 
tion in  each of the programs on the basis of 
race, color, national origin, sex, age and physi- 
cal hand i~ap .~  

Another basis for intergovernmental regula- 
tion is  the federal government's responsibility 
for national defense and the conduct of for- 
eign affairs. Although most defense-related is- 
sues do not involve the regulation of state and 
local governments, certain issues may. For ex- 
ample, the national government over time as- 
sumed the power to regulate the state militia 
and to federalize it during periods of national 
emergency. The Emergency Highway Conser- 
vation Act of 1974, which first established the 
national 55 mph speed limit, and the National 
Energy Conservation Policy Act were also 
based, in part, on national security considera- 
tions stemming from America's reliance on po- 
tentially insecure sources of foreign oil. How- 
ever, the distance between federal regulation 
of the national guard and energy conservation 
levels is  considerable-a reminder that regula- 
tions should be carefully scrutinized by Con- 
gress before it accepts a justification on the 
grounds of national defense or foreign affairs. 
The federal interest in  national security is  suffi- 
ciently powerful  that a danger exists i n  ex- 
tending its reach too broadly into state and lo- 
cal affairs. 

A third rationale for federal regulation i s  the 
need for establishing uniform or  minimum 
standards affecting state and local govern- 
ments i n  the regulation o f  interstate com- 
merce. This criterion has long been used to 
justify direct federal regulation of private in- 
dustry. In recent years, this rationale also has 

been used to justify instances of federal regu- 
lation of the way states exercise their police 
powers over the private sector. In general, 
these federal regulations have been partial 
preemptions, through which the national gov- 
ernment seeks to regulate an element of the 
private sector in conjunction with the states. In 
theory, these are cases where uniform or mini- 
mum national standards are sought by Con- 
gress-in the interests of publ ic health 
standards, for example-but where state par- 
ticipation is  deemed desirable to permit flexi- 
ble and responsive implementation and to pro- 
mote cooperative federal relations. This 
ostensibly collaborative approach to achieving 
national standards underlies programs regulat- 
ing meat and poultry products, surface mining, 
occupational health and safety, and air and 
water pollution control, for instance. 

Although this approach seems firmly rooted 
in the Constitution and the theory of coopera- 
tive federalism, serious intergovernmental dif- 
ferences have arisen over the structure and 
implementation of these programs, raising 
questions about the degree to which they pro- 
mote intergovernmental cooperation and state 
and local participation. In addition to adminis- 
trative problems, the appropriateness and the 
stringency of national standards also have been 
contested under certain programs, with state 
and local governments questioning the ability 
of national standards to accommodate diverse 
conditions throughout the country.1° 

Finally, the Supreme Court has identified 
certain limits to Congress' ability to regulate 
the states under the Commerce Power. In Na- 
tional League o f  Cities v. Usery, it held that: 

Insofar as the challenged amend- 
ments operate to directly displace 
the states' freedom to structure inte- 
gral operations in areas of traditional 
governmental functions, they are not 
within its authority granted Congress 
by Art. I, sec. 8, cl. 3." 

Given these limitations, the Commission em- 
phasizes that any intergovernmental regulation 
based upon the need for minimum standards 
in areas substantially affected by interstate 
commerce must be scrutinized carefully by 
Congress, as well as the courts, to  assure i ts  
workability and balance. 



A related criterion involves the regulation of 
state and local actions that adversely affect an- 
other state or i ts  citizens in a substantial way. 
Certain functions, especially in the area of pol- 
lution, may become subject to minimum na- 
tional standards primarily because of these 
"spillover" effects. As the Senate Committee 
on Governmental Affairs' Study on Federal 
Regulation observed : 

The increased concern about the 
environment in  recent years resulted 
in federal legislation aimed at forcing 
consideration of external costs.. . . 
Environmental regulation has the ef- 
fect of requiring that all or at least a 
portion of the external costs be sus- 
tained by the regulated sector.12 

On the other hand, certain forms of pollution 
do not produce substantial interjurisdictional 
spillovers of this type. For example, noise pol- 
lution affects only a limited area. Accordingly, 
there has been debate in Congress over the ap- 
propriateness of national noise pol lut ion 
standards, although certain manufacturers 
have supported uniform standards, not on the 
basis of spillover effects, but to avoid varied 
state and local restrictions.13 The Commission 
believes that external costs must be substantial 
and resistant to  reduction by nonfederal means 
to justify federal intergovernmental regulation. 

The fifth criterion of federal regulation ad- 
vanced in this recommendation deals with as- 
suring fiscal and programmatic integrity in fed- 
eral assistance programs. After abuses in the 
expenditure of the earliest cash grants, the au- 
diting of federal aid programs became an ac- 
cepted practice by the 1930s. At a minimum, 
audits have been required to assure that there 
has been no misappropriation of grant-in-aid 
funds, including individual malfeasance and 
the use of funds beyond the legal confines of 
the act. This level of national supervision gen- 
erates little controversy today. I t  i s  firmly root- 
ed in the Congressional spending power and is  
supported by liberals and conservatives alike. 
Even General Revenue Sharing, the most flexi- 
ble form of federal assistance, contains basic 
auditing requirements. 

Similarly, a variety of other procedural and 
programmatic requirements became common 
features of grant-in-aid programs during the 

20th Century. For example, planning, applica- 
tion and reporting requirements are now com- 
monly included. Other procedural provisions, 
including citizen participation, personnel and 
administrative standards-plus a host of cross- 
cutting federal requirements-have become 
familiar features of modern grant-in-aid pro- 
grams. There i s  general agreement today 
among participants in the intergovernmental 
grant system that some of these programmatic 
requirements are appropriate in  many cases, to 
assure that program goals are properly ad- 
dressed. However, opinions differ as to which 
particular requirements are appropriate in  spe- 
cific programs, and attitudes vary about the ne- 
cessity of different restrictions over time. In 
the 1 9 3 0 ~ ~  for example, a strong case was made 
for certain regulations that were highly intru- 
sive, such as meri t  system and single state 
agency requirements. Professional and admin- 
istrative developments i n  the states today, 
however, make the current case for such re- 
strictions considerably weaker. Experience 
with other programmatic requirements, such 
as detailed planning provisions, suggests that 
they are both intrusive and usually ineffective, 
while the proliferation of federal grants has led 
to frequent conflicts among detailed provi- 
sions of separate programs. 

Thus, the Commission recognizes that care- 
ful balancing is  required to assure that general- 
ly accepted principles of fiscal accountability 
and program integrity do not become vehicles 
for excessive and counterproductive federal 
intergovernmental regulation. Regulations 
geared to promoting these principles should 
be reasonably related to the differing objec- 
tives of the grant statutes involved, and the 
varying sizes and purposes of such grants also 
should be taken into account. 

Although these several criteria help define 
and illuminate the conditions justifying federal 
intergovernmental regulation, each suffers its 
own limitations. The Commission stresses that 
none can be applied in a boilerplate fashion to 
justify regulations having a tenuous relation- 
ship to the national interest. There can be no 
substitute for the exercise of sound judgment 
concerning the merits of federal regulation in 
each specific circumstance. 

The Commission believes that the prolifera- 
tion of federal intergovernmental regulation in 



recent years suggests that these five criteria 
have been indiscriminantly invoked. All but 
forgotten is  the federal government's commen- 
surate interest in maintaining the viability of 
the federal system and respecting the institu- 
tional integrity of the states and their political 
subdivisions. As the Commission on Intergov- 
ernmental Relations put it in 1955: 

The national government has 
therefore a double duty: to protect 
and promote the national interest . . . 
under the powers delegated to the 
national government; and to protect 
and promote the national interest in  
the preservation of the federal sys- 
tem. The proper discharge of this 
dual responsibility calls for vigorous 
and effective national action where 
national action i s  required and, 
along w i th  this, a discriminating 
sense of when not to  act.14 

No institutional arrangement created under the 
Constitution is  more fundamental than our 
federal system. For the Founders, federalism 
was a primary expression of the concept of 
separated powers. The geographic division of 
authority was regarded as a vital element of 
constitutionally limited government. Equally 
important, a healthy federalism was regarded 
as a positive vehicle for promoting and refining 
popular representation. 

Recent experience has reaffirmed that the 
federal government cannot effectively adminis- 
ter or even closely monitor the entire range of 
domestic federal programs acquired during the 
last quarter century. It is heavily dependent 
upon strong and viable state and local govern- 
ments to implement the great array of coopera- 
tive federal programs and to fulfill their tradi- 
tional responsibilities, thus keeping additional 
services from being assigned to an already 
overloaded central government. 

The Commission believes emphatically, 
therefore, that the Congress should consider 
with the utmost care its decisions to launch 
new functional undertakings or to  place fur- 
ther mandates on already overburdened state 
and local governments. The national govern- 
ment need not undertake every regulatory ini- 
tiative in which some federal purpose can be 
invoked. According to the Senate Committee 

on  Governmental Affairs' Study on  Federal 
Regulation: 

Simply because a problem exists 
and, in theory, is  remediable, does 
not means that regulation or other 
government intervention i s  desira- 
ble. Controls should be undertaken 
where there i s  a clearly ident i f ied 
problem that cannot otherwise be 
solved, and where the anticipated 
achievements are significant and not 
vitiated by projected adverse 
 consequence^.^^ 

Equally important, a finding of inadequate per- 
formance on one of these criteria by one or a 
handful of states does not necessarily warrant 
nationwide regulation. Rather, a clear and con- 
vincing case is  required to demonstrate that 
every contemplated federal intergovernmental 
regulation serves an overriding national inter- 
est that cannot be adequately achieved by 
states acting individually or collectively or by 
noncoercive means. 

This test for balancing competing national in- 
terests can be applied to existing federal regu- 
lations as well as to proposed ones. On the ba- 
sis of the criteria outlined above, the following 
regulations should be subjected to particular 
scrutiny: 

Highway Beautification Act of 1965 
(PL 89-285): Are i ts  mandates justi- 
fied by the criteria of compelling na- 
tional interest? 
Age Discrimination in Employment 
Act as amended by the Fair Labor 
Standards Act Amendments of 1974 
(PL 93-259): Does national interest 
in this area outweigh the level of in- 
trusion into integral and traditional 
functions o f  state and local 
governments? 

o Federal-Aid Highway Amendments of 
1974. (PL 93-643): Do national de- 
fense considerations justify contin- 
ued mandating of a 55 mile-per-hour 
speed limit? Do additional consider- 
ations of public safety and energy 
conservation provide sufficient jus- 
t i f icat ion for cont inued federal 
mandating? 



Davis-Bacon Act (PL 74-403): In  light Consistent with the spirit of this recommen- 
of economic changes, implementa- dation, similar flexibility might be extended in 
t ion problems, and high costs, i s  other areas as well. In  Lau v. Nichols, the Su- 
continuation of the act justified by preme Court required that local school dis- 
the five principles above? tricts provide special assistance to non-English- 

This recommendation requires that in areas 
where federal regulation is  deemed appropri- 
ate, the least intrusive means of regulation 
should be employed consistent with the na- 
tional interest. In many instances of federal 
intergovernmental regulation, state and local 
governments accept the goals of regulation but 
dispute specific methods for achieving it.16 A 
poll of local elected officials conducted by the 
National League of Cities found that 48% be- 
lieved the basic goals and objectives of man- 
dates are desirable, while only 15% disagreed. 
But 70% sought more flexible standards and 
procedures which took account of local condi- 
tions.'' Two examples of this point have been 
the regulations promulgated under: 

Section 504 o f  the Rehabilitation Act 
o f  1973, and Bil ingual Education 
Requirements. 

Section 504 of the Rehabilitation Act prohib- 
its discrimination against the handicapped in 
federally assisted programs. Fifty-three percent 
of mayors responding to the NLC poll main- 
tained the cost of accessibility requirements 
for handicapped persons outweighed the pub- 
lic benefits.18 In it,s response to a study by the 
National Association of Counties, Dade Coun- 
ty, FL, maintained that requirements for retro- 
f i t t ing current transit systems to serve the 
handicapped were not just costly but technic- 
ally impossible.19 Instead, many local 
communities have sought the freedom to im- 
plement alternative means of serving the trans- 
portation needs of handicapped citizens. This 
view was upheld by the U.S. Court of Appeals 
for the District of Columbia, which ruled that 
specific and burdensome regulations that re- 
quire extensive modifications of existing tran- 
sit systems "exceed the Department of Trans- 
portation's authority to enforce Section 504."1° 
Consequently, the Transportation Department 
issued new regulations granting federal aid re- 
cipients considerably more latitude in selecting 
the means w i th  which they comply w i th  
nondiscrimination requirements i n  trans- 
portation.'l 

speaking studknts. Subsequent regulations 
issued by the Department of Education specifi- 
cally required providing bilingual education 
services to such children, including instruction 
in each student's native language, in place of 
other educational techniques preferred by cer- 
tain school districts. This specific procedure 
was not mandated by the Court, however, and 
a review of research on alternative methods of 
instructing non-English-speaking students con- 
ducted by the Education Department indicated 
that bilingual education was often not the most 
effective technique.12 Consistent with both the 
Court's ruling and America's traditional reli- 
ance on local decisionmaking in  education, 
this recommendation's emphasis on non- 
intrusive and flexible requirements suggests 
that the Department of Education should give 
careful consideration to allowing individual 
states and local school districts greater discre- 
tion in selecting special education methods.23 

Other programs which meri t  scrutiny for 
their  degree of institutional intrusion and 
prescriptiveness include provisions of the Na- 
tional Health Planning and Resources Develop- 
ment Act o f  1974 and the Clean Air Act Amend- 
ments of 1972. Specific proposals relating to 
these programs are examined in subsequent 
recommendations. 

Although this recommendation deals with 
general principles having broad political and 
philosphical acceptance, the Commission rec- 
ognizes that the approach advanced here is  not 
universally applauded. Skeptics may question 
the utility of this recommendation on three re- 
lated grounds. 

First, the effectiveness of delineating broad 
principles to govern the federal regulatory role 
may be questioned. Pragmatists would argue 
that this approach to limiting intergovernmen- 
tal regulation will produce few practical re- 
sults. The Kestnbaum commission did an ad- 
mirable job of establishing intergovernmental 
principles in 1955, yet federal regulation and 
intrusion sti l l  grew enormously. To recom- 
mend that Congress should use careful judg- 
ment in  its intergovernmental regulation i s  to 



beg the question, argue skeptics. The real 
problem is  getting Congress to apply appropri- 
ate criteria to specific pieces of legislation. 

Secondly, difficulties may be encountered in 
operationalizing these principles. These pre- 
cepts are difficult to apply with precision in 
specific circumstances and different principles, 
on occasion, may conflict. 

Third, some argue that limited resources 
should focus on reforming governmental proc- 
esses in ways that will reduce regulatory bur- 
dens, not on a set of abstract principles. Spe- 
cific cases must be considered on their 
individual merits; hence, structuring a process 
to accomplish this result i s  the only productive 
path to reform. 

In making this recommendation, the Com- 
mission is  not unaware of the difficulty of the 
task or the need to address specific regulatory 
problems. Many issues are addressed more 
specifically in following recommendations. But 
the Commission believes that Congress needs 
to be reminded of its responsibilites for re- 
specting and maintaining the federal system, 
and that it may welcome a set of general princi- 
ples to assist it in its deliberations. Moreover, 
the Commission firmly believes that the prob- 
lem of over-regulation has philosophical roots 
that are addressed by this recommendation. 
Without guiding principles, mere expediency 
will carry the day. This Commission maintains 
that the nation has experienced far too much 
expediency in the regulatory field, with in- 
creasingly negative consequences. 

Recommendation A.2 

Assuring Adequate Funding for 
New Federal Regulatory Statutes; * 

The Commission finds that many govern- 
mental regulations impose substantial costs on 
state and local governments and constitute a 
major source of intergovernmental tension and 
conflict. Furthermore, the lack of adequate re- 
sources may seriously undermine successful 
program implementation and delay or obstruct 
attaining important national goals. Conse- 
quently, the Commission applauds the enact- 

- - 

. 'Senator Durenberger requested to be recorded as 
opposing this recommendation on the grounds that a se- 
lective, not a full, reimbursement policy is the only one 
that is currently realistic and fiscally responsible. 

ment of the State and Local Cost Estimate Act 
of  1981, implementing a 1980 AClR recommen- 
dation to establish a fiscal notes process in 
Congress. To further address the problems of 
mandate funding, 

The Commission recommends that Congress 
establish a system that guarantees full federal 
reimbursement to state and local governments 
for all additional direct expenses legitimately 
incurred in implementing new federal statutory 
mandates, including costs imposed by federal 
direct order mandates, crosscutting require- 
ments, partial preemptions and provisions en- 
forced by crossover sanctions. 

The Commission further recommends that 
the legislation establishing such a system spec- 
ify that no state or local government be obli- 
gated to carry out a federal statutory mandate 
that does not fulfill this requirement. 

Obtaining adequate funding to meet the 
costs imposed by federal mandates has be- 
come an issue of major concern to most state 
and local governments. Although precise data 
are unavailable, research shows that such costs 
can be sub~tant ia l .~ '  Moreover, Chapter 4 
demonstrates that the absence of adequate 
funding has hindered effective implementation 
of many regulatory programs. Although many 
proposals for dealing with these problems 
have been made, such responsies generally fall 
within three basic strategies: federal reim- 
bursement of all mandated costs, federal reim- 
bursement of selected costly mandates, and 
federal responsibility for no mandated costs 
beyond what is currently provided on an ad 
hoc basis through existing grants. 

FULL FEDERAL REIMBURSEMENT 

The most far-reaching remedy is  full federal 
reimbursement of all additional costs imposed 
on state and local governments by federal in- 
tergovernmental  regulation^.^^ Above all, this 
approach constitutes a statement of principle: 
that the national government bears a responsi- 
bil i ty to  fund whatever duties and require- 
ments it chooses to impose on state and local 
governments. 

This position has been strongly endorsed by 
many state and local government officials, both 
individually and collectively. For example, the 



State and Local Coalition, made up of leaders 
of the major public interest groups, endorsed 
mandate reimbursement in  1981 as one of the 
central "principles and priorities for partner- 
ship federa l i~m."~~ 

The principle of full reimbursement may at- 
tract even more support i n  coming years as fis- 
cal stringency at all levels of government 
threatens to exacerbate existing problems of 
unfunded mandates. In fact, there are those 
who argue that the increasingly stringent fed- 
eral budget already has been a factor in  the 
current proliferation of federal regulations. As 
former HEW Secretary Joseph Califano put it, 
Congress wants to "hadel its cake and [eat] it 
too" on the mandate issue by responding to 
social problems without bearing the costs.27 

Requiring fu l l  federal reimbursement of 
mandates would work to slow further regula- 
tory proliferation. In a period of federal defi- 
cits, such a requirement would pose an obsta- 
cle to  new enactments. Significantly, 
legislation was introduced in the 97th Congress 
with the dual aims of limiting federal budget 
outlays under the Congressional Budget Act o f  
1974 and of requiring compensation to states 
and localities for any future costs imposed 
through federal r e g u l a t i ~ n s . ~ ~  Although the bill 
was not enacted, it suggests the potential for 
subjecting federal regulations to the discipline 
of the budget process. 

In addition to curbing excessive regulatory 
growth and providing fiscal relief to state and 
local governments, full funding of federal man- 
dates would improve the effectiveness of na- 
tional policies. In  the Clean Water Act, for in- 
stance, one source noted that "the rate o f  
cleaning up municipal water pollution depends 
almost completely on the availability of federal 
money."29 In addition, where underfunded 
regulations take the form of grant conditions, 
the effect may be to undermine the objectives 
of the grant program to  which they are at- 
tached. For example, Richard Cappalli has ob- 
served that: 

When Section 504 was enacted, 
Congress was informed that the 
measure would have no budgetary 
impact. Indeed, no appropriation for 
this purpose was forthcoming as 
Congress again tacked a new duty 

onto the federal grant system with- 
out funding it, even though it was 
readily foreseeable that Section 504 
equality would require costly imple- 
mentation and would divert grant 
dollars from their primary purpose.30 

Depending on how such a program i s  struc- 
tured or defined, however, a strategy of full re- 
imbursement for all existing and future man- 
dates could present a series of difficult fiscal 
and administrative problems for the national 
government. To begin with, given the lack of 
discipline in the federal budget process, full 
reimbursement of federal regulations could 
place an intolerable strain on an already over- 
loaded federal budget if the number of costly 
requirements was not sharply reduced. 

In addition, simply defining the range of pro- 
grams and activities subject to  reimbursement 
is a difficult task. Some observers narrowly de- 
fine the term "mandate" to mean only direct 
order requirements, while others would deem 
the full range of newer intergovernmental reg- 
ulatory mechanisms worthy of reimbursement. 
Still others, like the public interest groups and 
the Congressional Budget Office, cast the net 
even wider, including under mandates ordi- 
nary grant conditions-even maintenance of 
effort and matching requirements. 

Establishing the range of federal regulations 
subject to reimbursement represents only an 
initial task, however. More complicated still 
would be the actual process of administering a 
reimbursement program. Presumably, state 
and local governments would qualify for reim- 
bursement, not only for the obvious direct 
costs of federal regulation, but for a variety of 
indirect costs as well, ranging from administra- 
tive overhead to effects on local government 
productivity. Unfortunately, many of these in- 
direct costs are nearly impossible to measure, 
much less to reimbur~e.~'  

Another serious measurement difficulty con- 
cerns separating federally mandated activities 
from those actions that would have been per- 
formed in the absence of federal regulation. 
Under any reimbursement scheme, the federal 
government should be liable only for addition- 
al costs, those exceeding what the state or lo- 
cal government expended prior to  the man- 
date's imposition. Initially, such costs can be 



measured with considerable accuracy. Over 
time, however, this concept of regulatory costs 
would tend to grow increasingly speculative 
because there i s  often no way of knowing what 
a state or local government might have done 
on its own in the absence of a federal mandate. 

Finally, determining the costs imposed on all 
state and local governments is  an awesome au- 
diting and accounting task. To estimate man- 
date costs for the recently enacted fiscal notes 
process, the Congressional Budget Off ice 
plans to derive information from a sample of 
selected  jurisdiction^.^^ This approach greatly 
simplifies the estimation process, but a sam- 
pling procedure can be adapted to paying re- 
imbursement checks only with difficulty. Be- 
cause federal regulations affect individual 
jurisdictions very differently, a sampling proce- 
dure could produce substantial overpayments 
to certain jurisdictions whi le underpaying 
others. 

Not surprisingly, many of these problems 
have become evident at the state level, where 
efforts to  establish programs for reimbursing 
state mandates on  local governments have 
tended to produce mixed results. Twelve states 
now have Constitutional provisions or statutes 
requir ing reimbursement o f  state-imposed 

The effects of such provisions have been 
studied most extensively in  California, which 
established a mandate reimbursement process 
in  1973. One study of its implementation found 
the process: (1) was often hampered by long 
delays in  funding local claims for reimburse- 
ment; (2) engendered complaints by local gov- 
ernments about detailed requirements gov- 
erning the payment of claims; and (3) eroded 
local incentives for adopting cost-effective 
means of mandate admini~tration.~" The most 
severe problem, however, was found to be a 
"lack of clarity" in the statutory definition of a 
mandate, producing "inconsistent determina- 
tions" of which regulations justified state fund- 
ing.35 When various state officials were asked 
to determine which of eight hypothetical man- 
dates would require reimbursement, unani- 
mous agreement was reached on only one of 
the eight. Accordingly, the California law was 
amended in 1980 to help clarify the definition 
of a reimbursable mandate, but the effects of 
this amendment are not yet known. 

SELECTIVE REIMBURSEMENT 

One strategy for avoiding some of the poten- 
t ial problems posed by fu l l  mandate reim- 
bursement is  to focus federal reimbursement 
on just a small selection of very costly inter- 
governmental regulations. This strategy would 
not resolve all of the problems of cost meas- 
urement and funding distr ibut ion out l ined 
above, but it would reduce the scope of such 
tasks-especially for programs that already 
provide a modicum of grant monies for regula- 
tory purposes. In such cases, outlays for the af- 
fected grants could simply be expanded. 

Many of the problems traced to inadequately 
funded federal mandates stem from a relatively 
limited number of regulations. In the initial 
passage of most of these programs, Congress 
gave early recognition to the need for some 
federal funding to achieve their purposes, but 
it often underestimated what the actual scope 
of the costs would be or it failed to deliver ade- 
quate appropriations in subsequent years. 

For example, total future costs of existing 
water pollution control requirements are esti- 
mated to be $120 billion, yet annual appropria- 
tions for federal sewer construction grants fell 
from $4.5 billion in FY 1978 to $2.5 in  FY 1981.36 
The deputy administrator of EPA observed that 
"unstable and unpredictable" funding had 
been a major problem in the program.37 In the 
Education for All Handicapped Children Act, 
Congress authorized a hike in  federal funding 
for handicapped education from 5% of the pro- 
gram's mandated costs in  FY 1978 to 40% of 
these costs in  FY 1982 and beyond. However, 
federal appropriations for the program peaked 
at about 12% of the costs in 1979 and have re- 
mained at, or below that level in subsequent 

Similar problems have been ident i f ied in  
other programs. Initial cost estimates for im- 
plementing Section 504's requirements of 
equal access for the handicapped were placed 
at $6.8 billion in mass transportation alone.39 
Subsequent federal regulations in this area 
were designed to  reduce these costs by al- 
lowing recipient jurisdictions more flexibility 
in providing equal transportation access. How- 
ever, the costs of the major alternatives stud- 
ied by the Congressional Budget Off ice re- 
mained in  the mul t ib i l l ion dollar range. 



Funding shortfalls in the Safe Drinking Water 
Act have not approached this level of magni- 
tude, but the U.S. General Accounting Office 
did conclude that inadequate funding ranked 
among the primary obstacles to its effective 
implementat i~n.~~ 

A strategy of selective mandate reimburse- 
ment, therefore, would focus on a few costly 
regulations of this type, where fiscal burdens 
are particularly large and where funding 
shortfalls clearly hamper attaining regulatory 
goals. For state and local governments, this 
strategy would provide substantial fiscal relief 
while, at the same time, avoiding some of the 
administrative problems posed by ful l  
reimbursement. 

On the other hand, this strategy would also 
impose substantial burdens on the deficit- 
ridden federal budget. In addition, it abandns 
the simplicity and deterrent potential of total 
reimbursement. Decisions over which regula- 
tions would or would not be reimbursed under 
this strategy would be largely arbitrary. The net 
could be cast much wider than the four regula- 
tions mentioned above. Inadequate funding 
also has contributed to implementation prob- 
lems under federal hazardous waste and bill- 
board control programs, to name only 
Ultimately, the number of programs that might 
be encompassed under this alternative would 
be determined by a difficult political balancing 
act with state and local needs on one side and 
limited federal government resources on the 
other. 

NO MANDATE REIMBURSEMENT 

A third strategy continues the status quo in 
regulatory reimbursement. Although the feder- 
al government often helps promote compli- 
ance with regulatory goals by providing grants- 
in-aid, there i s  no legal or moral obligation to 
do so for any regulation that i s  Constitutional 
and legitimate. The basic issue, under current 
practice, is  whether the goals and procedures 
of a given regulation are appropriate, not what 
level of costs it imposes. 

This position finds many adherents among 
defenders of federal regulations. In the case of 
handicapped education requirements, for ex- 
ample, former Commissioner of Education Er- 
nest Boyer has argued that the federal govern- 
ment is  under no obligation to bear the costs 

of requiring states to provide services they 
should have offered all along. "We're talking 
about rectifying an historic oversight," he ob- 
served. "Just because the federal government 
identified the issue it doesn't follow that Wash- 
ington has to provide the funds."42 Others 
have argued much the same position with re- 
gard to Section 504. According to one account, 
some enforcement officials believed that costs 
were "irrelevant." "Someone's rights do not 
depend upon someone else's ability to pay," 
said one former Office of Civil Rights official. 
"It is a matter of the right to participate in  
American so~iety."~' 

On the other hand, defenders of existing 
funding practices need not hold the view that 
costs are irrelevant in federal programs. Many 
believe that the federal government should re- 
frain from imposing a requirement on state 
and local governments until it has considered 
the least costly means of advancing its regula- 
tory aims. In essence, this is  the position of the 
Reagan Administration, which has sought to 
ameliorate the costs of intergovernmental reg- 
ulation by scrutinizing and relaxing regulatory 
standards rather than by reimbursing costs.44 

THE COMMISSION'S APPROACH 

Having considered all of the arguments put 
forth on behalf of these alternative strategies, 
the Commission recommends that all future 
additional costs imposed on state and local 
governments by federal mandates by fully re- 
imbursed by the national government. Al- 
though the Commission supports the cost- 
cutting objectives of regulatory analysis, 
current ad hoc practices of mandate funding 
have not adequately addressed the problems 
resulting from excessive mandated costs. Expe- 
rience has shown that the absence of legal re- 
sponsibility by the federal government for reg- 
ulatory costs has contributed to excessive 
regulatory growth and attendant problems of 
poor regulatory performance. 

The Commission also views selective reim- 
bursement of federal mandates as inadequate. 
This strategy has the disadvantage of imposing 
large financial burdens on the federal budget 
currently, when it can least afford it. Yet i t  
lacks the merits of establishing a clear princi- 
ple of federal responsibility for regulatory 
costs for any future costly programs. 



Consequently, the Commission strongly af- 
firms the principle of  federal responsibility for 
mandated costs, but  i t  has carefully tailored its 
recommendation to  current budgetary realities 
and to  the administrative difficulties posed by 
full reimbursement of all existing mandates. 
This recommendat ion is l im i ted  t o  costs 
imposed on state and local governments by fu- 
ture intergovernmental regulations. This re- 
striction avoids excessive immediate demands 
on the deficit-ridden federal budget while si- 
multaneously establishing an effective fiscal 
deterrent to  future regulatory proliferation. 
The recommendation is also limited to  addi- 
tional direct costs of  regulations, e.g., those 
expenses that are clearly attributable to  imple- 
menting the regulation, above and beyond any 
related activity that would have been carried 
out i n  the absence of  the federal mandate. Al- 
though the Commission recognizes that such 
additional costs are difficult to  measure and 
define, it expects that appropriate methodolo- 
gies wi l l  be perfected by the Congressional 
Budget Office i n  implementing existing "fiscal 
notes" legislation. The exclusion of  ambiguous 
"indirect" costs, l ike losses of  efficiency and 
externalities, also simplifies this task. Finally, 
t o  strengthen implementation of this recom- 
mendation by potentially reluctant federal ad- 
ministrators, it contains an action-forcing pro- 
vision: holding state and local governments 
free from regulatory compliance for any future 
federal mandates that are unreimbursed. This 
prov is ion prov ides justiciable grounds f o r  
challenging any future unfunded mandates. 

Recommendation A.3 

Restoring Constitutional Balance in 
Intergovernmental Regulation 

The Commission finds that the newest forms 
o f  intergovernmental regulation-the partial 
preemption, the crosscutting grant require- 
ment, the crossover fiscal sanction and the di- 
rect order-have been the source of  consider- 
able f r i c t ion  and confus ion despite the i r  
ostensibly legi t imate foundat ion i n  such 
sources of  Congressional authority as the in- 
terstate commerce clause (partial preemptions 
and direct orders) and the conditional spend- 
i ng  power  (crosscutt ing requirements and 

crossover sanctions). The Commission believes 
that this intergovernmental friction and confu- 
sion have been exacerbated by static judicial 
interpretations narrowly defining those func- 
tions of  state and local governments that are 
constitutionally protected against federal intru- 
sion, while at the same time vastly expanding 
the scope of Constitutionally sanctioned federal 
prerogatives. 

The Commission is convinced that the new 
regulatory techniques represent major depar- 
tures from past intergovernmental practice- 
not only in  a pragmatic sense but in  a legal and 
Constitutional sense as well. Therefore, 

A.3(a) Reassessing Constitutional 
Boundaries 

The Commission recommends a reassess- 
ment  o f  the  legal  doctr ines de l im i t i ng  the  
boundaries of  national Constitutional authority 
vis-a-vis the reserved powers of  the states so 
that those reserved powers again become 
meaningful and viable. To help restore a sense 
of  balance between the levels o f  government, 
the Commission urges reconsideration by the 
nat iona l  legislative, executive and jud ic ia l  
branches o f  current interpretations of  the com- 
merce and spending powers as they apply t o  
the newer and more intrusive forms o f  federal 
regulation, such as partial preemptions, cross- 
cutting grant requirements, crossover sanc- 
tions applied to  federal aid and direct orders. 

A.3(b): Judicial Interpretations 
The Commission applauds the  Supreme 

Court's recognition in National League of  Cit- 
ies v. Usery, 426 U.S. 833 (1976), that "Con- 
gress may not exercise its power t o  regulate 
commerce so as t o  force d i rect ly  upon  t he  
states its choices as t o  how essential decisions 
regarding the conduct of integral government 
functions are t o  be made." At the same time, 
however, the Commission finds that several re- 
cent Supreme Court decisions and many lower 
court judgments have eroded the basic Tenth 
Amendment principles expresed in the Nation- 
al  League o f  Ci t ies case. The Commission, 
therefore, expresses its hope that the federal 
judiciary wi l l  revive and expand upon the prin- 
ciples expressed in NLC v. Usery, particularly 
those addressing the "basic attributes of  state 
sovereignty" and "integral functions" o f  state 
government. 



Although the Supreme Court in NLC v. Usery 
Constitutionally limited Congress' power to  
regulate the states under the interstate com- 
merce clause, the Commission believes that in 
certain instances regulations promulgated un- 
der the conditional spending power may be 
equally as injurious t o  state sovereignty. The 
Commission notes that despite vast differences 
between the grant system of six decades ago 
and that wh i ch  exists today, t he  Cour t  has 
done litt le t o  alter its original grant-in-aid doc- 
trines. Thus, given the substantial fiscal reli- 
ance of state and local governments upon fed- 
eral financial aid and the often intrusive nature 
o f  regulat ions attached t o  modern  federal  
grants, the Commission expresses its further 
hope that the federal judiciary, when judging 
grantor-grantee disputes, wi l l  recognize that 
"compulsion" rather than "voluntariness" and 
"coercion" rather than "inducement" now 
characterize many federal grants-in-aid and 
their requirements. 

A.3(c): The Solicitor General's Role's* 
The Commission recommends that the Ad- 

ministration, through the Office of Solicitor 
General, show special sensitivity t o  the claims 
of  state and local government in arguing or 
otherwise entering into relevant cases before 
the federal judiciary when such cases pertain 
t o  the newer and more intrusive forms of regu- 
lation described above. 

*Deputy Under Secretary Koch, County Executive Mur- 
phy, and County Supervisor Schabarum requested to be 
recorded as opposing this recommendation. Deputy Un- 
der Secretary Koch provided the following statement of 
her position, with County Executive Murphy concurring: 

It i s  the responsibility of the Solicitor Gen- 
eral to  represent his client-the Uni ted 
States Government-in cases in which the 
U.S. is involved, and to defend the best in- 
terests of the U.S. as he sees them. The So- 
licitor General is not in a position to make 
policy decisions by modifying his actions to 
take account of the interests of opposing 
parties. In fact this could be seen as running 
directly counter to his duty. Such policy is- 
sues are properly directed toward Congress 
and the President. Therefore, it i s  inappro- 
priate for AClR to ask the Solicitor General 
to alter his manner of meeting his responsi- 
bility to the U.S. Government as this resolu- 
tion suggests. 

A.3(d): Supporting the State and Local 
Legal Center 

The Commission recommends that state and 
local governments and their associations give 
ful l  institutional and adequate financial sup- 
port t o  the State and Local Legal Center in its 
monitoring, analytic and training efforts and in 
its efforts t o  assist in presenting common state 
and local interests before the federal courts. 

The new awe-inspiring growth in the quanti- 
ty and breadth of federal regulatory policy, like 
the growth in almost every area of federal en- 
deavor, could hardly be called the product of a 
grand design-much less a grand Constitution- 
al design. Rather, regulatory expansion has 
been piecemeal-one requirement building 
upon another. Yet, grand design or no, each 
regulation must f ind justif ication i n  some 
portion of the Constitution. Thus, Congress' 
Article I, Section 8 charge to "regulate com- 
merce . . . among the several states . . ." has 
given rise to partial preemptions and-less 
successfully-to some direct orders.45 The so- 
called conditional spending power, contained 
in the same section, has been deemed an ade- 
quate Constitutional warrant for crosscutting 
grant requirements and for crossover fiscal 
sanctions. 

REASSESSING THE 
CONSTITUTIONAL BARRIERS 

Neither the commerce nor spending powers 
are Constitutionally omnipotent, for Congress, 

. in exercising those powers, may not run afoul 
of any other portions of the Constitution- in- 
cluding the Bill of Rights, one of which, the 
Tenth Amendment, asserts that: 

The powers not delegated to the 
United States by the Constitution, 
nor prohibited by it to  the states, are 
reserved to the states respectively, 
or to the people. 

Because the federal government i s  theoreti- 
cally one of limited powers, the Tenth Amend- 
ment would appear, at face value, to invest 
rather substantial authority in the states. How- 
ever, that face value reading ignores the Tenth 
Amendment's rather dubious distinction of 
having been demoted in  stature to the ranks of 
a mere Constitutional " t r~ ism"~~-more  akin 



to "conventional wisdom" than part of the 
"supreme law of the land." Not coincidently, 
that downgrading was accomplished alongside 
the phenomenal New Deal upgrading of the 
commerce power. Hence, an amendment "fre- 
quently invoked to curtail [Congress'] power to 
regulate interstate commerce"" had become, 
by mid-century, no more than a legal straw 
man. 

The Commerce Power and the NLC Case 

In 1976, the Supreme Court at least tempo- 
rarily halted further erosion of the states' re- 
served powers, ruling that: "Congress may not 
exercise its power to regulate commerce so as 
to force directly upon the states its choices as 
to how essential decisions regarding the con- 
duct of integral governmental functions are to 
be made."48 At issue in  National League o f  Cit- 
ies v. Usery (NLC) were the 1974 amendments 
to the Fair Labor Standards Act that applied 
federal minimum wage and maximum hour re- 
quirements to most state and local employ- 
ee~~~-cIearly,  a direct federal order to the 
states. Conceding the "plenary authority" of 
the commerce power over "areas of private en- 
deavor," the Court refused to grant the same 
absolute federal prerogatives to the states' 
publ ic endeavors. Thus, i t  interpreted the 
Tenth Amendment's reserved powers clause as 
shielding the states from commerce power- 
relatedS0 Congressional mandates that: 

1) regulate the "states as  state^";^' 

2) impair certain distinctive "attributes 
of state so~ere ign ty" ;~~ and 

3) alter or displace the states' ability to 
"structure integral operations i n  
areas o f  tradit ional governmental 
 function^."^^ 

Not surprisingly, the NLC decision was her- 
alded as a milestone in efforts to "rebalance" 
intergovernmental relations. It was, after all, 
the first major Tenth Amendment victory in  the 
federal judicial arena in decades. But the opin- 
ion also lacked clarity and has been a source of 
endless confusion at the district and appellate 
court levels, as well as a cause of deep conster- 
nation among state and local governments. 
The Court has left uncertain what elements 
constitute the "attributes of state sovereign- 

ty"; has failed to provide guidelines for identi- 
fying integral governmental operations; and, 
to the disappointment of many, has rather nar- 
rowly (some would say rigidly) interpreted the 
areas of traditional governmental activitiesOs4 
Nevertheless, on the positive side, the Court's 
1976 decision has been successful in arresting 
further Congressional direct orders based on 
the commerce clause. 

Congressional mandates in the form of bla- 
tantly intrusive direct orders have been few in 
number. Moreover, many would contend that 
these most obvious directives have been the 
least of the state and locl governments' regula- 
tory worries. But the commerce clause has 
been the Constitutional wellspring of another 
of the new intergovernmental regulatory tech- 
niques-partial preemptions, in which admin- 
istrative responsibil i ty i s  delegated to  the 
states or localities, provided they meet certain 
nationally determined standards. 

For all practical purposes, this sort of back- 
door commandeering is quite different from 
full federal preemption. I t  borders on man- 
dating state activity as opposed to disallowing 
state activity. For Constitutional purposes, 
however, the courts have tended to view these 
partial Congressional preemptions in a "com- 
merce power-as-usual" light, despite a number 
of Tenth Amendment, NLC-type challenges. 

Regulating Through the 
Conditional Spending Power 

In 1923, the Supreme Court heard the case 
of Massachusetts v. M e l l ~ n , ~ ~  a challenge to a 
federal grant-in-aid program. The Court dis- 
missed the dispute by noting that: 

Probably, it would be sufficient to 
point  ou t  that the powers of the 
states are not invaded, since the stat- 
ute imposes no obligation but simply 
extends an option which the state is 
free to accept or reject.. . . If Con- 
gress enacted [the program] with the 
ul ter ior purpose of tempting [ the 
states1 to yield, that purpose may be 
effectively frustrated by the simple 
expedient of not yielding.56 

Though nearly 60 years old, that logic has be- 
come perhaps the most consistent line of de- 



fense in cases protecting federal grant condi- 
tions-the so-called "inducement versus 
coercion" equation. Later supplemented by 
the criterion that conditions of aid need only 
be "reasonably related to a legitimate national 
purposev5' (or conversely, that "federal funds 
[may not be used] for purposes contrary to 
general government po l ic ie~"~~) ,  the enhanced 
"Mellon test" has survived practically un- 
scathed through innumerable court battles. 

That a Constitutional test constructed to vin- 
dicate the simple and dwarfish grant system of 
the 1920s retains legal sway over a grant system 
characterized by complexity and giantism is  
not necessarily surprising. In fact, it may be 
justified in very pragmatic terms. As Justice 
Benjamin Cardoza pointed out: 

. . . To hold that motive or temptation 
is equivalent to coercion is  to plunge 
the law into endless difficulties. The 
outcome of such a doctrine i s  the ac- 
ceptance of a philosophical deter- 
minism by which choice becomes 
impossible. Till now the law has 
been guided by a robust common 
sense which assumes the freedom of 
will as a working hypothesis in the 
solution of i ts  problems.59 

Not every Constitutional scholar would 
agree with Cardoza and his judicial successors. 
For instance, Profesor A.E. Dick Howard has 
called such reasoning "simplistic": 

It makes Constitutional limitation 
on Congress' power illusory by per- 
mitting Congress to do indirectly 
what it cannot do directly. The prin- 
ciple is that of unconstitutional con- 
ditions. Simply because government 
need not create a benefit (e.g., a de- 
duction from one's income taxes for 
charitable deductions), it does not 
follow that the government may at- 
tach such conditions as it pleases to 
that benefit. Government may not 
require me, as a condition of taking 
the deduction, to attach an affidavit 
swearing that I do not believe in the 
principles of world communism. It i s  
no answer to say that I have a 
"choice"-file the affidavit or forego 

the deduction. Similarly the Consti- 
tutionality of conditions attached to 
federal grants i s  not assured simply 
by declaring that a state is  "free" to 
refuse the federal money if it objects 
to the condition."O 

Even such strong critics as Howard would 
probably not object to the bulk of clearly stat- 
ed, program-specific grant conditions. The fed- 
eral government, most would contend, has a 
perfectly legitimate interest in seeing that its 
funds are effectively, efficiently and Constitu- 
tionally spent. In such cases, the "caveat emp- 
tor," Mellon approach to grants is, arguably, 
quite proper. It is with regard to the newer 
forms and effects of conditions that many crit- 
ics, including this Commission, deem the older 
legal tests no longer adequate. 

Thus, certain conditions may be said to cross 
the line between inducement and coercion by 
virtue of impinging on some aspect of state 
sovereignty. An excellent example is provided 
by the National Health Planning and Resources 
Development Act o f  1974 as applied to  the 
State of North Carolina. 

At issue was the act's requirement that 
states, in exchange for receiving funds, regu- 
late the construction of both public and private 
health facilities as well as the purveyance of 
public and private health services. North 
Carolina argued that these aspects of the 
program 

. . . crossed the line from inducement 
to coercion and was a violation of 
the Tenth Amendment and the Su- 
preme Court's decision in the Stew- 
ard Machine Company case. The 
state argued that the requirements to 
regulate private institutions violated 
the state constitution and that by 
proposing the sanction of withdrawal 
of Medicaid and other health care 
funds the state was placed in  the 
untenable position of having to 
amend i ts  constitution or forego sub- 
stantial federal funding for health 
care."' 

If a state's constitution i s  not integral to its sov- 
ereignty, what is? Yet, the District Court, in a 
decision affirmed by the Supreme Court, dis- 



missed North Carolina's contentions, noting 
that: 

Simply because one state, by some 
oddity of its constitution may be pro- 
hibited from compliance is not suffi- 
cient ground to invalidate a condi- 
t ion which is legitimately related to a 
nat ional  interest sought t o  be  
achieved by a federal appropriation 
and which does not operate adverse- 
ly to the rights of the other states to 

The Court reasoned that: 
Were [it] not so, any state, dissatis- 

fied by some valid federal condition 
on a federal grant could thwart the 
Congressional purpose by the expe- 
dient of amending its constitution or 
by securing a decision of its own su- 
preme court. The validity of the pow- 
er o f  the federal government under 
proper Constitutional power does 
no t  exist at the mercy o f  the state 
const i tu t ion o r  decis ion o f  state 

Such reasoning, i f  at face value Constitutional- 
ly logical, shows little sensitivity toward the 
difficulties of amending state constitutions and 
reversing state judicial opinions. 

Another feature of the Health Planning Act, 
fe l t  by  many t o  be  unduly  coercive and, by 
some, unconstitutional, is its crossover fiscal 
sanction-failure to  comply with program re- 
quirements may endanger continued funding 
of other, distinct aid programs." I t  is just that 
feature that Lewis Kaden finds not only unique, 
but assails as being the most objectionable of 
al l  condi t ional  techniques i n  terms of  "re- 
stricting state choices" and distorting state fis- 
cal  decision^.^^ Yet i n  response t o  a 
Montgomery County, MD, challenge, a district 
court declared that: 

The act imposes no civil o r  criminal 
penalties on  such states or their offi- 
cials. While the withholding of feder- 
al funds in some instances may re- 
semble the  imposi t ion o f  c iv i l  o r  
cr iminal  penalt ies and wh i le  eco- 
nomic pressure may threaten such 
havoc t o  a state's wel l -be ing as t o  
cause the federal legislation to  cross 

the line which divides inducement 
f rom coercion, that l ine is no t  
crossed in this case. Nor does the act 
displace local initiative with federal 
directives. The act mandates essen- 
tially a cooperative venture among 
the federal government and state 
and local a u t h ~ r i t i e s . ~ ~  

Another vexatious issue arising under the 
conditional spending power is the ability of the 
federal government to add to, or alter a grant 
agreement. According t o  grant law expert  
Richard B. Cappalli: 

An important grant principle which 
deviates f r om tradi t ional  contract  
rules, is that one partner, the United 
States, can unilaterially modify the 
terms of the relationship during the 
term of the grant. By statute or regu- 
lation the United States can impose 
addi t ional  obl igat ions under  the  
agreement, although Constitutional 
restr ict ions o n  the impairment o f  
contracts limit that 

Under certain circumstances, the federal gov- 
ernment  may thus change the rules o f  the 
game after the grantee has already bought into 
the "contract." Though unemployment insur- 
ance coverage is not technically a grant, it pro- 
vides a leading example of this potentiality. 

I n  1970, Congress extended unemployment 
insurance coverage to state employees i n  hos- 
pitals and higher education68 and in  1976, to  all 
state and local employees.6g After over 40 years 
of participation i n  the program, the effect of 
the amendments was t o  o f fer  a Hobson's 
choice to the states: 

1) to conform and tax themselves 
and their political subdivisions the 
costs of employment benefits, or 

2) to fail to  conform and accept the 
utter demise of  the states' existing 
unemployment compensat ion 
program.70 

Given such an option, the states were practi- 
cally forced t o  comply  and at considerable 

REASSESSMENT A M U S T  

The foregoing analysis of the commerce and 



conditional spending powers provides ample 
evidence that those twin founts of Congres- 
sional authority in the regulatory area have 
been stretched far beyond the broad bounda- 
ries assigned them a generation ago. The 
newer forms of intergovernmental regulation 
were developed, largely designed and duly en- 
acted by the national legislative branch. They 
were implemented and legally defended by the 
executive branch, and they clearly-with only 
one exception-have been determined by the 
courts to  be Constitutional. 

The time has come for both of the poltiical 
branches of the national government along 
with the federal judiciary-each operating in  
its way and in  its proper functional sphere-to 
begin a thorough reassessment of the current, 
mainstream interpretations of the commerce 
and conditional spending powers as they relate 
to the new regulatory devices. Without such a 
reappraisal, the Tenth Amendment may well 
prove to be a permanently impotent protector 
o f  state (and local) rights. 

JUDICIAL INTERPRETATIONS 

Going beyond the needed reappraisal by the 
three branches of the national government, 
the Commission urges in the second part of 
this recommendation that the Supreme Court 
assume the special responsibility, when rele- 
vant cases arise, of reexamining the implica- 
tions for the entire governmental system of the 
string of recent decisions eroding NLC, and of 
the other cluster o f  cases that struggles labori- 
ously to remain true to  Mellon. 

Current Court doctrine holds that to suc- 
ceed, any Tenth Amendment challenge to  fed- 
eral regulatory legislation based o n  the com- 
merce power "must satisfy each of [the] three 
[NLCI requirements" : 

First, there must be a showing that 
the challenged statute regulates the 
"states as states." Second, the feder- 
al regulation must address matters 
that are indisputably "attributes of 
state sovereignty." And third, it must 
be apparent that the states' compli- 
ance would directly impair their abil- 
ity "to structure integral operations 
in areas of traditional f ~ n c t i o n s . " ~ ~  

Because three rather vague and obviously 
pliable requirements must be met to dispute a 

federal law, successful challenges have been 
limited, as noted previously, to  direct orders. 
Though regulatory i n  nature and based upon 
the commerce power, partial preemptions are 
imbued wth certain legal "twists" that distin- 
guish them from direct orders. For instance, 
with partial preemptions, such as those con- 
tained i n  the Clean A i r  and Surface Mining 
Control acts, it is exceedingly difficult to make 
the case that regulations affect the "states as 
states." Rather, they legally affect private par- 
ties through the states: 

If a state does not wish to submit a 
proposed permanent program that 
complies w i t h  the  act and imple- 
menting regulations, the full regula- 
tory burden wil l  be borne by the fed- 
eral government. Thus, there can be 
no suggestion that the act comman- 
deers the legislative process of the 
states by directly compelling them to  
enact and enforce a federal regula- 
tory program.73 

In  the case of partial preemptions, the courts 
have relied on Congressional findings that cer- 
tain problems substantially affect interstate 
commerce and therefore are legitimate Con- 
gressional  concern^.^' O f  course, the courts 
have been acquiescing to Congressional regu- 
lation of commerce for nearly half a century. 
However, the more unique aspect of partial 
preemption-the involvement of the states- 
also has been given judicial blessing. Hence, 
quite apart from negative Tenth Amendment 
usurpation issues discussed previously, the 
courts actually have treated partial preemp- 
tions positively-even to the point o f  viewing 
them as instances of federal deference to  state 
authority: 

I n  enacting the Clean Ai r  Act  
Amendments o f  1970, Congress at- 
tempted t o  foster a symbiosis be- 
tween two perceived needs. First, 
Congress wanted to preserve the ba- 
sic state and local control of the de- 
sign and enforcement of air pollution 
regulation. Besides a deference to 
the states, such a state ro le  per- 
mitted more awareness of individual 
and local problems in formulating 
pollution abatement plans.75 



Needless to say, the generally positive judi- 
cial view of partial preemptions is not shared 
universally by legal experts. I n  fact, Lewis B. 
Kaden sees the device as an effective limit on 
the states' basic right to  choose among those 
services they feel best meet the needs of their 
citizens. 

For all their diversity of method, 
what these provisions share is the 
feature of "federalizing" or "com- 
mandeering" the basic decisionmak- 
ing processes of state government, 
obliging subnational legislators and 
executive officials to enact statutes 
or adopt administrative regulations 
according to the design and stand- 
ards set by  the  federal govern- 
ment.. . . When a part of [the] pool [a 
state's] resources is commandeered 
t o  the service o f  a federal direc- 
tion-as when a state is ordered to  
pass a law, establish a regulatory 
agency, promulgate a regulation, or 
expend an al locat ion o f  funds ac- 
cording to federal design i n  ways de- 
scribed above-this fundamental ca- 
pacity fo r  choice is inevi tably 
reduced.76 

According to Professor Kaden's logic, then, 
some (though not all) partial preemptions may 
be viewed as meeting each of the NLC tests for 
a val id Tenth Amendment challenge o f  the  
commerce power. First, they affect the states 
as states, for clearly they influence the instru- 
mentalities of the states-their legislatures and 
executives. Second, by  extension, part ial 
preemptions address matters that are indispu- 
tably attributes of state sovereignty. What, af- 
ter all, could be a more indisputable attribute 
of sovereignty than the legislative decision- 
making process? Finally, in reducing the states' 
capacity for choice, partial preemptions impair 
their ability to structure integral operations in  
preferred ways. 

Turning to the conditional spending power, 
the federal courts have upheld its extension to  
highly intrusive program-specific regulations, 
to  crossover fiscal sanctions, to  changes i n  
grant conditions after a recipient has joined i n  
an a id  program, and t o  crosscutt ing condi-  
tions-as was noted earlier. These decisions 
reflect a persistent effort on the part of the ju- 

diciary t o  sustain the Me l l on  d ic tum that a 
grant is a quasi-contractual relationship be- 
tween the donor and donee involving recipro- 
cal obligations for both and allowing the recip- 
ient to protect its Tenth Amendment rights by 
refusing to participate in the aid program. 

In  effect, the constraints placed on the con- 
ditional spending power are fewer than those 
on the commerce power. Hence, the Court's 
prediction in  NLC that Congress might accom- 
plish certain objectives through its spending 
(and by extension, taxing) prerogatives that it 
could not accomplish through the commerce 
clause was borne out when the 1976 amend- 
ments to the Unemployment Insurance Act 
were challenged. I n  1980 the Supreme Court 
refused to review a lower court's upholding of 
the amendments extending the act's coverage 
to  state and local employees on the grounds 
that the program was technically voluntary 
and, therefore, not subject to Tenth Amend- 
ment r e ~ t r i c t i o n . ~ ~  Such decisions have 
prompted Professor Howard to lament that 
"NLC is an empty vessel waiting to  be filled 
up."7a 

Related to  the idea that Congress may be 
able to change grant conditions in  mid-stream 
is the problem of unclear Congressional intent. 
In certain instances, a state or locality initially 
could not possibly have realized the extent of a 
law's obligations, given the ambiguities of stat- 
u tory  language. Just such a scenario was 
played out quite recently over the terms of the 
Developmentally Disabled Assistance and Bill 
o f  Rights Act o f  1975. Significantly, in  this case, 
the Supreme Court did acknowledge certain 
limitations on the spending power: 

The legitimacy of Congress' power 
to legislate under the spending pow- 
er thus rests o n  whether  the state 
voluntarily and knowingly accepts 
the terms of the "contract" . . . . Ac- 
cordingly, i f  Congress intended t o  
impose a condition on the grant of 
federal monies, it must d o  so 
u n a m b i g u ~ u s l y . ~ ~  

At issue i n  Pennhurst State School and Hos- 
pital v. Halderman was the "bill o f  rights" com- 
ponent of the 1975 act. The Court's response 
t o  the challenge, capsulized in the quotation 
above, noted that the "bill of rightsu-worded 



i n  terms of legislative "findingsu-repre- 
sented, at most, a Congressional preference 
and, in the absence of language specifically 
saying so, could not be construed as a condi- 
tion of aid. Congress was thus admonished for 
its tendency to favor statutory obscurity. More- 
over, the Pennhurst decision could potentially 
set "the stage for attacks on administrative im- 
plementation of grant strings-through regula- 
tions, guidelines, etc.-on the ground that the 
agency has imposed duties beyond those in 
the relevant statute itself."80 

Two additional statements made by the 
Court i n  Pennhurst could-if developed in 
subsequent cases-have a profound effect on 
future judicial rulings relating to grant 
requirements: 

First, Justice Rehnquist's majority 
opinion warned that: "Though Con- 
gress' power to legislate under the 
spending power i s  broad, it does not 
include surprising participating 
states with post-acceptance or 'retro- 
active'  condition^."^^. 

While i t  i s  unclear what would constitute a 
"retroactive" condition under the first stipula- 
tion, it i s  at least conceivable that: 

[tlaken seriously, this approach 
would call into question basic fea- 
tures of the grant system such as en- 
actment of new crosscutting condi- 
tions which apply to  existing 
 program^.^^ 

Second, a footnoted suggestion in 
Pennhurst warned that "[t] here are 
limits on the power of Congress to 
impose conditions on the states pur- 
suant to its spending power."83 

Whether or not the footnoted statement may 
be taken as an intimation that the Court, in the 
future, will be disposed to "fill up the empty 
NLC vessel" is  impossible to know-a footnote 
does not a strong precedent make. "Still," ac- 
cording to Professor George Brown, "Supreme 
Court footnotes are often harbingers of things 
to come; and this particular statement may 
force lower courts to take more seriously chal- 
lenges to grant conditions based on state sov- 
ereignty  ground^."^' 

I t  i s  entirely possible-even quite prob- 
able-that Pennhurst, like NLC, may lie fallow 
for years to come. The Court's total record on 
commerce and spending power issues, after 
all, has been less than amenable to subnational 
positions and more than deferential, over the 
long run, to Congressional actions. Moreover, 
no matter how disposed the Court might be to 
change long-standing positions, good, tightly 
woven cases on which it might act are surpris- 
ingly few and far between. The Court may be 
the ultimate arbiter of Constitutional issues, 
but it must rely on the sound and timely argu- 
mentation of others. 

In light of the seemingly aberrational status 
that NLC and Pennhurst seem to occupy, the 
Commission believes that the federal judiciary, 
when judging grantor-grantee disputes, should 
acknowledge that "compulsion," not "volun- 
tariness," and "coercion," not "inducement," 
have dominated the relations between disburs- 
er and recipient in many grant-in-aid programs. 
The Commission emphasizes that National 
League of Cities v. Usery should not remain a 
unique decision. Its precepts regarding "the 
basic attributes of state sovereignty" and the 
"integral functions" of state government need 
revitalization and a real elaboration. Moreover, 
attempts to establish some parameters for the 
conditional spending power, such as those 
made tentatively in Pennhurst , should be con- 
tinued. Without judicial action on both of 
these fronts, the Tenth Amendment protec- 
tions afforded to states (and localities) will be- 
come not much more than a hollow promise. 

A ROLE FOR THE 
SOLICITOR GENERAL 

The executive branch through the Depart- 
ment of Justice i s  in a position to help the fed- 
eral judiciary become more sensitive to the 
systemic effects of their decisions affecting 
intergovernmental regulation. The Solicitor 
General's Office not only defends the federal 
government before the Supreme Court but 
may also intervene with "friend of the Court" 
briefs in instances where the national govern- 
ment i s  not a direct party to a dispute. On oc- 
casions, the Solicitor General is requested to 
present a brief, as was the case in Thornburgh 
v. C a ~ e y . ~ ~  In fact, the Supreme Court in that 
case relied primarily on the Solicitor General's 



argumentation i n  reaching and rendering its 
decision sanctioning the right of state legisla- 
tures to  reappropriate federal grant funds. 

During the past few years, the Department of 
Justice has entered such diverse cases as those 
involving mortgage interest rates, the building 
of nuclear power plants, corporate  takeover^,^^ 
a state's labor-management law, and the appli- 
cability of the federal Age Discrimination in 
Employment Act t o  state and local govern- 
ments. Each of these cases pitted the scope of 
the commerce power against a state's police 
powers. The f i rst  three involved a batt le 
between corporate interests and state inter- 
ests. In all five, the Department of justice's in- 
tervention favored upholding the primacy of 
the commerce power over state interests. O n  a 
controversial social issue, however, the Justice 
Department recently filed briefs i n  support o f  
the power o f  state and local governments to  
regulate abortions without prohibiting them."' 

Department of Justice intervention i n  cases 
to  which it is not a party clearly is common- 
place. Against the backdrop of recent deci- 
sions as well as several earlier ones i n  which 
the Department of Justice joined, the Commis- 
sion urges that the Administration, through the 
Solicitor General's Office, show special sensi- 
tivity to  the claims of state and local govern- 
ments in  arguing or entering relevant cases, es- 
pecially when such cases involve the newer 
forms of federal intergovernmental regulation. 

STRENGTHENING THE 
STATE A N D  LOCAL LEGAL CENTER 

Finally, the Commission strongly urges states 
and local governments and the i r  associa- 
tions-both national and statewide-provide 
vigorous institutional and adequate fiscal sup- 
port for the recently established State and Lo- 
cal Legal Center. This uni t ,  at least i n  part, 
grew out of a 1980 Commission recommenda- 
tion that called on  the states and their locali- 
ties, among other things, to  establish "jointly 
on a permanent basis a state-local legal de- 
fense organization, wi th adequate funding, 
professional staffing and appropriate assist- 
ance from states' attorneys general, t o  monitor 
and institute legal action opposing coercive 
conditions attached to  federal grants and intru- 
sive congressional exercise of the commerce 

This proposal was defended on grounds that 

states and localities need to  maintain "a vigi- 
lant posture against coercive federal actions," 
to  assert themselves especially in  the federal 
judicial area "skillfully, repeatedly, forcefully 
and cooperatively," and t o  scrap the hit-or- 
miss, ad hoc approach to  mounting a legal ap- 
peal against arbi t rary federal regulatory 

In  March 1981, the issue of inadequate legal 
defense of state-local interests was raised at 
the mid-winter meeting of the National Associ- 
ation of Counties by spokespersons from the 
National Institute of Municipal Law Officers. 
Subsequently, the "Big Seven" took up the 
matter and through the nonprofit Academy for 
State and Local Governments a repor t  was 
draf ted fo r  the i r  consideration. i n  the  early 
summer of 1981. The authors consulted with 
representatives of various state and local asso- 
ciations, states' attorneys general, former Su- 
preme Court clerks, ex-Solicitors General and 
justice Department lawyers, among others, 
and from these meetings emerged the central 
recommendation of  the report: that state and 
local governments pool their resources to  cre- 
ate a small public interest legal center con- 
cerned primarily wi th Supreme Court issues.g0 
In  the fall, the executive directors of the seven 
sponsoring public interest groups adopted the 
report and "began the process of  making its 
recommendations a reality."g1 

The Board of Trustees of the Academy for 
Contemporary Problems voted t o  allocate 
$150,000 over two years to  help establish such 
a center and in  September 1982, the Pew Me- 
mor ia l  Trust announced a major matching 
grant t o  aid i n  getting the center underway.92 

Thus, an idea has become an inst i tu-  
tion-the State and Local Legal Center. Yet, 
given the array of cases it could well face, its 
initial early reliance on outside financial help, 
and the potential for diagreement among the 
sponsoring organizations as t o  what should be 
the foci of the center's attention, the Commis- 
sion strongly recommends that state and local 
governments both singly and through their na- 
tional associations give unstinting policy and 
financial support t o  this fledgling unit. The 
center faces its most crucial period in the years 
immediately ahead. A safe passage through 
this perilous period wil l  depend heavily on the 
extent of moral and monetary support the par- 
ent public interest groups provide. 



Part B 

A REFORM STRATEGY FOR THE 
NEWER FORMS OF 

INTERGOVERNMENTAL REGULATION 
Over the past 20 years, there has been a sub- 

stantial expansion of  both the ends and means 
of federal regulation of state and local govern- 
ments. Prior to the 1 9 6 0 ~ ~  federal conditions 
were commonly attached to  individual grants- 
in-aid to assure fiscal and programmatic ac- 
countabi l i ty i n  using federal funds. M o r e  
recently, however, Congress has enacted 
regulatory statutes greatly extending the feder- 
al presence into a variety of new fields. As this 
report details, many of these programs utilize 
impor tant  new regulatory techniques, 
including: 

0 crossover sanctions, in  which the 
failure to  comply with the require- 
ments of one program may result in  
the reduction or elimination of aid 
funds prov ided under  o ther  
specified programs, as exemplified 
by  the nat ional  55 mi le  per  hour  
speed limit and the National Health 
Planning Act; 

0 partial preemptions, which establish 
a national federal regulatory pres- 
ence, but authorize states to imple- 
ment  the program i f  they adopt 
standards at least as stringent as the 
federal ones, as prov ided by the 
clean air, clean water and OSHA 
laws; 

o direct orders, which mandate state 
or local actions under the threat of 
criminal or civil penalties, as in  the 
Equal Employment Opportunity Act; 
and 
crosscutting requirements, which 
apply generally to many or all assist- 
ance programs, including bans on 
discr iminat ion o n  the grounds o f  
race, sex and handicap; environ- 
mental impact statement proce- 
dures; Davis-Bacon Act prevailing 
wage rules; and many others. 

The Commission f inds that these newer 
forms of federal intergovernmental regulation, 
both singly and in  combination, raise serious 

questions about the Constitutional limits of 
federal and state authority that have yet to be 
addressed adequately, ignore the  po l i t ica l  
principles that undergirded the conventional 
concept of cooperative federalism, and inject 
an excessive element of federal compulsion 
into a range of intergovernmental relation- 
ships. The Commission further believes that 
these newer forms raise special problems i n  
their implementation, in  part because of their 
departures from past practice and their more 
intrusive intervention into the affairs and oper- 
ations of subnational governments. Because 
each involves a different approach to  achieving 
national regulatory objectives, the Commission 
is convinced that each type must be treated 
separately, establishing a body of principles 
that applies to  pertinent provisions of existing 
federal grant and regulatory statutes and that 
serves as a guide to  future efforts of national 
policymakers in drafting and enacting regula- 
tory legislation. 

Recommendation B. 1 
Eliminating Crossover Sanctions in 

Federal Grant Statutes 

The Commission f inds that Congress has 
used the crossover sanction mechanism in sev- 
eral federal programs since 1965. The uses of 
th is device have become a source o f  much  
concern among observers at all levels of gov- 
ernment, who believe the penalty mechanism 
is excessively coercive and confrontational in  
character. Serious objections also have been 
raised about the practical effects of this device, 
wh ich  may invo lve penalt ies so severe that 
they can scarcely be invoked. Therefore, . . . 

The Commission recommends that Congress 
repeal the provisions of grant statutes that au- 
thorize the reduction or termination of funds 
from other specified grant programs, as well as 
f r om the grant program st ipulat ing th is  re- 
quirement, when a recipient government fails 
to comply with all of the conditions of such a 
program. The Commission believes that such 
provisions alter drastically the traditional legal 
concept under which each grant is viewed as a 
quasi-contractual relationship, freely entered 
i n to  b u t  w i t h  d i f fe r ing  obl igat ions fo r  the 
grantor and grantee that are clearly established 
by the statute authorizing such relationships in 



the program area covered by the grant. More 
specifically, the Commission recommends 
that, among others, the relevant provisions of 
the Highway Beautif ication Act o f  1965 (23 
U.S.C. 131), the National Health Planning and 
Resource Development Act of 1974 (42 U.S.C. 
300m(d)), the Federal A id  Highway Amend- 
ments of 1974 (23 U.S.C. 154), the Education 
for All Handicapped Children Act of 1975 (20 
U.S.C.1416), and the  Clean Air  Act Amend- 
ments of 1977 (42 U.S.C. 7506(c) and 7616) be 
amended to  restrict the cut-off of funds i n  the 
event of noncompliance to  the specific aid pro- 
gram containing the requirement. 

In  this recommendation, the Commission 
seeks to halt utilization of the crossover sanc- 
t ion technique for enforcing compliance with 
certain federal regulations. The crossover sanc- 
t ion device imposes a fiscal penalty such that 
failure to  comply with the requirements of one 
program results in  the reduction or elimination 
of grant funds in a specified set of other feder- 
al aid programs. I t  is thus distinguishable from 
penalties attached to ordinary grant require- 
ments, which reduce or terminate only funds 
associated with the specific program in which a 
violat ion occurs, and f rom crosscutt ing re- 
quirements, such as those which prohibit dis- 
crimination in  the use of grant funds on the ba- 
sis of race, color, national origin, sex, age and 
physical handicap, wh ich  apply t o  federal 
grants in general. Such requirements are not 
affected by this recommendaiton. 

Significantly, the introduction of crossover 
sanctions was a relatively recent occurrence in  
the intergovernmental grant system. The first 
major program to use the device was the High- 
way Beautification Act o f  1965, and it subse- 
quently was adopted in  at least four additional 
programs during the 1970s. 

Although all of the programs cited in  this 
recommendation make use of the crossover 
sanction technique, they differ somewhat in 
their specific provisions. The Highway Beauti- 
fication Act o f  1965 provides that states shall 
lose a portion (10%) of various highway assist- 
ance funds if they fail to  remove certain road- 
way signs and advertising, compensate affect- 
ed sign owners, and otherwise comply with the 
provisions of  the act. Under the Federal A id  
Highway Amendments o f  1974 (as fur ther  
amended by RL 95-599), states can lose 5% to  

10% of their funds under three different trans- 
portation grant programs i f  they fail t o  assure 
that a growing proportion of drivers obey the 
national 55 mile per hour speed limit. This pro- 
vision currently is being phased-in over a five- 
year period, with the requirement that,in order 
to avoid the penalty, a greater percentage of a 
state's drivers obey the speed l imit each year. 
I n  addition, the law also authorizes federal in- 
centive grants to  exemplary states as a further 
encouragement to  enforce the speed limit. 

Under the National Health Planning and Re- 
source Development Act o f  1974, states are 
subject to having funds from a broad assort- 
ment of federal public health programs with- 
held if they do  not establish an acceptable net- 
work  o f  heal th p lanning and cert i f icat ion 
agencies. This withholding of funds is to  be 
phased in  over a four-year period once a state 
is found t o  be in  noncompliance, with grants 
reduced by 25% the first year, 50% the second 
year, and so on. 

Two crossover sanction provis ions were 
added to  the Clean Air Act in  1977 to  slipple- 
ment other, legally suspect, enforcement pro- 
visions. One provision limits federal transpor- 
tation grants to noncomplying state or local 
governments, except for certain projects relat- 
ed to air quality improvement. The second pro- 
vision provides for withholding federal sewage 
treatment grants from nonattainment areas un- 
der some circumstances. 

The penalty provision in  the Education for 
Al l  Handicapped Children Act is somewhat dif- 
ferent from the above provisions because it af- 
fects only states choosing to  enter the handi- 
capped aid program. Once they have done so, 
however, failure to comply with the elaborate 
requirements o f  the  act can result i n  wi th- 
holding funds for various other elementary and 
secondary education programs providing as- 
sistance to handicapped children. 

Existing statutes, then, vary somewhat in  
their application of specific penalty provisions. 
The common use of the crossover sanction 
principle in  all of these programs, however, 
represents a striking departure from traditional 
grant-in-aid practice, which confines penalties 
for noncomplinace to the specific program in  
which a violation occurs. Yet, in  spite of this 
leap to a new level of federal financial coer- 
cion, legislative adopt ion o f  the  crossover 
sanction device often was not considered care- 



fully by Congress. As Chapter 3 of this report 
demonstrated, such inattention was especially 
true for the penalty provision included i n  the 
highly intrusive National Health Planning and 
Resource Development Act o f  1974. Research 
on the passage of  the Education for Al l  Handi- 
capped Children Act also indicates the crosso- 
ver sanction in  that law was not a major topic 
of d e l i b e r a t i ~ n . ~ ~  

While often overlooked at the time of pas- 
sage, the crossover sanction device has since 
become the  focus o f  considerable concern 
among specialists in  grant law and by state and 
local government officials. Professor Lewis 
Kaden writes that "Congress has recently at- 
tached a much more elaborate range of condi- 
tions and penalties for noncompliance" to fed- 
eral grant programs, o f  wh ich  crossover 
sanctions play a prominent role. "Taken to- 
gether," he concludes, "these measures . . . 
have altered the shape o f  the federal sys- 

Partly because of its crossover provi- 
sion, Thomas Madden writes that "The Health 
Planning Act intrudes upon state and local op- 
erations to a greater degree than almost any 
other grant program," He notes that actual im- 
plementation of the program's penalty "would 
cripple a state's efforts to  maintain health care 
assistance for citizens of that state."95 

Intrusiveness is no t  the on ly  complaint  
lodged against the crossover sanction device. 
The Commission firmly believes that the tech- 
nique exceeds the proper limits of the Con- 
gressional spending power. In  particular, it 
represents a marked departure from the tradi- 
tional legal theory of the grant. Scholars agree 
that the Constitutional limits of the spending 
power remain somewhat vaguely defined by 
the courts, but  according to one analysis: 

If the limits within which Congress 
has traditionally exercised the condi- 
tional spending power are not to be 
breached, the condition imposed . . . 
must fall within one of two general 
categories. The condition must be ei- 
ther reasonably related to  the goals 
of the spending program or designed 
to prevent use of federal funds for 
purposes contrary to  specified poli- 
cies of the national g o ~ e r n m e n t . ~ ~  

That is, the courts have held grant-in-aid re- 
quirements to  be Constitutional if they are rea- 

sonably related t o  assuring that federal funds 
are spent by the states according to  the pur- 
poses defined by Congress i n  the act or to  as- 
suring that funds are not used to  contravene 
overarching Constitutional or federal objec- 
tives such as nondiscrimination. Under ordi- 
nary grant requirements, the courts have held 
that such conditions do  not violate the Consti- 
tutional separation of state and federal govern- 
ments because the states are not legally com- 
pelled to  obey such a regulation i f  they choose 
not to accept the individual grant to which it is 
affixed.g7 I n  the case of crossover sanctions, 
however, a state may be i n  f u l l  compl iance 
with the regulations governing one federal 
grant-in-aid program but still be subject to a 
reduction or withholding of funds i n  that pro- 
gram due to  a failure to comply with all provi- 
sions of another wholly separate program. 

This situation might be compared t o  that of 
an individual who holds a credit card account, 
auto loan, and home mortgage from a single 
bank. I f  a crossover penalty appl ied t o  the 
credit card account, the customer would be 
subject to foreclosure on his home and auto- 
mobile for noncompliance with a credit card 
requirement, even i f  the terms of those agree- 
ments were never violated. As Lewis Kaden 
observed : 

Subjecting the state to  a loss of var- 
ious forms of . . . aid i f  i t  fails to meet 
. . . elaborate standards [ in a separate 
program1 certainly resembles a "civil 
penalty" imposed on  the "state or its 
 official^."^^ 

The Commission finds that crossover sanc- 
tions are objectionable for another related rea- 
son. As Chapter 2 demonstrated, the legal 
theory of traditional grants-in-aid postulates a 
quasi-contractual relationship. That is to  say, 
the law of grants has varied i n  certain impor- 
tant respects from the pure theory of  a con- 
tract as it has evolved through common law 
practice. But elements of a contractual rela- 
tionship do  appear to be present i n  a grant-in- 
aid agreement. To the extent that this is true, 
both parties to the transaction should be aware 
of their legal obligations at the outset. As the 
Supreme Cour t  observed recent ly i n  the 
Pennhurst decision: "Though Congress' power 
t o  legislate under  the Spending Power is 
broad, it does not include surprising partici- 



pating states with post-acceptance o r  'retroac- 
tive'  condition^."^^ Because federal programs 
containing crossover provisions frequently 
have been established subsequent to state ac- 
ceptance of the separate programs subject to  
the crossover penalty, the technique appears 
to constitute such a "retroactive" condition.loO 

Finally, the Commission believes that the 
practical objections to the crossover sanction 
device are just as signif icant as object ions 
based on  legal principles. The device is often 
ineffective because the federal government has 
a powerful pragmatic interest in  not employing 
the sanction. Invoking the penalty places the 
federal government i n  the awkward position of 
undermin ing  one  set o f  federal  interests- 
which are served by the programs subject to 
withholding-in pursuit of goals served by a 
separate program which contains a crossover 
sanction provision.101 Accordingly, as Richard 
Stewart observes, "there are serious political 
and buraucratic obstacles t o  actually 
terminating federal grants or making the threat 
of termination credible."l02 He notes that such 
provisions rarely are invoked. Similarly, a GAO 
analysis of the crossover penalty attached to 
the 55 mile per hour speed limit concluded: 
"State officials doubt this sanction wil l  ever be 
used . . . . To use the sanction could be coun- 
terproductive to the basic intent of the law."103 
In  short, the Commission finds that the mecha- 
nism is suspect on  Constitutional grounds and 
counterproductive t o  national goals. Mainte- 
nance of a sanction so severe that it is difficult 
to invoke when needed is at best impractical 
and at worst serves to undermine respect for 
law. 

The Commission recognizes that the courts 
thus far have upheld use of the crossover sanc- 
t ion  strategy when i t  has been legally chal- 
lenged. It is also aware that defenders of the 
device maintain it is necessary t o  establish an 
effective penalty for noncompliance in  many of 
the cases where it is employed. Many of these 
programs provide only small amounts of grant 
funds themselves, they argue, so withholding 
those would exert relatively little pressure on  
noncomplying state and local governments. In  
addition, most of the programs affected by 
crossover sanctions are related to  the mandate. 
Defenders question, for example, whether the 
federal government should continue financing 
highway construction in  areas which fail to 

meet air pollution standards. 
These arguments were highlighted in  Con- 

gressional debate on  the Highway Beautifica- 
tion Act of 1965, which was the first program to  
utilize the crossover sanction device. Although 
adoption of a crossover penalty was subject to 
little Congressional deliberation in  several lat- 
er programs, this was not the case with high- 
way beautif ication. As Chapter 3 demon- 
strated, Congress-responding to Presidential 
pressure-utilized the penalty because earlier 
incentive grants to  states to  encourage the re- 
duction of highway signs had proven ineffect- 
ive. Similarly, a crossover penalty was added to  
the Clean Air Act in  1977 to  bolster its enforce- 
ment mechanisms and to  reduce reliance on  
Const i tut ional ly suspect d i rect  o rder  
provisions. 

The courts, in  turn, have upheld these provi- 
sions when grant recipients have challenged 
their legality, although the Supreme Court has 
not ruled decisively on  the subject. For exam- 
ple, the Constitutionality o f  the Highway Beau- 
tification Act was upheld i n  federal district 
cour t  i n  1974. Returning t o  legal doctr ines 
ou t l i ned  i n  the 1920s and 1930s' the Cour t  
ruled that the penalty did not "irresistibly com- 
pel" the state to  participate in  the program and 
that state prerogatives reserved under  the  
Tenth Amendment were not "impermissibly in- 
vaded."lo4 Likewise, the Constitutionality o f  
the National Health Planning Act was upheld 
i n  Nor th  Carolina v .  CalifanoTo5 and 
Montgomery County, MD, v. Califano. lo6 

Notwithstanding these arguments and legal 
decisions, the Commission strongly supports 
elimination of crossover sanctions i n  grant leg- 
islation. In  its view, legal doctrines on the fed- 
eral spending power developed several dec- 
ades ago are no longer adequate to deal with 
today's complex web of intergovernmental fis- 
cal transfers and with the profliferating array of 
intrusive conditions that accompany them. Re- 
alization of this situation is beginning to ap- 
pear i n  certain cour t  decisions, notably 
Montgomery Co., MD, v. Califano. lo' These 
doubts, the Commission believes, form the ba- 
sis fo r  a legal curtai lment o f  t he  crossover 
sanction mechanism. 

Quite apart from ultimate judicial interpreta- 
tions of the crossover penalty, Congress, in  the 
opinion of this Commission, should refrain 
from using such a questionable technique. Al- 



though worthy goals may be served by this de- 
vice, the basic pr inc ip le  o f  Const i tut ional  
government requires that the means o f  
governmental action be as appropriate as the 
aims o f  such action. Moreover, Congress 
should be aware of the practical limitations on 
using this penalty and recognize its tendency 
to undermine other Congressional objectives. 
Crossover sanctions, this Commission empha- 
sizes, violate the letter and the spirit o f  the 
Constitutional protection of state autonomy 
and undermine the  goal o f  cooperative 
federalism. 

Recommendation 8.2 

Improving the Effectiveness of Partial 
Preemption Programs 

The Commission finds that the principle o f  
federal partnership has not been effectively re- 
alized in  many of  the recent intergovernmental 
regulatory programs that make use of the stat- 
utory device known as "partial preemption." 
I n  such programs-major examples of which 
include the Clean Water Act, the Clean Air Act, 
the Surface Mining Control and Reclamation 
Act, the Resource Conservation and Recovery 
Act, the Safe Drinking Water Act, and the Oc- 
cupational Safety and Health Act-state gov- 
ernments are author ized by  federal law t o  
develop and implement plans for the achieve- 
ment of national environmental, health and 
safety standards. 

I n  theory, this approach provides a useful 
tool for reconciling the independent status and 
varied circumstances of the 50 states within the 
federal system with the need to advance im- 
portant national goals. I t  is on the basis of this 
theory of  "cooperative federalism" that such 
programs have been accepted by the Supreme 
Court as proper exercises of the national pow- 
er to regulate interstate commerce without 
abridging the 10th Amendment. 

Rather than being administered on a coop- 
erative basis, however, the Commission finds 
that such programs of ten have resulted i n  
intergovernmental conflict, confusion and ex- 
cessive intrusion by the federal government 
into state legislative, administrative and politi- 
cal processes. O n  the basis of this assessment, 

The Commission recommends that the Con- 
gress and the President recognize that the de- 

vice of partial preemption can be  properly and 
successfully employed on ly  in areas where 
Congress identifies broad national regulatory 
goals, while leaving primary responsibility for 
devising appropriate systems of implementa- 
t ion in the hands of the states. To this end, 
such programs must  u t i l i ze regulations al- 
l ow ing  states considerable f lex ib i l i ty  i n  se- 
lecting among alternative effective and appro- 
priate means for achieving national goals, in 
light of regional differences among the states 
and particular conditions unique to  each state. 

To be administered effectively, such partial 
preemption programs require the ful l  coopera- 
t ion and joint effort of the federal and state 
governments in both planning and implemen- 
tation. Therefore, in instances i n  which states 
are expected to  assume a co-regulatory role, 
the Commission recommends that the Con- 
gress and the President provide for a system of 
improved consultation and coordination be- 
tween the states and the federal government 
by: 

0 authorizing participation by states at 
an early stage in developing federal 
intergovernmental regulations and 
program standards; 
providing for a system of  joint stand- 
ard setting or of state concurrence 
i n  develop ing nat ional  program 
standards, while recognizing the ul- 
timate authority of the federal gov- 
ernment to  issue such standards i n  
the event of irreconcilable conflicts; 
establishing joint committees of fed- 
eral and state of f ic ia ls t o  review 
each program, identify implementa- 
t ion problems, and advise the cogni- 
zant department or agency head on  
appropriate remedies; 
incorporating realistic statutory time- 
tables for issuing federal regulations 
and for state compliance with feder- 
al standards; and 
providing states with adequate ad- 
vance notification of available feder- 
al funding to assist i n  meeting state 
program costs. 

To assure that opportunities for state partici- 
pation are extended on a truly voluntary and 



cooperative basis, the Commission further rec- 
ommends that states be authorized to elect the 
option of direct federal administration without 
incurring any other legal or financial penalty. 
More specifically, the Commission recom- 
mends that Sections 107, 110, 113, 176, and 316 
of the Clean Air Act of 1970 and Section 303 of 
the Federal Water Pollution Control Act 
Amendments be amended to conform with this 
cooperative principle. 

Finally, the Commission further recom- 
mends, that, in those few program areas in 
which rigid, uniform national standards and 
implementation systems are clearly necessi- 
tated, the Congress consider full federal 
preemption, standard setting and administra- 
tion, while allowing for state administration by 
contract. 

I n  recent years, the federal government has 
turned frequently to a new approach for ad- 
ministering its regulatory standards: the partial 
preemption. Simply defined, federal partial 
preemption statutes establish minimum na- 
tional regulatory standards, but authorize the 
states to  continue to be responsible for regula- 
tory activities i f  they adopt standards of their 
own which are at least as high as the national 
ones. Should a state fail to  adopt or enforce 
such standards, a federal agency would apply 
national standards within the state.lo8 Although 
the exact procedures vary from program to 
program, all contain this common element: if a 
state doesn't do  it, then Washington will. 

As indicated in  the introductory chapter of 
th is report, the Commission has ident i f ied 
some 13 major partial preemption programs 
enacted since 1965-the great majority of them 
since 1970. (These are listed in  Figure 7-7). The 
greater number of these programs deal with 
some aspect o f  environmental  protect ion. 
Their enactment reflected a belief that many 
states were making inadequate progress in the 
environmental field under preexisting, and 
generally less stringent, federal and state laws. 
For similar reasons, the partial preemption de- 
vice also has been applied to such varied fields 
as the protection of worker health and safety 
and the inspection of meat and poultry. 

I n  principle, partial preemption programs 
advance goals of general national concern, but 
allow states some degree of  latitude in  tailor- 
ing the specifics of regulatory policy to fit their 

Figure 7-1 
Major Statutes of 

Intergovernmental Regulation 
Utilizing the Partial Preemption Strategy 

Water Quality Act 
Wholesome Meat Act 
Wholesome Poultry Products 

Act 
Clean Air Act Amendments 
Occuptational Safety and Health 

Act 
Federal Insecticide, Fungicide, 

and Rodenticlde Act 
Federal Water Pollution Control 

Act Amendments 
Endangered Species Act 
Safe Drinking Water Act 
Resource Conservation and Re- 

covery Act 
Surface Mining Control and 

Reclamation Act 
National Energy Conservation 

Policy Act 
Natural Gas Policy Act 

particular situations. Moreover, they also allow 
national policies to be administered by state 
and local personnel. Thus, they-like the 
grant-in-aid programs which preceded them 
historically-were regarded initially as useful 
tools of "cooperative federalism." This view 
was apparent in  the judgement rendered by Ar- 
thur W. Macmahon, a distinguished professor 
of public administration, in  a book published 
in 1972: 

An arrangement that has begun 
and should spread allows for state 
control which goes further than the 
countrywide national rule. The latter 
continues t o  apply unless the state 
law and its administration are com- 
prehensive and acceptable. This rep- 
resents an important advance in  fed- 
eralism. It recognizes the need for 
national standards in  many fields; at 
the same time it is an invitation for 
the states to act.log 

This same philosophy is apparent in  the for- 
mal statement of purpose of many of these 



statutes. For example, the Clean Air Act begins 
by noting that "the prevention and control of 
air pollution at its source is the primary re- 
sponsibility of state and local governments." I t  
continues, however, that "federal financial as- 
sistance and leadership is essential for the de- 
velopment o f  cooperative federal, state, re- 
gional and local programs. . . .l10 

It is on the basis of just this view that such 
statutes have won the approval of the Supreme 
Court as an appropriate exercise of the com- 
merce power.  For example, the Cour t  has 
denied that the Surface Mining Control and 
Reclamation Act coerces states into accepting 
federal regulat ion i n  abrogat ion o f  Tenth 
Amendment protections. In Hodel v. Virginia 
Surface Mining and Reclamation Association 
(1981), the Court reversed a finding at the dis- 
trict level, noting: 

If a state does not wish to submit a 
proposed permanent program that 
complies w i t h  the act and imple- 
menting regulations, the full regula- 
tory burden wil l  be borne by the fed- 
eral government. Thus, there can be 
no suggestion that the act comman- 
deers the legislative processes of the 
states by directly compelling them to  
enact and enforce a regulatory pro- 
gram.. . . The most that can be said is 
that the Surface Mining Act estab- 
lishes a program of cooperative fed- 
eralism that allows the states, within 
limits established by federal mini- 
mum standards, to enact and admin- 
ister their own regulatory programs, 
structured to  meet their own particu- 
lar needs. 
. . . Congress could Constitutionally 
have enacted a statute prohibiting 
any state regulation of surface coal 
mining. We fail to  see why the Sur- 
face Mining Act should become Con- 
stitutionally suspect simply because 
Congress chose to allow the states a 
regulatory role.ll1 

Actual experience under many of these pro- 
grams, however, belies the theory of coopera- 
tive action. Rather than fostering partnership, 
partial preemption programs have frequently 
created intergovernmental  confusion and 
antagonism, and produced slow progress to- 

ward the achievement of national goals. One 
study of air pollution policy concluded that: 

The Clean Air Amendments o f  1970 
took far too rigid and polar an ap- 
proach to  "cooperative" federalism, 
with the result that there has been 
very l i t t l e  cooperation. Under  the 
legislation, the federal government 
has dictated standards and left im- 
plemention in  the first instance to 
the states and in  the last to  the feder- 
al government, with too little room 
for interaction in  between."' 

This same view was echoed i n  a General Ac- 
counting Office study, based upon a survey of 
state administrators of five environmental pro- 
grams: the Clean Water Act, the Clean Air Act, 
the Resource Conservation and Recovery Act, 
the Safe Drinking Water Act, and the Federal 
Insecticide, Fungicide, and Rodenticide Act. 
The GAO concluded: 

Overall, the EPA-state partnership 
envisioned by the Congress has not 
materialized. The causes of the poor 
relationship between the states and 
EPA are many and varied, b u t  the 
message from state environmental 
officials is loud and clear-the EPA- 
state partnership needs help."' 

Thus, a variety of sources suggest that partial 
preemption programs require modification i f  
unnecessary regulatory burdens are to  be re- 
duced and national policy objectives are to be 
realized. Three-the Clean Water Act, the 
Clean Air  Act and the  Safe Dr ink ing  Water 
Act-were included in  the listing of the ten 
most burdensome regulatory programs identi- 
f ied by the impact studies summarized i n  
Chapter 5 of this report. The "green b o o k  
prepared by the National Governors' Associa- 
t ion,  wh ich  made recommendations t o  the 
President's Task Force on  Regulatory Relief, of- 
fered specific proposals for reforms affecting 
the Clean Air Act, the Clean Water Act, the Re- 
source Conservation and Recovery Act, the 
Wholesome Meat Act and the Wholesome 
Poultry Products Act. 114 

A number of proposals have been advanced 
which, this Commission believes, could reduce 
many of the intergovernmental tensions that 
have arisen i n  connect ion w i t h  part ial 



preempt ion programs. I f  fa i thful ly imple- 
mented, these recommendat ions cou ld  in-  
crease the effectiveness of policy implementa- 
t i on  and, at the same time, el iminate 
unnecessary regulatory burdens on the states 
and localities. 
INCREASED FLEXlBlLiTY 

The foremost justification for bringing the 
operation of partial preemption programs clos- 
er to the theoretical ideal of cooperation, in  
the view of many critics, lies in  assuring states 
greater flexibility in  selecting among alterna- 
t ive effective and appropr iate means fo r  
achieving national goals. Conversely, the lack 
of such flexibility under existing rules has been 
a frequently noted problem. The General Ac- 
counting Office survey, mentioned previously, 
found that: 

The states believe that EPA has not 
given them the flexibility to adapt 
their programs or unique character- 
istics t o  t he  nat ional  regulations. 
Nearly two-thirds of state environ- 
mental officials identified the inflexi- 
bility of regulations and guidelines as 
signif icantly impeding the i r  

Furthermore, the GAO noted that: 

The consequence of writing regula- 
t ions f o r  a nat ional  audience w i t h  
markedly different characteristics is 
that those regulations do not fit any 
state well. The more specific the reg- 
ulations, the more troublesome the 
fit.. . . While the task of writing na- 
tional regulations is admittedly not 
an easy one, they can be made more 
flexible.l16 

A variety o f  examples might  be of fered t o  
illustrate the charge of federal inflexibility in  
applying statutory standards. During the late 
1970s, the Office of Surface Mining interpreted 
SO narrowly the "state window" under which 
state plans could gain acceptance that only 
three such programs-those of  Louisiana, Mis- 
sissippi and Texas-won full approval. These 
states had "cloned the act," one agency official 
explained.'17 The same problem appeared in  
the Environmental Protection Agency's inter- 
pretation of requirements for the approval of 
state hazardous waste management programs 

under the Resource Conservation and Recov- 
ery Act. According to  the National Governors' 
Association: 

Although RCRA requires the states 
t o  adopt standards "that prov ide 
substantially the same degree of hu- 
man health and environmental pro- 
tect ion" as the federal standards, 
EPA is demanding that the states rep- 
licate the federal rules.. . . Congress . 
intended that the states have the re- 
sponsibility for carrying out permit 
and enforcement funct ions under  
RCRA. EPA is forcing states to  discard 
their rules, developed over years of  
experience. State programs should 
be required only to demonstrate ac- 
ceptable levels of health and envi- 
ronmental protection. States should 
not be forced to  adopt rules identical 
with federal standards.l18 

Some of the most serious difficulties have 
arisen in  connection with state implementation 
of the Clean Air Act. As the National League of 
Cit ies no ted  i n  i ts submission t o  the  Presi- 
dent's Task Force on  Regulatory Relief: 

State Implementation Plans (SIPS) 
must contain all programs, rules and 
regulations to be issued by state and 
local government that wil l  lead to  at- 
ta inment o f  nat ional  air  qual i ty 
standards by specific deadlines. Vir- 
tually every element in the SIP, in- 
c lud ing each ind iv idual  operat ing 
permit, requires a complete SIP revi- 
sion. This entai ls lengthy pub l i c  
hearings and other federal adminis- 
trative procedures wh ich  are ex- 
tremely time consuming and duplica- 
tive of  state and local efforts. 

The requirements leave virtually 
every state and local regulation and 
permit in a state of legal uncertainty 
for months or years, and have had a 
chilling effect o n  industrial expan- 
s ion and o n  innovat ive po l lu t ion  
control efforts. Furthermore, in or- 
der to  be "federally enforceable", 
state and local regulations and per- 
mits must be exceedingly specific, 
which leads to  unnecessary rigidity 
in pollution control requirements.llg 



A variety o f  proposals already have been ad- 
vanced with the aim of increasing state flexibil- 
ity in particular partial preemption programs. 
The National Association of Counties, for ex- 
ample, has indicated strong support for the 
Safe Drinking Water Act, and recognizes that 
the EPA may specify an appropriate treatment 
technique. At the same time, i t  contends that 
the EPA should allow the use of a comparable 
alternative treatment technique wh ich  can 
achieve national performance goals.lZ0 I n  the 
case of the Clean Air Act, the National League 
of Cities and many other state and local groups 
urge that EPA recognize state or local operating 
permits made pursuant to generic rules con- 
tained in a State Implementation Plan, thereby 
eliminating the need for individual site-specific 
SIP revisions.lZ1 

As noted in  Chapter 4 of this report, a variety 
of legislative, administrative and judicial forces 
have been involved in pushing toward exces- 
sive specif icity and r ig idi ty.  I n  certain in- 
stances, broad legislative mandates have been 
interpreted narrowly by executive agencies. 
Hence, there are cases in which considerable 
progress might be made through executive 
branch action. 

To cite one recent reform, proposed rules 
publ ished by  the Of f ice o f  Surface M in ing  
would eliminate the so-called "state window" 
and replace i t  with a system that would allow 
states to adopt any provisions that are as effec- 
tive as the federal regulations. States would no 
longer be required to  duplicate the specific ap- 
proach taken in  the federal regulations.12z 

Yet in  many cases, as Chapter 4 also indi- 
cates, the inflexibility of environmental regula- 
tions may have resulted from Congressional di- 
rection. As an example, GAO cites the 
testimony of the Conference of State Sanitary 
Engineers : 

The Safe Drinking Water Act does not 
permit the necessary flexibility to  the 
Administrator or to  the state to  ad- 
dress the problems of small systems 
in  a technical or professional manner 
and to  use reasonab lene~s .~~~  

I n  such instances, statutory revision wil l  be re- 
quired. A general stance for appropriate policy 
development has been suggested by the Na- 
tional Governors' Association. NGA has cau- 

tioned that there should be highly compelling 
reasons t o  justi fy federal regulations that 
preempt the policies adopted by state and lo- 
cal officials and voters. At the same time, it 
noted : 

I n  cases where Congress deter- 
mines that federal preempt ion o f  
state laws is in  the national interest, 
the federal statute should accommo- 
date state actions taken before its 
enactment. Provision should be 
made to permit states that have de- 
veloped stricter standards to  contin- 
ue  t o  enforce them and t o  permi t  
states that have developed substan- 
tially similar standards to continue to 
adhere to them without change.lZ4 

CONSULTATION AND COORDINATION 

Providing some additional flexibility in  pro- 
gram implementation is an essential first step 
to improving the operation of partial preemp- 
tion programs. A number of additional meas- 
ures, however, also are needed, especially 
ones that open up better channels of commu- 
nication between Washington and the states. 

Although partial preemption programs re- 
quire close cooperation between state and na- 
tional authorities i f  they are to  be implemented 
successfully, many state officials feel that their 
views have been ignored. According to the 
GAO's analysis: 

The common thread in terwoven 
throughout these various managerial 
obstacles is the strongly held convic- 
tion of state environmental officials 
that EPA does not involve them di- 
rectly in the decisionmaking proc- 
esses which govern their programs. 
As justification for greater state input 
into these processes, state officials 
point to EPA regulations and guide- 
lines that negatively affect state pro- 
grams by making unreasonable de- 
mands on state resources. As a result 
of not having their input, state envi- 
ronmental officials believe they are 
the forgotten partners and are skep- 
tical of new EPA initiatives. That atti- 
tude, left unchecked, could have sig- 
ni f icant ramifications fo r  the 



EPA-state partnership. I t  is those 
same officials who must defend the 
programs and justify the resources 
and enabl ing legis lat ion t o  carry 
them out at the state l e ~ e 1 . l ~ ~  

I n  l i gh t  o f  these f indings, GAO has recom- 
mended that 

. . . the Administrator, EPA, establish 
as a high priority in  the agency, in 
conjunction with state representa- 
tives, a formal program to improve 
the EPA-state partnership, including 
. . . establishing procedures to en- 
sure that early state agency input is 
solicited and considered before any 
action is taken having a direct bear- 
i ng  o n  state program implemen- 
tation.lZ6 

State and local government officials, too, 
have indicated a strong desire for full and early 
involvement i n  developing federal policies and 
rules. I n  the view of the National Governors' 
Association, successful development of nation- 
al energy and environmental policies 

... requires the early, effective and 
sustained participation of state and 
local governments. Essential to  this 
participation and federal-state part- 
nership is a system of "consultation 
and concurrence" between the  
states and the federal government in  
all areas of national energy and envi- 
ronmental policy.127 

Essential elements of such a system, in  the gov- 
ernors' view, include procedures for the pre- 
issuance review by states of federal energy and 
environmental  regulations and programs 
standards as well as an adequate opportunity 
for state review and comment on federal regu- 
lations and program criteria.lZ8 

In  recognition of the existing problems that 
might be fruitfully attacked by joint effort, the 
GAO has also recommended creating jo in t  
EPA-state committees for each program, to per- 
form general reviews, identify implementation 
problems, and advise the EPA Admin~ i t r a to r . ' ~~  
I n  the same spir i t ,  the NGA has proposed 
creating joint federal-state task forces to  insure 
effective communication on matters of energy 
and environmental policy.130 

Another source of friction and poor perform- 
ance could be removed i f  Congress took spe- 
cial care i n  establishing statutory timetables for 
issuing regulations and program standards by 
federal agencies and in  fixing deadlines for 
state compliance. As Noted in  Chapter 4 of this 
study, the process of rulemaking is extremely 
complex, with the time necessary t o  bring a 
new regulatory program into operation meas- 
ured i n  years, rather than months. Not infre- 
quently, executive branch agencies have 
overrun the t ime l imi ts  set fo r  them by  
Congress-sometimes, though not always, be- 
cause the deadlines were unrealistic. 

Missed deadlines hurt effective program im- 
plementation and can expose states and locali- 
ties to financial or legal penalties. The General 
Accounting Office survey of state environmen- 
tal officials noted: 

Nearly all environmental programs 
have been affected to some extent by 
EPA's late issuance of regulations. 
State officials identified this as the 
greatest single obstacle to the man- 
agement of their programs.131 

Although this problem is widespread, it has 
been particularly troublesome in connection 
with the Clean Air Act, because Washington 
must examine every change in  state implemen- 
tation plans. I n  a 1981 memorandum t o  the 
Task Force on  Regulatory Relief, the President 
of the National Conference of State Legislators 
observed : 

Under the current regulations, states 
are required t o  submit each and ev- 
ery revision of their State Implernen- 
tat ion Plans t o  EPA fo r  review and 
approval. This requirement is 
burdensome and has resulted i n  un- 
due delays with EPA processing run- 
ning nine to  12 months with some re- 
visions pending two years o r  more. 
These delays result in states losing 
the abi l i ty t o  deal ef fect ively w i t h  
state air pollution problems.132 

EPA's t radi t ional  backlog o f  hundreds o f  
state plan revisions constitutes one of the ma- 
jor sore points between the states and Wash- 
ington. As a solution, the Western Governors' 
Policy Office has urged that federal approval of 



state plans be automatic after 90 days, unless 
EPA specif ical ly objects. A number  o f  state 
groups have backed a similar change incorpo- 
rated in  a draft b i l l  (HR 5252) introduced by 
Rep. Thomas A. Luken into the 97th Congress 
and supported by the Admin i~ t ra t i 0n . l ~~  

A similar problem has emerged i n  the pro- 
grams of other agencies. For example, another 
GAO repor t  no ted  that states were having 
trouble meeting the timetable established un- 
der the Surface Mining Control and Reclama- 
tion Act because the Department of lnterior 
had missed i ts o w n  statutory deadlines fo r  
issuing program regulations. O n  this basis, 
GAO recommended that the Congress amend 
the law to grant states additional time to  devel- 
op  their programs and lnterior time to review 
them."* 

In  a general comment on regulatory issuance 
schedules, the National Governors' Associa- 
t ion has noted: 

Implementation of federal regula- 
tions at the state level often requires 
significant program or administrative 
changes. State laws or regulations 
may need to be revised. Additional 
funds o r  staffing measures may be 
required. Forms and procedures 
must b e  developed and imple- 
mented. Computer systems may 
need to  be modified and staff must 
be trained or retrained. Often com- 
plex plans or applications must be 
developed and reviewed. All of these 
steps take time and many cannot be- 
gin until the federal regulations be- 
come final. Without adequate lead 
time, program implementation may 
be inefficient and inaccurate. Unreal- 
istic schedules increase public dissa- 
tisfaction and complicate the devel- 
opment  o f  accessible and 
accountable ~ r 0 g r a m s . l ~ ~  

Frequent regulatory changes, the NGA noted, 
make matters even worse. Its report on regula- 
tory problems noted that, between November 
20, 1975, and January 7, 1976, the Federal Reg- 
ister contained 31 EPA air  po l lu t ion  
items-more than one fo r  every work ing  
day.13' 

As a general rule, the NGA has proposed that 
states and localities should be given at least six 

months for the implementation of new proce- 
dures involving no further federal action, and 
at least 12 months where there is a require- 
ment for federal review of state proposals and 
plans, as there is in most partial preemption 

Past experience also suggests that statutory 
deadlines for attaining some federal environ- 
mental policy goals were unrealistically short. 
The NGA has made specific recommendations 
regarding the extension of  deadlines estab- 
lished under the Clean Water Act, the Clean 
Air Act, and the Safe Drinking Water Act. ls8 

A third source of state and local dissatisfac- 
t ion involves the availability of grant-in-aid 
funds. Many part ial preempt ion programs 
impose substantial costs wh ich  can b e  de- 
frayed, in  part, through federal assistance. I n  
many instances, however, progress toward na- 
tional goals has been hampered because feder- 
al funds wree not made available in  a timely 
manner. 

A lack of resources at an early stage of imple- 
mentation can seriously impede achieving fed- 
eral goals. For example, the Environmental Pro- 
tect ion Agency was unable t o  obta in  the 
authorized funding for carrying out hazardous 
waste management programs under the Re- 
source Conservation and Recovery Act o f  1976. 
Because o f  inadequate funds and staff re- 
sources, many states were very slow to  devel- 
op waste management programs. Unless ade- 
quate assistance is provided, many states have 
indicated that they may not be able to  accept 
responsibility for executing the act.lsg Given 
the special character of partial preemption pro- 
grams the Commission finds this response an 
understandable one. 

According to  the GAO survey of state envi- 
ronmental officials, uncertainty about future 
federal funding is an even greater obstacle to  
program management than the lack of ade- 
quate funding. Doubts about the continuation 
of sufficient federal support for environmental 
programs have been an obstacle to winning 
state passage of necessary enabling legisla- 
tion.140 Six states and the District of Columbia 
thus far have refused to  take responsibility for 
administering the Safe Drinking Water Act. 
Fear of a future cutoff in federal funds is one of 
the chief reasons, according to the deputy di- 
rector of EPA's drinking water program.'*' 

Budget cycles, personnel procedures, and 



the necessity for long-range planning make ef- 
fective program management difficult unless 
the availability of resources is known well in 
advance.141 In  this regard, some of the most se- 
rious difficulties have occurred in  connection 
with the construction grants authorized under 
the 1972 Clean Water Act, which is also by far 
the most costly federal environmental man- 
date. Historically, construction grant funding 
has f luctuated widely f rom year t o  year, 
causing much disruption in  state ~ r 0 g r a m s . l ~ ~  

A further aggravating factor, according t o  
GAO, has been a pattern of late awarding of 
EPA's annual environmental  grants. Some 
states have contemplated or actually termi- 
nated employees carrying out federal regula- 
t ions because o f  delays i n  receiving grant 
funds.'*' 

To alleviate these difficulties, this Commis- 
sion has previously recommended that Con- 
gress take steps to  reduce funding uncertain- 
ties, inc lud ing establishing a two-year 
appropriation cycle for grant programs that are 
amenable to such a cycle, and setting budget 
targets for programs two years beyond the cur- 
rent budget year.145 

ASSURING VOLUNTARY PARTICIPATION 

Although the foregoing recommendations; if 
faithfully implemented, would go far toward 
restoring a spirit of partnership to  the opera- 
tion of partial preemption programs, this Com- 
mission and others believe that more funda- 
mental reforms are in  order in  certain cases. 
The legal arrangements established under  
some o f  the  most far-reaching part ial 
preemption programs pose serious threats to  
the autonomous legal status of the states with- 
in the American federal system. Hence, as a 
matter of Constitutional or philosophical prin- 
ciple, the provisions of certain key environ- 
mental statutes merit scrutiny and revision. 

This contention requires that a sharp differ- 
entiation be made between the normal partial 
preemption program and those few which util- 
ize the more coercive variant that some have 
termed "legal c o n s ~ r i p t i o n . " ~ ~ ~  The Occupa- 
t iona l  Safety a n d  Health Act is a typical in- 
stance of the former; the Clean Air Act stands 
out as the preeminent example of the latter. 

The OSHA law, like all partial preemption 
statutes, begins with an asserting of federal au- 

thority over the workplace environment. State 
jurisdiction is preempted, and the Secretary of 
Labor is given responsibility for developing 
and enforcing national standards related to  oc- 
cupational health and safety. 

Once involvement by the states has been le- 
gally foreclosed, however, they are allowed 
back in-on terms specif ied by  the federal  
government. That is, states are authorized to  
develop and enforce the i r  o w n  workplace 
health and safety plans if they are at least as ef- 
fective as the national standards. Financial as- 
sistance is provided to  make this option more 
enticing. 

Similar arrangements are fo l lowed i n  the 
great majority of programs using the partial 
preemption format. For example, the Resource 
Conservation and Recovery Act of  7976 permits 
a state to regulate hazardous wastes if its ex- 
ist ing o r  proposed program meets federal 
standards. Financial assistance is available to  
states choosing t o  develop and implement  
state plans. Otherwise, federal regulation of 
hazardous wastes is instituted. 

As Dubnick and Gitelson point out, state 
participation under such arrangements is vol- 
untary, although state discretion-once in- 
volved in a program-is often quite low.14' TO 
a considerable degree, then, program deci- 
sionmaking under this variety of partial pre- 
emption parallels the traditional, contractual 
theory of a categorical grant-in-aid. Participa- 
tion on the part of a state is not forced, even 
though there are strong incentives. Approval 
on the part of the national government is con- 
ditional but, if funds are provided, certain pro- 
grammatic requirements must be followed. 

Experience shows, moreover, that where 
states are free to choose to develop their own 
plans o r  leave the matter i n  federal hands, 
many will opt for the latter course. Less than 
half of the states operate federally approved 
and support  OSHA programs. Apparently, 
some regard the federal offer to  pay half the 
costs of a state program as insufficient to  bring 
them into this complex and troublesome policy 
field.148 Similarly, according to a recent count, 
the federal government inspects meat in  24 
states and poultry in 28 states under the partial 
preemption provisions of the Wholesame Meat 
Act and the Wholesome Poultry Act  
respectively.149 



In  sharp contrast, the Clean Air Act makes 
no pretense that state participation is volun- 
tary. Rather, the full legal authority of the fed- 
eral government is employed to coerce state 
involvement and compliance. Under Section 
107(a) of the CAA, each state must submit an 
implementation plan which specifies "the man- 
ner in which national primary and secondary 
air quality standards will be achieved and main- 
tained within each air quality control region in  
the state." This charge is repeated in  Section 
110, which further specifies the grounds under 
which the Administrator shall approve or dis- 
approve a state plan, and also provides that he 
shall "promptly prepare and publish proposed 
regulations setting forth an implementation 
plan, or portion thereof, for a state" which has 
failed to  meet the statutory requirements. 

Enforcing industry compliance with plan pro- 
visions is basically entrusted t o  the states. 
However, Section 113 provides for federal en- 
forcement where widespread violations indi- 
cate that a state has failed to  enforce its plan 
effectively. Some administrators and judges 
also have construed this section as granting 
EPA the authority to compel states to enforce 
federally drafted SIP revisions. Sections 176 
and 316, added by the 1977 CAA amendments, 
bring financial pressure to bear by barring cer- 
ta in transportation, air po l lu t ion  and 
wastewater treatment grants to states which 
have not submitted and implemented a fully 
adequate SIP. 

Although the Clean Air Act remains unique 
in its scope and power, similar provisions are 
found in  a portion of the Federal Water Pollu- 
t i on  Contro l  Act (or Clean Water Act) .  The 
FWPCA, which was in many respects modeled 
upon the Clean Air Act, mandates in Section 
303 the development by states of water quality 
standards for instrastate waters, subject to re- 
view, approval and revision by the federal €PA. 
However, states are authorized-but not re- 
quired-by Section 402 to administer their own 
permit programs to  control the discharge of 
pollutants into navigable waters. As of early 
1982, 23 states and territories still had declined 
to take over the management of the permit 

From the standpoint o f  history and federalist 
philosophy, statutes o f  th is character are a 
striking departure from American traditions. 

Indeed, to some, they signal a movement to- 
ward a who l l y  nat ional  o r  uni tary state. 
Dubnick and Gitelson charge that 

. . . it is i n  the legal-conscr ipt ion 
mechanisms that the movement away 
from traditional federalism is both 
most blatant and extreme. By being 
able to use its legal capacities to lit- 
erally force subnational units to act 
on behalf of national policies, Wash- 
ington takes o n  the ro le  o f  a hier- 
archical superordinate that can use 
coercive sanctions to  compel coop- 
eration from state and local units. 

Legally and Constitutionally this 
can only be described as a revolu- 
tionary change in formal American 
government institutions.. . . As we 
witness a movement toward it and 
the assertion of preemptive capabili- 
ties (as well as a simultaneous move- 
ment away from financial and techni- 
cal assistance), we  are witnessing 
one more step i n  the ongoing de- 
mise o f  t radi t ional  federal 
 relationship^.^^^ 

This Commission condemns th is  t rend. 
There is more at stake here than a mere choice 
among alternative intergovernmental program 
strategies. I f  this conscriptive pattern of partial 
preemptions goes unchallenged or unchecked, 
the legal, fiscal and political consequences for 
ou r  federal system wou ld  b e  p ro found ly  
negative. 

In  purely legal terms, it is uncertain that such 
provisions could withstand Constitutional scru- 
tiny. Although the commerce power gives Con- 
gress ample authority to regulate pollution 
from private sources, it is by no means clear 
that it justifies compelling state and local gov- 
ernments to implement federal environmental 

AS Richard B. Stewart notes, 

Interference with the statesf political 
autonomy and the associated threat 
to self-determination are . . . greater 
when the state is required affirma- 
tively to regulate private pollution 
than where such regulation is pre- 
empted.. . . Thus the commerce 
clause should not be read as granting 



general federal authority to mandate 
state regulation of private pollution 
~0u rces . l ~~  

This issue has been raised most sharply in 
cases in which states have challenged the au- 
thority of the EPA to force their acceptance of 
EPA-drafted transportation controls as a part of 
their state implementation plans. Although de- 
cisions have been mixed, several courts have 
given clear indications that the EPA scheme ex- 
ceeded federal power under the commerce 
clause and violated the rights of states under 
the Tenth Amendment.lu 

An example of these rulings was provided in 
District of Columbia v. Train.lS5 The court of 
appeals rejected elements of an EPA- 
promulgated SIP that would have required sev- 
eral jurisdictions to adopt and enforce automo- 
bile inspection, maintenance, and retrofit 
programs. It declared: 

In essence, the Administrator here is 
attempting to commandeer the regu- 
latory powers of the states, along 
with their personnel. and resources, 
for use in administering and enforc- 
ing a federal regulatory program 
against the owners of motor 
vehicles. 
. . . under the regulations here, the 
states are to function merely as de- 
partments of the EPA, following EPA 
guidelines and subject to federal 
penalties if they refuse to comply or 
if their regulation of vehicles i s  inef- 
fective. We are aware of no decisions 
of the Supreme Court which hold 
that the federal government may val- 
idly exercise its commerce power by 
directing unconsenting states to reg- 
ulate activities affecting interstate 
commerce, and we doubt that any 
exist.15' 

Although the Supreme Court has not taken a 
definitive position on these issues, such rul- 
ings in the lower courts caused the Environ- 
mental Protection Agency to modify its stance. 
According to Henderson and Pearson, 

Five federal courts of appeals have 
rendered decisions on the issues 
thus raised. Three have held, and the 
Administrator now concedes, that 

the 1970 amendments did not confer 
authority upon him to order states to 
prepare and to enact into law regula- 
tions relating to transportation con- 
trols. The Administrator, however, 
has continued to insist upon his au- 
thority to compel the states to en- 
force [transportation controls], and 
has emphasized the practical neces- 
sity of relying upon state enforce- 
ment procedures.15' 

In sum, the Commission questions the move 
toward overarching national supremacy under 
certain partial preemption statutes. Neither the 
traditions of federalism nor the the Constitu- 
tion itself can be readily squared with laws 
which "conscript" state legislatures and em- 
ployees into the service of the federal govern- 
ment. Congress, then, should review all such 
statutory provisions, modify those found 
conscriptive, and avoid imposing similar re- 
quirements in the future. Only if state partici- 
pation in federal partial preemption programs 
is truly voluntary-as it i s  under most of these 
statutes-can the rightful role of the states be 
preserved. 

On the other hand, the Commission i s  aware 
that its position does not represent the domi- 
nant legal view. Although the Clean Air Act 
and similar laws have been soundly criticized 
as inordinately complex and inefficient, most 
of the affected parties have accepted the basic 
legal structure. Wisely or not, the Congress 
has determined that the goal of achieving envi- 
ronmental quality and the practicalities of ad- 
ministering such programs in a large and di- 
verse nation justify federal coercion of state 
participation. Thus far, the Supreme Court has 
not dissented from this judgment. 

FULL FEDERAL PREEMPTION AND 
ASSUMPTION 

The foregoing proposals are each, in some 
respect, intended to improve the operation of 
partial preemption programs by increasing fed- 
eral respect for the partnership role which 
states should play in their implementation. 
Yet, there are critics who believe that certain 
urgent national goals require rigid, uniform na- 
tional regulatory policies if they are to be 
achieved. In  their view, excessive reliance 
upon the states has been detrimental to  



realizing federal objectives, while any move- 
ment toward increased state 'flexibility" threat- 
ens a further watering-down of national stand- 
ards. Some have expressed concern that 
federal regulatory relief efforts might result in 
a patchwork of conflicting state standards. 

From this perspective, it may be argued that 
a stronger, more direct national role in priority 
areas is called for, involving the full federal 
preemption of regulatory responsibilities, to- 
gether with uniform national administration 
and federal assumption of all associated costs. 
Those concerned about protecting the inde- 
pendent status of the states also might agree 
that preemptive federal action in  selected 
areas i s  preferable to ever-tightening efforts to 
coerce state conformity to federal regulatory 
mandates. 

Full preemption, of course, has been the tra- 
ditional strategy. Beginning in the late 1880s, 
the national government began a pattern of 
preempting state laws in many areas of nation- 
al concern, and established a host of federal 
regulatory agencies, led by the Interstate Com- 
merce Commission. These limited the jurisdic- 
tion of the states, but-unlike partial preemp- 
tion-did not affect their internal operations 
or compromise their autonomy. 

A proposal to cut the tangled web of inter- 
governmental relationships by centralizing 
some key regulatory policy areas while devolv- 
ing others would be quite consistent with past 
positions of the ACIR. Most recently, in its 
study The Federal Role in the Federal System: 
The Dynamics of  Growth, the Commission pro- 
posed "decongesting" the federal grant system 
by nationalizing certain welfare functions while 
eliminating assistance in  a host of lesser 
areas.15* 

Such a proposal might also be consistent 
with the objectives of President Reagan's New 
Federalism initiatives as proposed in his 1982 
State of the Union message. That plan, like the 
Commission's own, was designed to clarify the 
balance of responsibilities within the federal 
system, in part by providing a cleaner separa- 
tion of certain major functions. 

At the same time, any proposals to make ful- 
ly federal additional areas of regulatory activity 
would be apt to attract opposition, and no con- 
sensus has yet emerged around specific ac- 
tions. On the contrary, many state and local 

governments have expressed concern about 
the steadily growing sphere of federal 
supercession, with recent controversy center- 
ing on such fields as cable television 
franchising, nuclear power plant siting and 
waste management, usury laws and offshore 
oil drilling. 

On this basis, then, it would seem that spe- 
cific proposals for ful l  federal preemption 
would have to be assessed most carefully. The 
Commission nevertheless urges that, in those 
few regulatory areas where partial preemptions 
cannot-for whatever reasons-be converted 
into functioning, cooperative ventures of 
federal-state partnership, ful l  federal 
preemption be considered by Congress. Such 
preemptive programs might either be adminis- 
tered and enforced by federal personnel or, 
purely as a matter of administrative conven- 
ience, by the states on a wholly voluntary, con- 
tractual basis. In either instance, full program 
costs should be borne by the national 
government. 

Recommendation B.3 

Direct Order Mandating and the 
Protection of Integral State and Local 

Governmental Functions 

On June 24, 1976, the United States Supreme 
Court ruled in National League o f  Cities v. 
Usery, 426 U.S. 833, that the minimum wage 
and overtime compensation provisions of the 
Fair Labor Standards Act (FLSA) were not Con- 
stitutionally applicable to the integral opera- 
tions of the states and their political subdivi- 
sions in  areas of traditional governmental 
functions. As examples of such functions, the 
Court listed fire prevention, police protection, 
sanitation, public health, and parks and 
recreation. 

The Comfmission finds that this Constitution- 
al principle has been construed very narrowly 
by the executive branch. One of the most 
troublesome examples of infringement upon 
the states' Tenth Amendment rights has been 
the Department of Labor's (DOL) designation 
of certain state and local functions as "nontra- 
ditional" for the purpose of applying the Fair 
Labor Standards Act (FLSA) minimum wage and 
overtime provisions to a substantial number of 
state and local  employee^.'^^ The following 



functions have been designated as nontradi- 
tional by DOL: 

local mass transit systems; 

generation and distribution of elec- 
tric power; 

alcoholic beverage stores; 

off-track betting corporations; 

provision of residential and commer- 
cial telephone and telegraphic com- 
munications; 

production and sale of organic fertili- 
zer as a by-product of sewage 
processing; 

production, cultivation, growing or 
harvesting of agricultural commodi- 
ties for sale to customers; and 

repair and maintenance of boats and 
marine engines for the general 
public. 

The Commission believes that certain of these 
functions are indisputably integral state or lo- 
cal governmental activities. Therefore, 

The Commission recommends that the De- 
partment of Labor rescind 29 C.F.R. Section 
775.3. 

If any portion of the United States Constitu- 
tion is  considered by the general public to be 
more inviolate than the rest, it i s  probably the 
Bill of Rights. Indeed, while both ebb and flow 
have characterized interpretation of the na- 
tion's chief legal document over the past two 
centuries, the rights protected by the first ten 
amendments have experienced almost univer- 
sal flow and very little ebb. To this generaliza- 
tion, however, there is  a notable exception: 
the Tenth Amendment. Thus, while Congres- 
sional statute, administrative ruling and judi- 
cial opinion have extended existing rights un- 
der, and even fashioned new rights from the 
first nine articles of the Bill of Rights, the Tenth 
Amendment, by 1941, had been demoted in 
stature to the ranks of a mere Constitutional 
" t r ~ i s m ~ ~ ~ ~ ~ - r n o r e  akin to "conventional wis- 
dom" than "supreme law of the land." 

The success of this judicial downgrading is 
evident, at the very least, in a general igno- 

rance about the amendment. More telling, and 
legally more significant, efforts by the states 
and their political subdivisions over the past 46 
years to stem perceived federal encroachments 
by employing a Tenth Amendment defense 
have been largely unsuccessful-again, a gen- 
eralization with a notable exception. As noted 
earlier, in National League of Cities v. U ~ e r y , ~ ~ ~  
the Court held that the Congressional com- 
merce power-absolute and contro l l ing i n  
most of its uses-is circumscribed by other 
provisions of the Constitution. 

Yet, as was indicated in Recommendation 
A.3 above, the NLC decision left many issues 
unresolved, and it has failed to become the 
cornerstone of a revolution in federal-state- 
local relationships that some more hopeful ob- 
servers anticipated. The Court itself has failed 
to expand upon its NLC protections, and the 
executive branch, i n  turn, has shown l i t t le  
self-restraint. 

On  December 29, 1979, the Department of 
Labor published FLSA regulations affecting a 
broad range of state and local activities. These 
rules, since codified under 29 C.F.R. Section 
775.3, are regarded by many as among the 
most blatant of federal direct orders, and have 
been denounced by both NLC and the National 
Association of Counties (NACo). NACo has 
called upon the "President and the Secretary 
of Labor to suspend and review the . . . ruling 
on traditional and nontraditional state and lo- 
cal functions.. .,"'" whi le NLC has recom- 
mended outright rescission.lb3 Particularly ob- 
noxious to both groups were the inclusion of 
"local mass transit systems" and "generation 
and distr ibut ion o f  electric power" among 
DOL's nontraditional activities. 

For instance, based on proportional owner- 
ship, an excellent case can be made for 
defining mass transit as an integral, if relatively 
recent,lb4 governmental function: 

. . . 90% of transit revenues, 91% of 
transit miles and 91% of all linked 
passenger trips are attributable to 
publicly operated mass transit sys- 
tems, and 47 o f  the 50 largest sys- 
tems are publicly owned.lb5 

Such statistics make clear that, if not in  the 
same venerable, "traditional" category as po- 
lice protection, mass transit has become a sig- 



nificant local function. In November 1981, the 
U.S. District Court for San Antonio agreed with 
that pasition, asserting that 

. . .local public mass transit systems 

. . . constitute integral operations in 
areas o f  tradit ional governmental 
functions under the decision of the 
United States Supreme Court in  Na- 
tional League o f  Cities v. Usery. 16' 

Judge Shannon, who rendered the judgment in  
the San Antonio case, i s  not alone in  this view. 
In 1982, the First Circuit Court of Appeals ruled 
in a case involving the Puerto Rico highway au- 
thority that its 

. . . operation of mass transit system, 
rental of parking lots, and collection 
of highway tolls are "traditional gov- 
ernmental functions" that are not  
subject, by virtue of the Tenth 
Amendment, to minimum wage pro- 
visions of the Fair Labor Standards 
Act.16' 

Unfortunately, the Supreme Court appears 
to disagree. In United Transportation Union v. 
Long Island Rail Road (1982),168 the Court 
found that application of the Federal Railway 
Act to employees of the state-owned Long Is- 
land Rail Road did not impair the state's ability 
to carry out its sovereign functions. Although 
that case was not concerned with the FLSA, the 
Court did make the generalization that the op- 
eration of railroads is  not a "traditional" state 
or local activity and therefore i s  not protected 
by the Tenth Amendment. That opinion, how- 
ever, did not stop Judge Shannon from ruling, 
for a second time, that FLSA was unconstitu- 
tional as applied to transit. Shannon premised 
his judgment on the fact that local bus sys- 
tems, unlike railroads, have never been subject 
to  federal reg~1at ion . l~~  

Both NLC and NACo contend that the gener- 
ation and distribution of electric power, like 
mass transit, may reasonably be included 
among the integral activities of government. 
Thus, NLC notes that "many municipalities, 
particularly in the midwest, have long provided 
electric power to their citizens."170 Though not 
predominently a public function, a sufficient 
percentage of public ownership exists among 
electric utility generating plants17' to warrant a 

closer look at the function in relation to the 
FLSA requirements. 

Finally, a compelling Constitutional argu- 
ment can be made for defining the sale of alco- 
holic beverages as an integral state function. 
Hence, the 21st Amendment to the Constitu- 
tion, which repealed the prohibition on liquor, 
made "local, not national, regulation of the liq- 
uor traffic . . . the general Constitutional poli- 
~ y . " ' ~ ~  According to Professor Laurence Tribe 
of Harvard: 

. . . [tlhe 21st amendment does grant 
states considerable power to control 
the importation of alcoholic bever- 
ages. The amendment sanctions state 
action which taxes, regulates or com- 
pletely bars the importation of liquor 
for actual use within the state itself, 
even where such action would be 
forbidden [under the commerce 
clause] as to any other commodity.173 

As the foregoing pages suggest, pervasive 
intergovernmental confusion, if not friction, 
has characterized the debate over the Consti- 
tutional status of state and local functions 
since NLC. Simple answers do not exist and 
more intricate answers have not  been 
forthcoming. 

Clearly, on one plane, some answers lie in 
agency consultation with appropriate state and 
local officials and, conceivably, with statutory 
instructions. Yet, it i s  to the courts, and ulti- 
mately the Supreme Court, that we have tradi- 
t ionally looked for clarif ication and defini- 
tion-more so, perhaps, i n  the realm of 
relations within the federal system than in any 
other. 

In Recommendaton A.3, above, the Commis- 
sion urged the federal judiciary to revive and 
expand upon the principles expressed in the 
NLC case. At the same time, this Commission 
also made clear its view that all three branches 
of the national government need to reconsider 
current interpretations of the commerce and 
spending powers as they apply to the newer 
and more intrusive forms of federal regulation 
affecting the states and localities. 

In this particular instance, the Commission 
believes that a rescission by the Department of 
Labor of 29 C.F.R. Section 775.3 would be con- 
sistent with the spirit of the Constitutional in- 
terpretation expressed by the Supreme Court 



i n  the NLC case. Furthermore, such action 
would eliminate an important area of intergov- 
ernmental conflict. This curb on state and local 
prerogatives was instituted by the national ex- 
ecutive branch and it can be removed by the 
same actor. 

Recommendation B. 4 

Administration o f  Generally Applicable 
(crosscutting) Grant Requirements 

The Commission finds that crosscutting re- 
quirements, because they apply to all or most 
grant programs, have had a pervasive impact 
on state and local governments and have been 
the source of significant administrative and fis- 
cal burdens. Many of these requirements- 
such as those directed toward preventing dis- 
crimination and protecting the environment 
under federal programs-do address impor- 
tant and widely accepted national goals. As this 
Commission pointed out  i n  both 1978 and 
1981, there i s  a pressing need to ensure that 
crosscutting requirements continue to foster 
achieving national policy objectives in an ef- 
fective manner and do not outlive their useful- 
ness. Hence, 

The Commission recommends that the Presi- 
dent and Congress examine all applicable stat- 
utes and regulations and modify or  eliminate, 
by statutory action where necessary, cross- 
cutting requirements that have proven t o  be 
excessively burdensome, impracticable to  im- 
plement, or otherwise no longer worth the ef- 
fort required to  implement them. 

Whatever crosscutting requirements are re- 
tained should be administered effectively and 
efficiently by federal agencies. 

The Commission therefore commends the 
President's Task Force on Regulatory Relief for 
initiating a process that highlights the unnec- 
essary burdens imposed on state and local gov- 
ernments by particular crosscutting require- 
ments. 

The Commission believes, moreover, that ef- 
fective and efficient administration of these re- 
quirements i s  impossible unless federal 
agencies share a common interpretation of 
Congressional intent and employ uniform irn- 
plementing procedures, and, therefore, 

The Commission reiterates its 1978 recom- 
mendation that Congress and the President as- 
sign each crosscutting requirement t o  a single 
unit within the executive branch, wi th clear re- 
sponsibility and authority for achieving, in con- 
sultation wi th other affected federal agencies 
as well as state and local governments, stand- 
ardized guidelines and simplified administra- 
t ion for effective compliance by all affected 
federal agencies; and that the Office of  Man- 
agement and Budget be authorized to  establish 
a uniform procedure for developing, imple- 
menting and evaluating all such guidelines and 
monitor their administration. To these ends, 
the Commission also reiterates its support for 
the enactment of  Title Ill of the Federal Assist- 
ance Improvement Act of  1981 (S 807) as intro- 
duced. 

Because crosscutting requirements normally 
apply to all federal aid programs, they can be a 
major source of administrative complexity and 
red tape even in those areas, such as block 
grants, where Congress intends to simplify ad- 
ministration and decentralize decisionmaking 
responsibility. Therefore, 

The Commission recommends that Congress 
provide a clear statutory indication of those 
crosscutting requirements applicable to  each 
block grant and of how responsibility for im- 
plementation is t o  be shared between the na- 
tional government and recipient jurisdictions. 

Grant requirements that apply to many or all 
grant programs suddenly proliferated over the 
last two decades. Most of these "generally ap- 
plicable" or "crosscutting" requirements were 
promulgated to  further national socio- 
economic policy objectives, such as nondis- 
crimination, environmental protection, and la- 
bor, health, welfare and safety standards. 
Others were designed to achieve administra- 
tive and fiscal policy goals in such areas as em- 
ployee standards, administrative and proce- 
dural requirements, recipient-related 
administrative and fiscal requirements, and ac- 
cess t o  information. Currently there are 35 
socio-economic and 23 administrative and fis- 
cal crosscuts, for a total 58. Some of the most 
important ones are listed chronologically by 
year of adoption in Figure 7-2. 



Figure 7-2 
Selected Major Crosscutting 

~eqdrements 
(by year of adoption) 

Davis-Bacon Act 
Civil Rights Act (Title VI) 
Architectural Barriers Act 
Civil Rights Act (Title VIII) 
National Environmental Policy 

Act 
Clean Air Act Amendments 
Uniform Relocation Assistance 

and Land Acquisition Policies 
Act 

Coastal Zone Management Act 
Education Amendments (Title 

IX) 
Federal Water Pollution Control 

Act Amendments 
Endangered Species Act 
Flood Disaster Protectidn Act 
Rehabilitation Act (Section 504) 
Family Education Rights and 

Privacy Act 
Safe Drinking Water Act 
Age Discrimination Act 

'Although the Davis-Bacon Act applied initially only to di- 
rect federal construction, it has since been extended to 
some 77 federal assistance programs. 

AClR examined crosscutting requirements in 
its 1978 comprehensive study of the federal 
grant-in-aid system.174 and in its 1980 report on 
the role of the federal go~ernment . '~~  It found 
that, despite the policy significance and profu- 
sion of these regulatory devices, congressional 
oversight committees and executive agencies 
administering grant programs rarely give ade- 
quate attention to the serious impact of these 
conditions on effective program implementa- 
tion or to the administrative burdens placed on 
state and local recipients. The requirements 
raise administrative costs and frequently create 
conflicts with the primary objectives of the 
grant programs themselves. Compounding the 
problem i s  the fact that the requirements are 

specified in numerous laws and administered 
by many different agencies. 

To deal w i th  these and other problems 
identif ied i n  its studies, the Commission 
adopted recommendations principally calling 
for: 

Congress and the President to re- 
view all crosscutting requirements 
for the purpose of consolidating, 
simplifying or terminating them as 
needed, and for Congress to give 
the President standby authority to 
suspend temporarily implementa- 
tion of the requirements when nec- 
essary to avoid serious or unantici- 
pated costs or disruptions. 

0 Congress and the President to assign 
each requirement to a single admin- 
istrative unit with clear responsibili- 
ty and authority for achieving stand- 
ardized guidelines and simplified 
administration. 

0 The Off ice o f  Management and 
Budget (OMB) to establish a clear- 
inghouse for all such requirements 
and to monitor their administration. 

Since the Commission's 1978 report, there 
has been growing recognition that crosscutting 
requirements add unnecessary administrative 
costs, create confusion between grantors and 
grantees, reduce the effectiveness of many na- 
tional policies, and further complicate an al- 
ready complex grant system. In late 1978, AClR 
undertook a federal assistance monitor ing 
project in response to President Carter's re- 
quest for assistance in  streamlining federal aid 
administrative practices. The monitoring was 
conducted by a panel of 17 state and local offi- 
cials assisted by AClR staff. One of its four rec- 
ommendations to the President urged further 
standardization and simplification of cross- 
cuttingadministrative  requirement^."^ 

Attention to the need for reform also has 
come from public interest groups, OMB, the 
Presidential Task Force on Regulatory Relief 
and Congress. Over the past few years, most of 
the national associations of elected state and 
local officials have issued statements substan- 
tially supporting ACIR's earlier findings, gener- 
ally in response to a request for their ideas on 
regulatory reform from the Presidential Task 



Force on Regulatory Relief. In its response, for 
example, the National Governors' Association 
(NGA) emphasized that "many regulatory re- 
quirements i n  individual programs reflect 
crosscutting federal concerns that would be 
better enforced in  a single and consistent man- 
ner."177 NGA recommended enactment of Title 
Ill of the Federal Assistance Improvement Act 
o f  1981 (S 807) which establishes a procedure 
for reviewing and standardizing crosscutting 
mandates. By this action, NGA contended, 

. . . the federal government would be 
able to cut back on the number of 
generally applicable requirements, 
reduce the embellishments that fed- 
eral program agencies have made on 
supposedly standardized require- 
ments, rely more heavily on certifica- 
tion of compliance by state govern- 
ments, and place the responsibility 
for oversight of remaining require- 
ments in a single federal agency.178 

Similarly, the National Conference of State 
Legislatures recommended easing the regula- 
tory burden the national government has 
imposed on the states by simplifying federal 
regulations, including standardizing the 
"crosscutting  requirement^."^^^ 

The National Association of Counties (NACo) 
based its transmittal to the task force largely on 
a special seven-county survey it conducted on 
the effect of crosscutting requirements on 
county governments. NACo found "inconsist- 
ency among requirements and among federal 
agencies' application of standards, as well as 
the need for greater flexibility.. . ."Ia0 The com- 
mon complaint that ran through the survey re- 
sponses on all socio-economic crosscutting re- 
quirements was high cost and ambiguous and 
conflicting agency policies. NACo concluded 
that its survey 

. . . reaffirms the findings of many 
previous studies on this same subject 
and substantiates NACo's longtime 
criticism of national policymaking 
through such means. Crosscutting 
requirements add excessive costs to 
federal projects, cause delays and 
most importantly, confuse the recipi- 
ent's management process.18' 

The National League of Cities made recom- 
mendations to the task force on specific regu- 
lations. Its comments on many of the crosscut- 
ting requirements struck the same note: the 
need for simplification and standardization. It 
recommended that the Uniform Relocation As- 
sistance and Real Property Acquisition Act reg- 
ulations "be standardized where feasible in  or- 
der to simplify c~mpl iance" ; '~~  on Title VII of 
the Civil Rights Act o f  1964 relating to equal 
employment opportunity, it urged "standard- 
ized reporting and compliance procedures and 
. . . a procedure for annual certification of com- 
pliance w i th  equal employment require- 
ments";la3 and on governmentwide regulations 
prohibiting discrimination in federal programs 
on the basis of handicapped status, it recom- 
mended that the "administrative requirements 
of federal agencies . . . be uni form and 
consistent."lM 

Within the executive branch, the principal 
focus on the issue of crosscutting require- 
ments-prior to the creation of the Presiden- 
t ial Task Force on Regulatory Relief in  
1981-came from a study conducted by the Of- 
fice of Management and Budget pursuant to 
the Federal Grant and Cooperative Agreement 
Act o f  1977.185 OMB examined the crosscutting 
requirements as part of a general look at the 
management of federal assistance. A task 
group found a number of problems with the 
way the requirements were being adminis- 
tered : 

Responsibility for crosscutting re- 
quirements is  so widely dispersed 
within the federal government that 
no  formal process exists for uni- 
formly communicating information 
about them to any federal agency. 
Some requirements emanate from a 
number of agencies in the form of 
various pieces of legislation, guid- 
ance, etc., so that the task of sorting 
them out and understanding their 
implications i s  complicated and 
time-consuming. 
There is  often considerable delay 
between the time a requirement be- 
comes a law and the time when offi- 
cial implementing guidance i s  is-  
sued to  the agencies by the 
appointed lead body. 



No matter how consistent the frame- 
work may be in  which federal policy 
requirments are transmitted to any 
agency, they are treated and imple- 
mented differently depending on 
the interest in  and the attention paid 
to the contents prior to the formal 
introduction of the requirement into 
a department.la 

As a result of the federal assistance study, 
President Carter directed OMB to develop and 
administer a process for coordinated develop- 
ment, issuance, implementation and evalua- 
tion of crosscutting assistance policy guidance. 
OMB subsequently prepared a proposed circu- 
lar on  "Managing Generally Applicable Re- 
quirements for Assistance Programs" that was 
published with a request for comment in the 
Federal Register on November 7, 1980.1a7 

The circular's background statement high- 
lighted familiar criticism of the legislative basis 
for and management of crosscutting require- 
ments. The circular itself provided general pol- 
icy statements to guide agency actions i n  
managing crosscutting requirements and es- 
tablished the framework for such manage- 
ment, including specifying the responsibilities 
of federal agencies and OMB. 

After expiration of the comment period, the 
circular was revised and prepared for approval 
and promuglation. Meanwhile, however, the 
Reagan Administration had taken office. Its di- 
agnosis was generally the same as the previous 
Administration's: 

We found that the mandates were 
implemented in an inconsistent and 
unresponsive manner, and in some 
cases agencies were uncertain about 
who was responsible for assuring im- 
plementation. This confusion has 
had a tremendous adverse impact on 
state and local governments and 
businesses impacted by these 
requirements.ln8 

The new Administration considered several 
approaches to correct the problem, including 
issuing the OM0 circular prepared earlier. It 
rejected the latter "because it would do noth- 
ing more than impose a new layer of require- 
ments without correcting the mandates."ln9 
The approach finally adopted was "to invento- 

ry and assess each mandate, and to then pur- 
sue revisions in statutes andlor regulations for 
those mandates where there i s  compelling evi- 
dence that change i s  needed."lgO This proce- 
dure makes use of the Presidental Task Force 
on Regulatory Relief, OMB and affected de- 
partments and agencies. The task force i s  re- 
viewing some of the crosscutting require- 
ments, including those provided by the 
Davis-Bacon Act, the Rehabilitation Act of 1973 
(Section 504), the Architectural Barriers Act o f  
1968, and the Civil Rights Act of 1964 (Title VI ) .  
Other requirements are being reviewed by 
OMB or by previously assigned lead agencies. 
Steps also are being taken to designate a lead 
agency for each generally applicable require- 
ment. Finally, under the leadership of OMB, 
the Administration is  fashioning a policy for 
applying crosscutting requirements to the new 
block grants that is  different from that used in 
existing block or categorical grants. Generally 
the new policy will give recipients greater dis- 
cretion inadetermining which crosscutting re- 
quirements apply in particular situations, and 
how they apply. 

Both the legislative and executive branches 
have confirmed ACIR's earlier findings about 
the difficulties created by the present system 
of crosscutting requirements. These difficulties 
were addressed legislatively in S 878, the Fed- 
eral Assistance Reform Act o f  1980, Title IV of 
which dealt with crosscutting requirements. 
Endorsed by ACIR, S 878 was passed by the 
Senate, but died with the 86th Congress when 
the House failed to act. Senator William Roth 
reintroduced a revamped version of this legis- 
lation in the 87th Congress-S 807, the "Feder- 
al Assistance Improvement Act of 1981"- 
which was supported again by ACIR and ap- 
proved by the Governmental Affairs Commit- 
tee in June 1981. 

Reflecting hearings held by the Subcommit- 
tee on Intergovernmental Relations on S 878 in 
1979 and on S 807 in 1981, the report of the 
parent Governmental Affairs Committee on 
S 807 supported and elaborated on ACIR's 
original findings on crosscuts in  its 1978 
report: 

Crosscutting requirements have be- 
come the focus of growing concern 
over the last few years as it has be- 



come increasingly apparent that such 
requirements add unnecessary ad- 
ministrative costs to grant programs, 
cause greater confusion between 
grantors and grantees, reduce the ef- 
fectiveness of many national policies 
and help to create a grant system of 
incredible complexity. The applica- 
bi l i ty of general federal policy of 
crosscutting requirements varies 
widely.. . . In addition to the sheer 
number of crosscutting requirements 
is  the fact that each requirement is  
implemented by regulations which 
differ considerably from agency to 
agency . . . . The confusion and poor 
coordination in the administration of 
crosscutting programs results as 
much from the lack of clear delega- 
tions of responsibility and authority 
as from the sheer number of general- 
ly applicable requirements.. . .Ig1 

The Commission believes it is  essential to re- 
duce this regulatory burden by making certain 
that crosscutting requirements are still relevant 
to the national policy goals or management im- 
provement objectives for which they were ini- 
tially adopted. The currency, desirability and 
achievability of the goals should be examined 
as well as the suitability and effectiveness of 
the requirements for accomplishing them. As a 
first step, the President and Congress should 
take a hard look at all the authorizing statutes 
and regulations and recast or eliminate the 
crosscutting requirements that are no longer 
worth the effort and expense needed to carry 
them out. A second step will be to take all ac- 
tion necessary to improve the efficiency and 
effctiveness of those crosscutting require- 
ments that remain. 

The Commission notes that the President's 
Task Force on Regulatory Relief, headed by 
Vice President George Bush, already has exam- 
ined some of the crosscutting requirements as 
part of its overall assignment to reduce the 
burden of government regulations on the pri- 
vate and public sectors. The Commission com- 
mends the task force for identifying burden- 
some and unnecessary regulations and for 
developing suggestions for strengthening and 
clarifying the administration of crosscutting 
requirements. 

Although the Commission applauds these ac- 
t ions o f  the task force, i t  i s  convinced that 
more than a case-by-case approach is necessa- 
ry to improve the administration of crosscut- 
ting requirements. On  the basis of its earlier 
studies and the subsequent confirming testi- 
mony of others, i t  believes that a more com- 
prehensive strategy i s  needed to  establish 
greater uniformity among the requirements in 
interpreting Congressional intent and in estab- 
lishing implementing procedures. The Com- 
mission's 1978 and 1980 recommendations 
called for such a well organized approach, ca- 
pable o f  br inging consistency and 
predictability to the present variegated collec- 
tion of 58 crosscutting requirements. The Com- 
mission therefore reaffirms these recommen- 
dations, urging particularly that the President 
and Congress designate a single agency to be 
responsible for providing standardized and 
simplif ied guidance i n  applying each 
crosscutting requirement, and that OMB be 
authorized to establish uniform procedure for 
developing, implementing, and evaluating 
such guidance and to monitor its administra- 
tion. In developing and administering their 
guidelines, the designated agencies should 
take care to consult with other affected federal 
agencies as well as with the representatives of 
state and local governments. 

As this recommendation indicates, the Com- 
mission believes that both Congressional and 
executive branch actions are necessary. On  the 
legislative side, the Commission subscribes to 
the view of the Senate Governmental Affairs 
Committee: 

While it recognizes the efforts on 
the part of the Administration to con- 
f ront  the crosscutting issue, the 
committee is convinced that legisla- 
t ion  i s  needed both to  provide a 
foundation and enforcement tool for 
OMB initiatives and to eliminate the 
statutory road blocks which currently 
prevent the implementation of an ad- 
equate system to  streamline and 
standardize crosscutting regula- 
tions.lq2 

As noted earlier, the Commission endorsed 
S 807 as introduced in 1981, and hereby reaf- 
firms that endorsement. Title Ill of S 807 man- 



dates a process f o r  developing and imple- 
ment ing standards and guidance fo r  these 
regulatory devices. The President is directed to  
designate a federal agency to develop national 
policy assistance standards for each generally 
applicable requirement unless a specific agen- 
cy is already designated pursuant to  statute. 
The designated agencies are required to devel- 
op standards in  their areas of responsibility i n  
consultation with affected assistance recipi- 
ents, program beneficiaries, and other  
assistance-administering agencies. The nation- 
al agencies must publish their standards within 
two years of enactment and include a list o f  the 
programs to  which the standards apply. Ulti- 
mate responsibility for developing standards 
rests squarely wi th the designated agencies. 

Assistance agencies, which currently number 
some 44 bureaus o r  offices, are required to  
conform t o  the nat ional  po l icy  assistance 
standards publ ished by the designated 
agencies. These assistance agencies-not the 
designated units-would exercise sole respon- 
sibility for implementing and securing compli- 
ance by recipients. 

Title Ill gives grant-administering agencies 
authority to  allow grant recipients to certify 
that they are in  compliance with state or local 
requirements comparable to  federal standard: 
and statutes, thereby easing the compliance 
burden associated with crosscutting require- 
ments. To issue such certification, the assist- 
ance agency must determine that state and lo- 
cal requirements are at least equal t o  
applicable federal requirements and that state 
and local applicants are in  compliance with 
their own requirements. 

To assure that Title Ill is implemented effect- 
ively, the legislation gives the President, or a 
delegated agency (such as OMB), specific au- 
thority to  establish a uniform procedure for de- 
veloping, implementing, and evaluating na- 
tional policy-assistance standards. I n  addition, 
the President is author ized t o  delay imple- 
menting certain crosscutting requirements if it 
appears that they cou ld  lead t o  serious, 
unanticipated consequences if implemented 
without change. 

The issue o f  which crosscutt ing require- 
ments apply has been raised by the seven new 
Health and Human Services block grants and 
the Community Development-State Program 

block grant o f  HUD that were enacted through 
the Omnibus Budget Reconciliation Act of 1981 
for which implementing regulations were is- 
sued by early June 1982. The interim rule o n  
the Communi ty  Development Block Crant- 
State Program specified that OMB circulars 
A-102, A-87, and A-95 (Evaluation, Review and 
Coordination) were not applicable to  the pro- 
gram but explicitly applied the prohibitions 
against discrimination and mandated compli- 
ance w i t h  the purposes o f  the  Nat ional  
Environmental Policy Act of 1969 and the re- 
quirements of "other applicable laws". The in- 
terim rule deferred comment on the "other 
applicable laws" pending further departmental 
study. 

Concerns voiced by members of Congress 
and by state and local government representa- 
tives over the absence of references to other 
crosscuts contributed to  the delayed publica- 
tion of the final HUD rule. When it came out, 
the rule contained a section on  "program re- 
quirements." This section identified the fol- 
lowing crosscutting requirements as applicable 
to the CDBG-State Program: the various prohi- 
bitions against discrimination, the Davis-Bacon 
minimum wage requirements, environmental 
standards, and lead-based paint poisoning pre- 
vention. I n  the accompanying commentary, 
H U D  no ted  that  the  mandates so l isted are 
those which are referred to  in  the Omnibus 
Budget Reconciliation Act or for which the Sec- 
retary of HUD has enforcement responsibili- 
ties. It also noted that the issue of applying the 
uniform relocation crosscut had been referred 
to the Department of Justice for determination 
and that responsibility for administering the re- 
quirements assuring equal employment oppor- 
tunity and prohibiting political activity of gov- 
ernmental employees was vested i n  o ther  
departments. 

These two sets of regulations identify the 
specific crosscuts that do  and do  not apply to 
each of the programs. They offer no further 
guidance to the states and thus leave two ques- 
tions open: 

o Which, i f  any, o f  the many 
crosscutting requirements that are 
not mentioned also apply to these 
programs? This question arises be- 
cause i n  the past crosscutt ing re- 



quirements have been held to apply 
to grant programs even though the 
programs' legislation does not refer 
to such requirements. 
How are the grant recipients (usually 
the states) expected to implement 
the crosscutting requirements that 
are made applicable? 

Formally, the national government has given 
the states no direct answers to these ques- 
tions. Informally, OMB, which has played a 
leading role in preparing the HHS and HUD 
regulations, has advised states that they should 
take responsibility for deciding which other 
crosscutting requirements, if any, apply to 
these block grants and how the crosscuts are 
to be implemented. This position accords with 
the Administration's basic policy of giving 
broad discretion to the states in administering 
block grants. 

Conscious of their susceptibility to federal 
audits and to third party suits, states have ex- 
pressed uneasiness over the uncertainty of 
their responsibility for crosscutting require- 
ments under the block grants.lg3 In some cases 
they have requested more guidance from the 
federal government. Their concern was voiced 
in the negotiations over the final HUD regula- 
tions as well as in testimony before the Senate 
Governmental Affairs Committee. The Comp- 
troller General has echoed this concern. Not- 
ing that by and large the Omnibus Budget Re- 
conciliation Act and agency regulations are 
silent on crosscutting requirements other than 
those applying to civil rights, he states: 

HHS and the Department of Educa- 
tion have not clarified the applicabil- 
ity of these requirements in the reg- 
ulations. In contrast, the Department 
of Housing and Urban Development 
regulations address the applicability 
of many crosscutting requirements 
and indicate that the department is 
deliberating on the applicability of 
others. 

Given the short time available to 
plan and administer the new block 
grant programs, states are just now 
considering these issues. Some state 
officials are uncertain as to the appli- 
cability of these requirements to the 

block. grants and believe that federal 
advice on this matter would be help- 
ful. We believe the Administration 
should clarify for the states whether 
they apply to the block grants. If the 
Administration considers an applica- 
ble requirement to be inappropriate, 
then it should propose remedial leg- 
islation to the Congress.lg4 

The Commission believes that Congressional 
action is needed to provide better guidance to 
grantors and grantees on the crucial question 
of which crosscuts apply and which do not, 
and which political jurisdiction has responsi- 
bility for seeing that applicable requirements 
are properly implemented. To the degree such 
responsibility is  shared, the legislation should 
make as clear as possible how it i s  to be shared 
between the national government and the re- 
cipient jurisdictions. 

To summarize, crosscutting requirements-a 
regulatory device that has burgeoned with the 
proliferation of federal grants since the mid- 
1960s-are the source of confusion, uncertain- 
ty and excessive administrative burdens for 
state and local government grant recipients. 
The legislation and regulations establishing the 
requirements as well as the arrangements for 
implementing them need to be rationalized. 
The Commission believes that the proposals 
set forth in this recommendation would help 
achieve that rationalization. Those proposals 
include: (1) a critical examination of each re- 
quirement by the President and Congress to 
eliminate or modify those that no longer serve 
a useful purpose; (2) continued efforts by the 
Presidential Task Force on Regulatory Relief to 
spot excessively burdensome requirements 
and to suggest ways of reducing the burdens; 
(3) statutory and administrative action as called 
for by Title Ill of S 807 to assign clearly respon- 
sibility and authority for achieving standard- 
ized guidelines and for simplifying administra- 
tion of each crosscutting requirement and to 
establish OMB's central responsibility for guid- 
ance and monitoring; and (4) clear legislative 
specification of which crosscutting require- 
ments are to apply to block grants and how re- 
sponsibility for their implementation is to be 
shared between the national government and 
recipient jurisdictions. 



Part C 

IMPROVING THE 
FEDERAL REGULATORY PROCESS 

The Commission believes that considerable 
progress may be made in  reducing regulatory 
burdens and improving regulatory perform- 
ance through the case-by-case review of spe- 
cific statutes and rules. Principles to  guide 
such efforts were suggested in  the foregoing 
recommendations. 

Yet, the Commission is convinced that com- 
prehensive, permanent regulatory relief efforts 
also depend upon systematic improvements in  
the processes that surround intergovernmental 
regulation. The development of an effective 
intergovernmental partnership requires that 
state and local concerns be  appropr iately 
weighed at each stage in  regulation-in devel- 
oping and drafting rules as well as in  refining, 
implementing and evaluating them. 

Hence, the Commission offers a series of 
recommendations to improve the structure 
and procedures that surround federal regula- 
tion. Taken together, these five recommenda- 
tions apply to most of the stages of the regu- 
latory process ment ioned above. Some are 
directed at the period i n  which regulations are 
developed and drafted, and others to  the peri- 
o d  during which proposed rules are refined in 
response to public comment. Still others con- 
cern the implementation of regulatory policies. 

Proposed rules are shaped and reshaped 
during several phases of regulatory policymak- 
ing. The first stage, commonly called the "pre- 
notice and comment" period, may take years. 
I t  begins with a legislative provision, followed 
administratively by its conceptualization as a 
policy, and finally the drafting of that policy in 
the form of a proposed rule or rules to be pub- 
lished in  the Federal Register. Recommenda- 
tions C.1 and C.3 refer to this stage of rule 
development. 

The publ icat ion o f  a not ice o f  proposed 
rulemaking (NPRM) marks the beginning of the 
second stage of  regulatory policymaking and 
the point at which rulemaking procedures are 
prescribed by the Administrative Procedure 
Act. This stage includes the "notice and com- 
ment" period under which the public is af- 
forded an opportunity to react to proposed 
rules. Recommendation C.2 refers to this peri- 

od  during which regulations are refined, but 
before they are published as final rules in  the 
Federal Register. 

Recommendation C. 1 

Increasing State and Local Government 
Participation in Intergovernmental 

Regulatory Policy Development and 
Regulatory Drafting 

The Commission believes that many of the 
problems o f  intergovernmental  regulat ion 
stem from inadequate participation by state 
and local governments in  the process through 
which rules are developed. I n  part, this faulty 
participation results from the failure of the fed- 
eral government to provide adequate opportu- 
nities for i t  throughout the rule making proc- 
ess. Therefore, 

The Commission recommends that Congress 
and the Executive Branch recognize the right of 
state and local officials-both as individuals 
and through their national associations-to 
participate from the earliest stages in devel- 
oping federal rules and regulations that have a 
significant impact upon their jurisdictions. 

C.1 (a): Amending the 
Federal Advisory Committee Act (FACA) 

Consultation is  further impeded by certain 
statutes that have been interpreted in  ways 
which undermine opportunities that have ex- 
isted. The Commission finds that FACA has 
been interpreted by federal agencies i n  a man- 
ner which unnecessarily obstructs early con- 
sultation by state and local of f ic ia ls i n  de- 
veloping intergovernmental  regulations. 
Therefore, 

The Commission recommends that Congress 
amend the Federal Advisory Committee Act t o  
exempt from the requirements of the act any 
nat ional  organization composed whol ly  o f  
elected officials of state or local governments 
when acting i n  their official capacities o r  their 
representatives or representatives of their na- 
tional associations when engaged i n  consulta- 
t i on  w i t h  agencies for  the purposes o f  
rulemaking. (Note on next page.) 



C.l(b): Instituting a State and Local 
~overnment-consultation 

Process for Federal Agency Rulemaking 

The Commission further recommends that 
the President adopt a process providing for ful l  
state and local government consultation wi th 
federal agencies on  rulemakings expected to  
have significant intergovernmental effects, 
economic o r  noneconomic.  The process 
should  apply t o  grant as we l l  as nongrant-  
related rulemaking. To ensure ful l  considera- 
t i o n  o f  the  views o f  state and loca l  govern- 
ments, consultation should occur as early as 
practicable in the first stages of  intergovern- 
mental regulatory policy development and ini- 
tial drafting, long before the publication of  the 
Notice of Proposed Rulemaking in the Federal 
Register. 

'Representative Fountain requested to be recorded as 
opposing this recommendation o n  the fo l lowing 
grounds: 

I agree that state and local officials, and 
their national associations, should have the 
right and the opportunity to participate fully 
in the development of federal rules and reg- 
ulations affecting them. However, amending 
the Federal Advisory Committee Act to ex- 
empt state and local officials from the act's 
requirements appears to be both unneces- 
sary and unwise. I am sure there are many 
ways in which state and local governments 
can express their views on proposed rules 
and regulations without becoming subject to 
FACA. 

This legislation was enacted to  assure 
openness and accountability in the opera- 
tion of federal advisory bodies. To exempt 
state and local officials and their national as- 
sociations from the act's procedural safe- 
guards would surely invite demands for the 
exemption of other groups and, ultimately, 
could lead to the destruction of an important 
federal law. 

I believe this is the wrong remedy if  FACA 
has been interpreted by federal agencies in a 
manner which unnecessarily obstructs early 
consultation by state and local officials in the 
development of intergovernmental regula- 
tions. This, surely, was not  the intent  o f  
Congress. The proper remedy, in my judg- 
ment, would be to elicit a more reasonable 
interpretation of the act's requirements 
within the executive branch. 

C.l(c): Providing a Statutory Basis for 
State and Local Governments' 

Consultation in Federal Agency 
Rulemaking 

To provide a f irm statutory basis for such a 
consultation process in all rulemakings of  in- 
tergovernmental significance, the Commission 
further recommends that Title IV of  the Inter- 
governmental Cooperation Act of  1968 which 
requires that all viewpoints-national, state, 
regional and local-shall be  fully considered 
and taken into account in planning federal or  
federally assisted development programs and 
projects b e  amended t o  inc lude  regulatory 
programs of  intergovernmental significance. 

ASSURING STATE AND LOCAL 
PARTICIPATION 

During the 1960s and 1970s an elaborate sys- 
tem of grants developed, linking federal, state 
and local governments in  the pursuit of  nation- 
al goals. Yet, for many years, no federal provi- 
sions for state and local consultation in  federal 
grant administration existed. Circular A-85, is- 
sued by the Bureau of  the Budget in 1967, be- 
gan to  fi l l this gap. The resulting process was 
intended to  offer state and local governments 
the opportunity to  review and comment upon 
major proposed federal  regulations, rules, 
standards, procedures and guidelines that sig- 
nificantly affected them. The circular set forth 
guidelines to  be used by federal agencies in 
determining which of  their regulations were to  
be channeled through the consultation proc- 
ess. Whenever possible, intergovernmental 
consultation was to  take place early in  devel- 
oping such regulations. 

Despite its initial promise, the public interest 
groups and others involved found A-85 less 
useful than anticipated and their participation 
was not always complete or  continuing. Feder- 
al agencies' lack of  cooperation and their fail- 
ure to  highlight proposed regulations of  inter- 
est t o  state and local governments, some 
contended, contributed to  this tendency. A-85 
also required public interest groups to  expend 
considerable staff time and dollars managing 
the process. 

Overall, in its report covering the final pro- 
gram year, 1977, the Advisory Commission on 
Intergovernmental  Relations concluded, 



"Many of the problems of previous years con- 
tinue to  hamstring the operation of Circular 
A-85."195 It cited the failure o f  the public inter- 
est groups to  respond to  opportunities t o  com- 
ment or to  respond i n  a timely manner, infre- 
quent  early consul tat ion between publ ic  
interest groups and agencies, insufficient time 
provided for state and local governments to 
comment, and the  widespread tendency o f  
agencies to  begin the A-85 process simultane- 
ously with regular public comment following 
publ icat ion o f  the  "Not ice o f  Proposed 
Rulemaking" (NPRM). 

A l though these shortcomings p rompted  
some cr i t ics t o  regard A-85 as a vast 
"papermill," the  Advisory Commission o n  
Intergovernmental Relations took a more posi- 
tive stand. I n  its 1977 report, the Commission 
expressed its support for such a consultation 
process and recommended strengthening A-85 
by, among other things, giving it a specific stat- 
utory basis, which would make it less likely to  
be ignored o r  circumvented.'% 

Despite its problems, A-85 continued unti l  
1978. It was then  rescinded by  President 
Carter's EO 12044 and replaced by a much less 
formal and decentralized process under which 
agencies and public interest groups were to 
contact one another direct ly o n  issues o f  
intergovernmental importance that were raised 
by proposed rules. " In  order  t o  assure fu l l  
state and local participation i n  the develop- 
ment and promulgation of federal regulations 
w i t h  signif icant intergovernmental  im- 
pact.. .;"Ig7 President Carter asked the national 
organizations representing subnational general 
purpose governments to review systematically 
agencies' semi-annual agenda of regulations 
published in  the Federal Register. Under the 
order, agencies were to expect informal con- 
tact by the public interest groups on proposed 
regulations of intergovernmental significance. 

O n  February 17, 1981, President Reagan is- 
sued EO 12291 which revoked the previous or- 
der, 12044. With that rescission, the new Ad- 
ministrat ion terminated the consul tat ion 
process that the  Carter Administrat ion had 
substituted for the original A-85 process, ef- 
fectively returning state and local governments 
to the position they regarded as unsatisfactory 
in 1966. 

In  short, the history of federal provision for 

state and local governments' participation in  
federal rulemaking has come full circle-from 
no  special mechanisms in  1966, one year be- 
fore the issuance of A-85, to a return to this 
situation in  1982, one year after the rescission 
of EO 12044. Now, as then, state and local gov- 
ernments are accorded the same privileges as 
the public generally-no more, no less. 

Many state and local government officials 
believe that they ought to  be provided special 
opportunities to  participate i n  federal regula- 
tory decisionmaking. Indeed, they argue that 
the tremendous growth of intergovernmental 
regulation has made adoption of a formal con- 
sultation mechanism more important now than 
ever before. The National Association of Coun- 
ties, for example, has made "consultation" the 
basic premise of its regulatory reform plat- 
form.lg8 The National Governors' Association 
has recommended that state participation in  
the development of federal regulations be up- 
graded to a "true partnership." I n  1981, the as- 
sociation made this one of seven themes i n  the 
governors' "Green Book," Eliminating Road 
Blocks to Effective State Government. lg9 

The extent to  which state and local govern- 
ments are regulated by the federal government 
and the full impacts o f  that regulation are not 
wholly known or quantified, but some indica- 
tions are available. A recent Calendar o f  Feder- 
a l  Regulations, issued January 13, 1982, con- 
tained an index of "significant regulations" 
under development by federal agencies during 
theper iod covered by the Calendar. Analysis 
o f  th is  index shows that, o f  ten sectors 
ident i f ied,  "state and  local  governments" 
stand second behind manufacturers as the sec- 
tor most frequently affected by the federal reg- 
ulatory activities described in  the Calendar. 
Fully 31% of the regulations under considera- 
t ion were expected to  affect state and local 
governments. Such statistics have led one ad- 
vocate of procedural reform to conclude: 

Congress should realize that the 
[subnationall partners in this [feder- 
all system are under intense fiscal 
pressures, no t  the least o f  which 
stem from their cooperation in  the 
hundreds of . . . assistance and regu- 
latory programs all amply prescribed 
by federal rules.200 

Proponents of change also point out that 



achieving the federal goals that underlie these 
regulations depends in  great part on  their ac- 
ceptance at the state and local levels. When 
state o r  local governments are unable or un- 
will ing to  affirmatively participate in  imple- 
menting these rules, the federal effort itself is 
undermined. Hence, it is in  the interest of the 
federal government-as well as of the states 
and localities-to ensure that rules are fash- 
ioned i n  a manner most likely to ensure their 
efficient and effective implementation. Advo- 
cates point to the fact that participation which 
is limited merely to written submissions of- 
fered dur ing  of f ic ia l  per iods o f  not ice and 
comment is largely "reactive" in  character. 
When consultations are thus limited, it is more 
difficult to elicit changes in  agency proposals 
because, by  that po in t ,  posi t ions probably 
have hardened. Thus, reformers maintain, ear- 
ly and systematic consultation affords the best 
opportunity for state and local governments to  
suggest more efficient or effective alternatives 
and t o  identify sources of duplication, overlap 
and conflict with state law, local ordinance and 
custom-all leading t o  regulat ion more i n  
keeping with the spirit of cooperative federal- 
ism. 

These views were expressed i n  1981 by the 
Senate Committee on Governmental Affairs 
which, in  reporting the "Regulatory Reform 
Act," S 1080, concluded: 

The successful implementation of 
many federal programs depends on 
the cooperation of state and local of- 
ficials. It is difficult to  conceive how 
state and local officials can perform 
their regulatory responsibilities if 
they are not permitted to  work with 
federal officers in  developing rules 
they wil l  enforce and to mesh federal 
regulations with state  program^.'^' 

Finally, those who would establish a process 
for state and local government participation in  
rulemaking apart from that provided for the 
public generally, believe that treating state and 
local governments i n  the same fashion as other 
interest groups ignores their unique Constitu- 
tional position. A federal system implies a full 
partnership in  determining the details as well 

as the broad outlines of shared responsibili- 
ties. These details are by-and-large the result 
of rulemaking. Generally under the national 
legislative process, federal agencies are ac- 
corded broad discretionary authority to  deter- 
mine the detailed application of laws. They 
also have discretion in  providing state and lo- 
cal governments access to  that process, insofar 
as grant law condi t ions and other  
intergovernmental regulations are concerned. 
But most agencies have few incentives to  do  
so. These facts, together with the Constitution- 
al position of the states and their political sub- 
divisions, lead this commission to endorse a 
system of full collaboration that respects the 
legitimate roles of the partners in  the federal 
system. 

Others do  not believe a formal process is 
necessary and they contend that arguments for 
it, though persuasive in  theory, are not practi- 
cal. A-85, they point out, d id  not work well. I n  
addition, they maintain that sufficient opportu- 
ni t ies already exist fo r  "col laborat ion" i n  
rulemaking. Agencies publ ish semi-annual 
agendas providing advance notice of proposed 
rulemaking. Nothing expressly prohibits state 
and local governments from contacting agen- 
cies during the period prior to  publication of a 
Notice of Proposed Rulemaking (NPRM). Be- 
cause this early period is not covered by the 
requirements of the Administrative Procedure 
Act, agencies may freely consult with states 
and local governments. I n  short, they believe 
that the public interest groups are overly con- 
cerned with obtaining a "special" mechanism 
for consultation when they should make full 
use of opportunities that already exist. 

The Commission rejects these arguments. A 
formal, statutor i ly author ized process is 
needed. It should accord a clear and preferred 
position to state and local officials, both indi- 
vidually and collectively. To d o  any less than 
this would help to perpetuate the legal and op- 
erational myth that these jurisdictions differ in 
no significant way from a trade association, 
business, trade union, agricultural combine or 
individual. This fiction, the Commission con- 
tends, is untenable, since it totally ignores the 
Constitutional position of the states, and also 
the crucial functional role o f  both the states 
and their localities and delivering services. 



MODIFYING THE 
FEDERAL ADVISORY COMMllTEE ACT 

Apart from the question of an effective con- 
sultation process, any attempt to reform regu- 
latory consultation, whether formal or infor- 
mal, wou ld  fal l  v ic t im t o  provisions o f  the 
Federal Advisory Committee Act (FACA) as i t  is 
now interpreted by federal agencies. The prob- 
lem here centers on  the application of FACAs 
stringent procedures to  any gathering of public 
interest groups convened for the purpose of 
advising a federal agency or agencies. 

The act def ines "advisory committee" t o  
mean "any committee, council, conference, 
panel, task force, or other similar group or any 
subcommittee o r  other subcommittee thereof 
. . . which is established by statute or reorgani- 
zation plan, established or utilized by the Pres- 
ident o r  established or utilized by one or more 
agencies in  the interest of obtaining advice or 
r ecommenda t i~ns , "~~~  Organizations deemed 
"advisory" for the purpose of the act must fol- 
low rigorous procedures such as timely notice 
of meetings, extensive documentation of all 
comments, and ample provisions for public at- 
tendance and participation. 

FACA, of course, contributed to the termina- 
t i on  o f  A-85 b y  OMB. Ci t ing the AASHTO 
casezo3 as the major decision in  the area, the 
OMB general counsel in  1977 concluded that a 
national organization of state and local govern- 
ment representatives whose charter and actual 
operations include the objective of advising 
the federal government and whose advice is 
sought and utilized by federal agencies is not  
exempt from FACA section 4(d. 

This interpretation of AASHTO by executive 
branch officials not only contributed to  the de- 
cision to terminate the A 4 5  program, it also 
undermined the decentralized consultation 
process that followed during the Carter years. 
To avoid complying with FACA's rigid require- 
ments, federal agencies often avoid early con- 
sultations with state and local governments in 
developing regulatory policies. 

Both the Senate and House have sought to 
rectify this situation. An amendment to exempt 
state and local governments from FACA's pro- 
visions was contained in  the proposed "Regu- 
latory Reform Act" (S 1080, 97th Congress). An 
even broader exemption for all rulemaking 
consultations was contained in its House coun- 

terpart, "The Regulatory Procedure Act" (H R 
746, 97th Congress). The seriousness of the 
FACA dilemma was underscored by the Senate 
Committee Report on S 1080, which defended 
the cr i t ical  importance o f  maintaining the 
"working character" of meetings between the 
levels of government and concluded: 

The interpretation of this decision 
by executive branch officers has had 
serious repercussions i n  federal- 
state-local relations. Concern about 
compliance with the requirements of 
FACA has precluded discussion on  
regulations for programs where state 
and local government officials are 
called upon to assume enforcement 
responsibility.lM 

In offering the original FACA amendment 
during the Governmental Affairs mark-up of 
S 1080, the Committee was responding to  the 
urgings of many public interest groups includ- 
ing the National League of Cities, the National 
Association of Counties, and the National Gov- 
ernors' Association. For example, the Executive 
Director o f  the National League of  Cit ies 
stated : 

In  particular, we believe that the 
Federal Advisory Committee Act  
(FACA) should be amended to permit 
greater consultation with elected of- 
ficials f rom general purpose state 
and local governments.. . . We rec- 
ommend that FACA be amended to 
exempt elected officials of general 
purpose state and local govern- 
ments, their organizations and their 
representatives from coverage. Such 
a change wou ld  recognize the 
unique role of states and local gov- 
ernments in the federal system. Un- 
der the federal system, states and lo- 
cal governments should receive the 
rights and privileges of partners in 
that system. Permitting early consul- 
tation would go a long way towards 
restoring balance to the system.'05 

Moreover, both the Ford and Carter adminis- 
trations expressed concern about the problems 
generated by FACA. Most recently, the White 
House has taken an interest in removing barri- 



ers to ad hoc, informal rulemaking consulta- 
tions between federal agencies and parties af- 
fected by proposed rules. On one occasion, i t  
recommended that the Senate Committee on 
Governmental Affairs research the issue as part 
of its legislative regulatory reform efforts. Fur- 
thermore, Christopher DeMuth, the Director 
of the Office of Information and Regulatory Af- 
fairs and Executive Director of the President's 
Task Force on Regulatory Relief, has stated that 
"In setting up procedures for reviewing rules 
where outside groups are concerned, we have 
been very clear we don't want such contacts. 
Now, i t  is  clear this isn't appropriate where 
state and local governments are affected and 
we need to do something about that."206 

In light of the foregoing, the Commission 
recommends that Congress amend the Federal 
Advisory Committee Act to exclude from its 
coverage state and local officials as wel l  as 
their representatives when they are consulting 
with federal agencies during any phase of the 
rulemaking process. Without this amendment, 
no meaningful consultations can occur and 
without effective consultation among the lev- 
els, many o f  the problems associated wi th 
intergovernmental regulation will persist. 

AMENDING THE 
INTERGOVERNMENTAL COOPERATION ACT 

Although amending FACA would go far to as- 
suring full use of any consultation process, it 
also i s  necessary to amend the Intergovern- 
mental Cooperation Act (ICA) to make such a 
process equally applicable to grant and non- 
grant rulemaking. 

The ICA was adopted pr ior  t o  the era of 
intergovernmental social regulation. Hence, it 
provides for consultation related to federal or 
federally assisted development programs, but 
it does not mention nongrant programs. In the 
past, this omission was used by some agencies 
as a means for avoiding consultation require- 
ments under the provisions of A-85. Some 
have asserted that the act could not be applied 
to regulatory programs, such as those of the 
Equal Employment Opportunity Commission 
and Occupational Safety and Health Adminis- 
tration. In  fact, throughout the life of the cir- 
cular, no distinctions were made between dif- 
ferent types o f  rules. Since A-85 provided 

enhanced opportunities beyond those provid- 
ed by the Administrative Procedure Act, and 
because its use reduced confusion over differ- 
ences between types of regulations, public in- 
terest groups routinely used A 4 5  for all their 
consultations. 

OMB General Counsel William Nichols ar- 
gued against continued OMB acceptance of 
this practice. In a memorandum to Vincent 
Puritano, then OMB deputy associate director 
of intergovernmental relations and regional 
operations, Nichols concluded that "The [In- 
tergovernmental Cooperation] Act does not ex- 
tend that [intergovernmental consultation] re- 
quirement t o  nonassistance regulatory 
programs and will not support the application 
of A-85 to such programs."207 In summation, 
he said, "It is  our opinion, therefore, that to 
the extent that A-85 applies to programs other 
than those identified in Section 401(b) of the 
lntergovernmental Cooperation Act [these be- 
ing financial in nature], it has exceeded the au- 
thority granted under the act."208 

Conceivably, these same arguments could be 
applied against any newly initiated consulta- 
tion process, thus greatly limiting i ts  effective- 
ness. Hence, the Commission strongly urges 
that the lntergovernmental Cooperation Act be 
amended to extend the Congressional mandate 
for consultation to regulatory as well as grant 
programs and policies. 

Amending the Intergovernmental Coopera- 
tion Act would provide a clear statutory basis 
for a comprehensive consultation process. Yet, 
there are some who believe that this kind of 
reform is  unnecessary and inadvisable. Simply 
removing the impediments imposed by FACA 
would, from this view, clear the way for suc- 
cessful consultation, and this i s  all that i s  
needed. Amending the lntergovernmental Co- 
operation Act would raise expectations about 
what a consultation process should consist of 
and, i t  i s  charged, lead to burdensome over- 
formalization. If the process were to mandate 
review and comment, for example, it would 
raise serious questions of cost, delay and "pa- 
ralysis by analysis." Such a process would, by 
itself, hinder the "working character" of con- 
sultation so important to successful collabora- 
t ion. Thus, some officials believed that no  
process should be required beyond a simple 
not i f icat ion o f  the relevant publ ic interest 



groups, w i th  no amendment of the 
Intergovernmental Cooperation Act. 

In  contrast, the Commission supports a full 
reform effort-which includes amending the 
Intergovernmental Cooperation Act-and be- 
lieves that far more than mere notification is 
needed. Such notification procedures, after 
all, were in place during much of the period in 
which the federal regulatory role grew larger 
and more coercive. While conceding that A 4 5  
did not always operate smoothly, the Commis- 
sion i s  convinced an alternative process of col- 
laboration can be developed. In a federal sys- 
tem, like ours, some such process is necessary 
to safeguard state and local rights to partici- 
pate in national regulatory policymaking and 
this process must be based firmly and clearly 
on affirmative Congressoinal enactments. 

Recommendation C.2 

State and Local Participation in The 
Notice and Comment Stage of 

Rulemaking: Including Federal Grants 
and Loans Under the Administrative 

Procedure Act 

Since 1946, the Administrative Procedure Act 
has been the guarantor of minimum legal 
rights of public participation in federal agency 
rulemakings. Under one of its provisions, how- 
ever, rulemakings relating to "agency manage- 
ment or personnel or to  public property, 
loans, grants, benefits or contracts" have been 
exempted from such participation 
requirements. 

The Commission finds this exclusion detri- 
mental to full participation of state and local 
governments in federal grant and grant-related 
rulemakings and to ensuring the minimum le- 
gal rights of the state and local governments in 
such procedings. Therefore, 

The Commission recommends that Congress 
amend provision 5 U.S.C. 553 (a)(2) ot the Ad- 
ministrative Procedure Act to eliminate its ex- 
emption of grants, loans, benefits and con- 
tracts from Notice and Comment rulemaking 
 requirement^.'^^ 

5 U.S.C. 553 (a)(2), which i s  part of the "pro- 
prietary clause" of the Administrative Proce- 
dure Act, exempts agency rulemaking related 
to loans, grants, benefits or contracts from 

public participation requirements. Thus, on 
grant-related regulations, agencies enjoy broad 
discretion as to whether-and under what 
conditions-to consult with state and local 
governments. As the grant-in-aid system has 
grown, there often have been communications 
among the levels of government about pro- 
posed grant requirements. But such consulta- 
tion too often i s  of a technical rather than poli- 
cy nature and too seldom i s  undertaken in a 
cooperative spirit. 

Over the years, arguments about the advisa- 
bility of proprietary exemptions have focused 
on achieving a balance between the public's 
right to administrative accountability versus 
the bureaucracy's need for flexibility in admin- 
istration. Participation, it is believed, protects 
democratic values in bureaucratic rulemaking. 
In particular, participation by state and local 
governments protects their full partnership in 
the federal system. Furthermore, in the face of 
possible bureaucratic abuse, participation 
guarantees "legal remedies" that would not 
otherwise exist. 

On the other hand, the price of increased 
participation must be measured against other 
societal values that might be sacrificed to 
achieve it. As one authority pointed out, 

Widespread participation in the rule- 
making process i s  an important goal 
which ought to be pursued as far as possi- 
ble; but, it must be reconciled with the 
undoubtedly important, competing socie- 
tal interests favoring the efficient, expedi- 
tious, effective and inexpensive conduct 
of our government affairs."O 

The decision to change those provisions of 
Section 553 that are of intergovernmental sig- 
nificance hinges on this trade-off. The key 
question is :  Are the current problems gener- 
ated for state and local governments and for 
maintaining balance in the federal system im- 
portant enough to justify modification or re- 
peal of exemptions for grants, loans, benefits 
and contracts? 

Although the current Administration has ex- 
pressed no objection to amending the Admin- 
istrative Procedure Act along these lines, his- 
torically the executive branch-most notably 
the agencies themselves-have justified the 
exclusion of grant rulemakings in both practi- 



cal and philosophical terms. Any change, it has 
been argued, would increase government 
costs and agency workloads. In many cases, 
the argument runs, such consultations are not 
that vital; in others, they would lead to more 
litigation and further delays in promulgating 
important rules. 

On philosophical grounds, federal agencies 
assert that these kinds of rulemakings are dif- 
ferent from "regulatory" rulemakings. Hence, 
such rulemakings are properly excluded from 
usual procedures because there is  no "right" 
for any member of the public to use federal 
public property, receive a loan, grant, or bene- 
fit from the government, or to make a contract 
with the federal government. In contrast, these 
are all "privileges." If state and local govern- 
ments do not like the terms upon which these 
privileges are made available, they can refuse 
to accept the privileges and thereby avoid sub- 
mission to their conditions. Consequently, 
rulemaking in relation to federal grants and 
loans should be treated differently than 
rulemaking relating to other federal govern- 
ment functions.211 

The Commission disputes both rationales. It 
regards as fallacious the argument that grant 
rulemakings should be exempt because grants 
are a "privilege" and somehow part of an es- 
sentially voluntary contract. To assert that 
intergovernmental aid i s  a luxury, rather than a 
necessity, ignores the fiscal realities faced by 
many state and local governments. 

The Commission also believes that such ex- 
emptions have created substantial problems 
for state and local governments in carrying out 
their responsibilities in the federal system. 
These problems are exacerbated by the fact 
that i t  is unclear what i s  or is not "grant- 
related" and where authority to make this dis- 
tinction lies. In the first place, such exemp- 
tions have meant that subnational 
governments have no legal rights or remedies 
against agency abuse in rulemaking. Further- 
more, the exempted subjects constitute a sig- 
nificant proportion of all intergovernmental 
regulation. Finally, the issues at stake are 
crucial: 

The particular classes of 
rulemaking excluded by it are . . . of 
especially great qualitative impor- 
tance to particular segments of our 

society, to the public-at-large, and to 
our national effort to cure the press- 
ing human problems of the last half 
of the 20th century. That is ,  most 
rulemaking excluded from section 
553 by subsection (a)(2) relates to 
programs, or functions or techniques 
for governing, which have an 
unusually large impact on the daily 
lives of tens of mil l ions of Ameri- 
cans. Efforts to solve our urban cri- 
sis, racial problems, poverty prob- 
lems, environmental quality 
difficulties, and human spirit and 
character maladjustments as exam- 
ples, have mainly been pursued 
through the use of "public" proper- 
ty, loans, grants, benefits or 
contracts.212 

Reform i s  strongly supported by many ex- 
perts in the fields of administrative law and 
governmental management. Their findings sug- 
gest that the societal benefits to  be gained 
from participation far outweigh the losses in 
agency discretion. As far back as 1955, the Task 
Force on Legal Services and Procedure of the 
Hoover Commission noted: "Many rules gov- 
erning proprietary matters, such as procedures 
respecting public property, loans, [grants], ben- 
efits, and contracts are of vital importance." 
The task force concluded that "Proprietary 
functions may . . . be effectively executed by 
agencies with publ ic participation in  the 
rulemaking process" and was convinced that 5 
U.S.C. (a)(2) providing such exemptions 
should be repealed."' 

Similarly, in the late 1960s, the Administra- 
tive Conference of the United States (ACUS) 
called for the complete deletion of the propri- 
etary exemption on the basis that the "good 
cause" exemption from the Administrative Pro- 
cedure Act i s  sufficient to allow any necessary 
exemptions.214 In regard to grants, loans, ben- 
efits or contract exemptions, it concluded that 
agencies certainly must be able to take speedy 
actions in emergency situations or in  in- 
stances where the proper performance of their 
functions otherwise requires it. Although there 
may be certain cases where the delay and cost 
involved in according public, state and local 
participation are so high in relation to the ben- 
efits that adherence to formal notice and corn- 



ment procedures becomes unreasonable, 
ACUS contended that these arguments do not 
justify the current unqualified exemption of all 
such rulemakings: 

Experience with the section 553 
procedures as applied to [these] 
kinds of rulemaking . . . suggests that 
these consequences are not likely to 
be frequent, great or detrimental in 
the mass of subsection (a)(2) situa- 
tions as advocates of the exemption 
claim. Furthermore, the conse- 
quences of subjecting the present 
exempted subsection (a)(2) classes of 
rulemaking to the requirements of 
section 553 have not been demon- 
strated to be so much more deleteri- 
ous than the similar consequences 
incurred when other rulemaking was 
included under the provision, as to 
suggest a need for the former's spe- 
cial treatment on this basis.215 

The views of these experts are widely shared 
by the public interest groups, who have argued 
that exemptions have contributed to the overly 
rigid character of much recent federal grant 
regulation. 

In light of these arguments, the Commission 
i s  convinced that a system establishing mini- 
mum legal rights and remedies against agency 
misconduct in grant-in-aid rulemakings would 
improve prospects for early agency consulta- 
tion with state and local governments. Effective 
consultation would help agencies "head off" 
litigation by working problems out early in the 
process, rather than after a judicial challenge. 

In response to calls for reform, the Senate 
has taken action to repeal exemptions for 
grants, loans, benefits and contracts under the 
APA. Their repeal was contained in the pro- 
posed "Regulatory Reform Act" (S 1080, 97th 
Congress). But it was not included in a similar 
House version of the bill, "The Regulatory Pro- 
cedure Act" (HR 746, 97th Congress). 

In summary, the Commission urges early 
Congressional repeal of the exemption of  
grants and loans from the requirements of the 
Administrative Procedure Act. Arguments 
about the need for speed and agency flexibili- 
ty, in its view, are not supported by the evi- 
dence. Federal policies implemented through 

grant regulations are highly significant. The 
problems generated by a lack of state and local 
participation in regulation drafting are quite 
substantial because these governments play a 
pivotal role in  implementing grant-in-aid 
programs. 

Recommendation C.3 

Ensuring Consideration of 
lntergovernmental Effects in Agency 

Regulatory Impact Analysis and 
Regulatory Review 

Federal intergovernmental regulations often 
are enacted without an adequate assessment of 
the potential costs that they impose on state 
and local governments and on the private sec- 
tor. In 1980, the Commission recommended 
that Congress enact legislation requiring each 
federal department and agency, including each 
of the independent agencies, to prepare and 
make public a detailed analysis of the pro- 
jected economic and noneconomic 
intergovernmental effects likely to result from 
any proposed major new 

Since 1974, every President has required that 
agencies undertake some form of cost-benefit 
analysis of major proposed rules. The 
comprehensive regulatory review program ini- 
tiated by President Reagan through EO 12291 
provides for a regulatory analysis of all "ma- 
jor" rules as well as a less rigorous review of 
the probable impacts of nonmajor rules. The 
President's Task Force on Regulatory Relief 
also is  undertaking a review of selected ex- 
isting rules. 

C.3(a): Consideration of 
lntergovernmental Effects 

The Commission finds, however, that the im- 
plementation of executive branch regulatory 
review and analysis programs over the past 
three administrations has insufficiently recog- 
nized and considered the intergovernmental 
effects of regulations. The Commission also 
believes that, while the most recent executive 
order requiring agency analysis of proposed 
rules identifies intergovernmental costs as rel- 
evant for calculating expected costs, agencies 
have not been expressly required to include 
such costs in their analyses of major rules. 



The Commisison finds that the benefits o f  
regulatory programs often accrue t o  individual 
citizens o r  groups o f  citizens while many o f  
their costs are borne by subnational govern- 
ments and that these intergovernmental costs 
are not  now fully considered in regulatory re- 
view. Therefore, 

The Commission reaffirms its 1980 recom- 
menda t ion  t o  t h e  Pres ident  t ha t  a l l  federa l  
agencies conduct regulatory analyses o f  pro-  
posed major rules and further recommends 
that agencies b e  required t o  incorporate i n to  
such analyses a f u l l  cons ide ra t i on  o f  t h e  
i n te rgove rnmen ta l  ef fects-economic a n d  
noneconomic-of proposed regulations. 

C.3(b): Redefining Major Rules 

The Commission further believes, as publ ic 
in teres t  g r o u p  studies have ind ica ted,  t ha t  
agencies tend t o  underestimate the total im- 
pact o f  proposed rules and that many regula- 
t i ons  present ly  d e f i n e d  as "nonma jo r "  b y  
agencies i n  fact impose significant financial 
and nonfinancial costs on  state and local gov- 
ernments. To help restore balance t o  the sys- 
tem, federal regulations requir ing significant 
changes i n  how state and local governments 
operate should be categorized as major and be 
subject t o  cost-benefit analyses. Therefore, 

The Commission recommends that the Presi- 
dent, by  executive order, expand the current 
defini t ion o f  major rules t o  include regulations 
requir ing state and local governments t o  make 
significant changes i n  their laws, regulations, 
ordinances, organization and fiscal affairs. The 
Commission further recommends that when 
state and local governments determine in the 
60-day comment per iod that a proposed ru le o r  
regulation requires such changes, the federal 
agency should be required t o  designate the 
ru le as major o r  t o  issue a statement indicating 
that n o  such changes are required, thereby es- 
tablishing a judicially reviewable basis for  its 
f inding and enabling state and local govern- 
ments t o  br ing  a court challenge t o  an agency's 
refusal t o  designate the rule as major. 

C.3(c): Review of Nonmajor Rules 
Although the Commission believes that reg- 

ulatory analyses can be an important tool  for  
reduc ing  t h e  overa l l  b u r d e n  o f  

intergovernmental regulation, administative 
.costs and practical considerations suggest that 
such analyses be conducted solely for  major 
federal regulations. The Commission also be- 
lieves, however, that nonmajor regulations 
represent a significant proport ion o f  the total 
regulatory burden imposed on  state and local 
governments. Therefore, 

The Commission recommends that the Presi- 
dent direct that in any review program o r  as 
part of the regulatory criteria established un- 
der such a program, fu l l  consideration b e  giv- 
e n  t o  t h e  i n te rgove rnmen ta l  effects-eco- 
nomic and noneconomic-that w i l l  b e  gener- 
ated by  any proposed rule. 

Regulatory rev iew is a process b y  w h i c h  
agencies themselves and those charged wi th 
their oversight br ing systematic analysis to  
bear upon bureaucratic rulemaking i n  an effort 
to  improve i t  and t o  reduce regulatory bur- 
dens. Although regulatory review often has 
been equated wi th  cost-benefit analysis as i t  
has been applied to  "major rules," such review 
need not be l imited to  (or even include) eco- 
nomic analysis. I n  fact, the current regulatory 
review program required by Executive Order 
12291 establishes a broad process whereby a l l  
p roposed  ru les  are evaluated-f i rs t  b y  
agencies and thereafter by  the Off ice o f  Man- 
agement and Budget-in accordance w i th  cer-' 
tain regulatory principles outl ined i n  the Or -  
der.  As par t  o f  th is  rev iew process, m a j o r  
rules-those expected t o  generate impacts i n  
excess o f  $100 million-also are subjected t o  
cost-benefit analysis. 

I n  the view o f  public interest groups, most 
o t h e r  observers, and  t h i s  Commiss ion,  t h e  
new regulatory review program deserves praise 
for  its efforts. Central oversight has long been 
overdue. Some officials, however, maintain 
that the new program, l ike its predecessors, fo- 
cuses too  much on  the burdens federal regula- 
tions place o n  the private sector and too l i t t le 
o n  those i t  generates for  subnational govern- 
ments. This secondary concern for  intergov- 
ernmental impacts is sufficient, the Commis- 
sion believes, t o  warrant some modifications i n  
the process. 

The Commission, therefore, seeks the explic- 
it inclusion o f  a l l  significant intergovernmental 
effects, economic and noneconomic, in agency 



cost-benefit analyses for major rules as well as 
their consideration in  agency reviews of 
nonmajor rules. OMB also would be required 
to take fully into account intergovernmental ef- 
fects in its evaluation of all agency submissions 
as part of the review process. 

Of special concern are those effects that of- 
ten have not been incorporated in economic 
analyses in the past, either because they were 
not easily quantified or because it did not oc- 
cur to  agencies to include them. These omis- 
sions pose special problems for gauging 
intergovernmental effects because many are 
noneconomic. N o  definit ive l ist o f  
intergovernmental "noneconomic" effects yet 
exists, but most would fall into one of three 
broad categories. First, "administrative costs" 
result when regulations produce administrative 
inefficiencies by duplication, inconsistency or 
overlap in regulations. Second, "performance 
costs" are generated when regulations result 
in reduced levels of total services provided. 
Finally, "authority costs" arise if regulations 
undermine the political autonomy of state and 
local governments. Although these costs are 
hard to identify and to measure, the Commis- 
sion believes that omitting them from agency 
evaluations results in  significant 
underestimation of intergovernmental effects. 
In addition, the problems of identification and 
measurement could be greatly reduced were 
agencies to coilaborate more fully with state 
and local governments in the early develop- 
ment of regulations. 

Those who share a commitment to the regu- 
latory review process, and to ensuring a full 
consideration of intergovernmental effects 
within it, differ in their views as to how this as- 
sessment should be achieved. Some feel quite 
strongly that, despite OMB evaluation of agen- 
cy reviews, leaving the determination of 
intergovernmental costs to agencies will not re- 
sult in proper estimates. This position was ex- 
pressed by the National League of Cities, in its 
1981 recommendation that Congress expand 
the definition of "major" to include all rules 
with significant intergovernmental  effect^.^" 
Those holding this view warn that agencies are 
already given direction in the executive order 
to consider "costs on state and local govern- 
ment agencies." Apparently, such direction i s  
not enough. Moreover, OMB must review 

thousands of proposed rules and i t  has neither 
the staff nor the time to undertake what should 
be an agency responsibility. From this perspec- 
tive, agencies should be required to include 
such effects in their reviews. Failure to do so 
should raise the possibility of sanctions against 
agency officials. 

To achieve this expansion, the Commission 
recommends that agencies be required to de- 
fine as major all rules that require significant 
changes in state and local laws, regulations, or- 
dinances, organization and financial affairs. 
When state or local governments have estab- 
lished that a proposed rule would generate 
such effects, OMB would require agencies to 
treat that rule as major. Both a cost-benefit test 
and the views of state and local governments 
then would be made a part of the rulemaking 
file. Should agencies knowingly refuse to des- 
ignate such a rule as major or otherwise ob- 
struct the full consideration of intergovern- 
mental effects, state and local governments 
would have a basis for judicial review on the 
grounds of "arbitrary and capricious" behavior 
by the agency. 

On the other hand, the Commission recog- 
nizes that some regulations have intergovern- 
mental impacts which do not merit cost-benefit 
analysis. Cost-benefit analyses, after all, are ex- 
pensive. By GAO estimate, their average cost is  
$125,000 per review. In the Commission's view, 
i t  is sufficient to remind agencies to include 
intergovernmental costs-both economic and 
noneconomic-in their consideration of minor 
rules. Hence, the Commission urges that the 
President require agencies, within the frame of 
the existing executive order, to consider fully 
intergovernmental impacts in all their reviews 
and analyses. 

Recommendation C.4 

An Omnibus Approach to State and 
Local Government Certification in 

Meeting Federal Rules and Regulations 

The Commission finds that there is  a great 
need to make compliance with federal regula- 
tions easier and less costly, and to reduce du- 
plication of state and local regulations. In- 
creasingly, states have developed programs 
and regulatory mechanisms for themselves and 



their local governments that respond to many 
of the same problems and concerns addressed 
by federal requirements. Certification of ap- 
propriate state and local compliance mecha- 
nisms in place of federal ones can help ease 
compliance burdens, duplication of effort, and 
displacement of state and local policymaking 
prerogatives. Therefore, 

The Commission recommends that certifica- 
tion of state and local regulations, procedures, 
recordkeeping and reporting requirements be 
used increasingly by the federal government to 
avoid duplication by equivalent federal 
requirements. 

To encourage greater use of such certifica- 
tion, the Commission recommends that Con- 
gress and the President enact legislation en- 
couraging the heads of all federal agencies 
regulating state and local governments to con- 
sider accepting the substitution of state and lo- 
cal regulations, procedures, recordkeeping 
and reporting requirements in lieu of federal 
ones upon certification by the appropriate offi- 
cial or officials that applicable federal require- 
ments will be met. Such self-certification shall 
no longer be accepted upon a finding by the 
head of the federal agency that the recipient 
government fails to comply with applicable 
federal laws and regulations adopted 
thereunder. 

The Commission has gone on record twice 
before in  favor of certification procedures that 
would substitute state and local procedures for 
related federal ones. In its report entitled Cat- 
egorical Grants: Their Role and Design, i t  
adopted a recommendation aimed at standard- 
izing and simplifying the administration of gen- 
erally applicable requirements in the federal 
grant system. Hence, it urged "that certifica- 
tion acceptance procedures be incorporated 
whenever appropriate."218 In explaining this 
proposal, the Commission noted that: 

Another way to streamline the ad- 
ministration of generally applicable 
grant requirements is for the federal 
government to accept the results of 
planning and decisionmaking proc- 
esses established under state law 
that are at least as demanding as the 
federal requirements. The "certifica- 
tion acceptance" technique might 

have particular applicability to re- 
quirements such as those for envi- 
ronmental protection, citizen partici- 
pation, civi l  rights and prevail ing 
wage rates where states have en- 
acted similar legislation. The tech- 
nique relies upon mutual trust be- 
tween the federal government and 
the grant recipient plus auditing on a 
sample basis to help assure that re- 
cipient procedures really do provide 
compliance w i th  the federal 
requirements. 

The AClR also has proposed using a 
cetification process for citizen participation re- 
q u i r e m e n t ~ . ~ ' ~  In justifyng this recommenda- 
tion, the Commission stated that: 

. . . If the recipients show that they 
have state and/or local laws and 
administrative procedures that offer 
citizens access t o  the decision- 
making process equivalent to that set 
forth in the performance standards 
of the act, they would be certified as 
meeting the participation require- 
ments for any federal aid programs 
to which the act applied. Such certi- 
fication, of course, would be subject 
t o  federal audit from time to t ime 
and to rescission upon a finding, af- 
ter notice and hearing, that the re- 
cipient i s  not i n  compliance with the 
cited state or local laws and proce- 
dures or that such laws and proce- 
dures are not at least equivalent to 
the federal standards. 

The Commission is  not alone in supporting 
this approach. Approximately two months after 
the Commission adopted its Categorical Grants 
report i n  1977, the Commission o n  Federal 
Paperwork urged the President and the Con- 
gress to provide explicit "authority to certify 
state and local governments' compliance with 
the [generally applicable policy] to administra- 
tors of federal assistance programs."220 In addi- 
tion, the National Governors' Association in 
1981 reaffirmed its strong support for this ap- 
pr~ach,'~' and the National League of Cities 
has favored using certification as the means by 
which cities would comply with federal age dis- 



crimination and equal employment opportuni- of such responsibilities, if he finds 
ties  requirement^.'^^ such projects will be carried out in  

Two pieces of legislation seriously consid- accordance with State laws, regula- 
ered by the U.S. Senate during the 97th Con- tions, directives, and standards es- 
gress incorporated the certification approach. tablishing requirements at least 
Both were reported out favorably by the full equivalent to  those contained in, or 
Committee on Governmental Affairs and one issued pursuant to, this title. 
passed the Senate, but neither was enacted. 

The one that passed the Senate was the 
"Regulatory Reform Act" (S 1080). Section 625 
of that bill would have explicitly authorized 
federal agency heads to certify which state and 
local requirements are equivalent to federal 
ones and to accept their use in  lieu of the fed- 
eral requirements. This provision of the pro- 
posed legislation was designed specifically to 
address the problem of unnecessary regulatory 
burdens and duplication. 

The other bill was the "Federal Aid Improve- 
ment Act" (S 807). Title Ill of that proposal 
would have implemented ACIR's recommenda- 
tion on standardizing and simplifying generally 
applicable federal grant requirements, includ- 
ing authority for the heads of federal agencies 
to accept the substitution of state and local 
laws and regulations in place of related federal 
ones. 

Despite these endorsements, the concept of 
"certification" has not yet been very fully de- 
veloped. I t  means different things to different 
people. There are at least three different views 
of this concept-acceptance, assurance and 
waiver. Each is  explored briefly below. 

"Certification acceptance" i s  the original 
form of the concept, and there are several ex- 
isting examples of i t .  Section 116 of the 
Federal-Aid Highway Act o f  1973 (23 U.S.C. 117) 
i s  one of the clearest. I t  reads in  part as 
follows: 

11 7. Certification Acceptance 
(a) The Secretary may discharge 

any of his responsibilities under this 
title relative to projects on Federal- 
aid systems, except the Interstate 
System, upon the request of any 
State, by accepting a certification by 
the State highway department, or 
that department, commission, board, 
or official of any State charged by its 
laws with the responsibility for high- 
way construction, of its performance 

Other examples of this approach exist in  the 
fields of equal employment opportunity and 
fair housing. The U.S. Equal Employment Op- 
portunities Commission has reviewed the EEO 
requirements of state and local governments 
and certified those which were equivalent to, 
or exceeded the federal ones. Jurisdiction over 
cases i n  those states and localities was 
transferred to the appropriate state or local 
government. The US. Department of Housing 
and Urban Development has followed a similar 
procedure with i ts fair housing cases. 

A similar certification procedure also is the 
keystone for partial preemptions. I n  these 
cases, federal regulators assess the adequacy 
of state and local laws and regulations in rela- 
tion to the relevant federal partial preemption 
legislation, and authorize the substitution of 
state or local regulation for a federal counter- 
part where such an action would result i n  
equivalent or higher regulatory performance. 
The certification provisions in  the proposed 
"Regulatory Reform Act" and the "Federal Aid 
Improvement Act," as reported out by the Sen- 
ate Governmental Affairs Committee during 
the 97th Congress, also followed this "certifi- 
cation acceptance" format. 

A question has been raised concerning 
whether a federal decision to accept each par- 
ticular set of state and local laws and regula- 
tions in lieu of specified federal ones consti- 
tutes federal "rulemaking" subject to all the 
federal requirements for notification, review 
and comment, and hearings. I n  addition, a 
change in the certified state or local laws or 
regulations is  considered by some observers to 
be equivalent to new federal rulemaking. If 
this reasoning is  followed, certification could 
become quite cumbersome or the substitution 
of one set of rules for another might be subject 
to  challenge for lacking "due process." The 
law should give clear guidance on this point, 
and legal remedies should be available to ag- 
grieved parties if the rulemaking route i s  not 
followed. 



The extent to  which federal agencies actually 
make prior evaluations of equivalency before 
accepting certifications is  open to question. In 
grant programs, the pressure to get the money 
out tends to short-cut the "prior findings" 
process and to encourage reliance on the post 
audit to  enforce compliance. Nevertheless, the 
"certification acceptance" approach estab- 
lishes federal compliance standards before 
grants are approved so they will be known by 
grantees ahead of time. If the substituted state 
and local provisions must be "substantially 
equivalent" to  the federal ones, greater cer- 
tainty but little flexibility may result. If the 
looser criterion is  applied-state and local sub- 
stituted provisions need only be "reasonably 
related" to the purposes and goals fo the fed- 
eral regulations-the standard would provide 
less certainty about how it should be applied 
but would leave more room for state and local 
flexibility. 

The "reasonably related" formulation of fed- 
eral standards moves in  the direction of the 
state and local discretion but i s  not as open- 
ended as self-certification; it would entail a 
substantial monitoring effort by the federal 
agencies. The "substantially equivalent" 
version-the one usually applied-can lead to 
very inflexible administration of the certifica- 
tion process, and often requires changes in 
state or local laws and regulations before certi- 
fication can be acquired. 

"Self certification" is  a new form of certifica- 
tion ushered in largely by the enactment of 
nine new block grants for FY 1982. In this form, 
the grant recipients certify a variety of assur- 
ances to the relevant federal departments that 
the new grants will be administered consistent 
with the provisions of any applicable federal 
laws. * Executive branch regulations are mini- 
mal, and the federal executive branch makes 
no findings about the grant recipients' capabil- 
ities or the adequacy of state or local laws, reg- 

*In some cases certification of eligibility for federal 
grants relies upon action by more than a single state 
andlor local government. Interstate entities are an obvi- 
ous case. Metropolitan planning organizations (MPO's) 
for urban transportation planning are another. In the 
case of  the MPO's, state designation with local concur- 
rence provides the ability to comply with federal 
requirements. 

ulations and other requirements in  relation to 
the related federal ones. The key to compli- 
ance lies in performance reporting and follow- 
up by the recipient's own level of government. 

Under these new block grants, audits are 
provided by the recipients themselves, and a 
performance report must be prepared and 
published at the end of each year. Compliance 
with "applicable federal law" is  required, but 
interpretive federal regulations are not insert- 
ed between the provisions of federal law and 
interpretations by the states and localities con- 
cerning what standards may be used to demon- 
strate compliance. Thus, instead of a single 
federal interpretation, there is  a potential for 
many different state and local standards. In  
fact, the federal laws generally are broad 
enough to  allow and invite a wide array of 
interpretations. 

Acting through the regular political and judi- 
cial processes within the state, state and local 
governments are responsible for their  per- 
formance under the block grants to their own 
citizens, voters and program clientele. Federal 
audits may be performed, but currently they 
are contemplated only in cases where nonper- 
formance or malfeasance has been alleged by 
aggrieved parties. It can be expected that dif- 
fering state and local interpretations of what 
constitutes compliance with applicable federal 
law may spawn many more law suits in both 
state and federal courts than would a single set 
of federal regulations. The fear of some i s  that, 
in effect, the courts, over a period of years, 
may end up writing a single set of federal regu- 
lations themselves. This process could be long, 
drawn out, confusing, costly and could negate 
the original intent of enhancing situational 
flexibiltiy through self-certification. 

"Certification waiver" has been proposed to 
relieve excessive burdens of federal rules and 
regulations on small units of government inca- 
pable of responding in  the normal way because 
of their small size and lower capacities to han- 
dle complex administrative burdens. This ap- 
proach was embodied in the Regulatory Flexi- 
bility Act (PL 96-354) which became effective 
January 1, 1981. Section 603 of that act explicit- 
ly allows small entities to use different com- 
pliance standards or exempts them from 
coverage. 



On balance, the Commission favors the self- 
certification strategy as providing state and lo- 
cal governments with the greatest flexibility in 
complying with national requirements. The 
Commission believes that the greater use of 
this strategy should be encouraged by enacting 
legislation authorizing and encouraging federal 
agency heads to  consider using self- 
certification procedures. This recommendation 
broadens the Commission's previous position, 
which favored using certification only for gen- 
erally applicable (or crosscutting) require- 
ments, to include a more extensive array of 
regulations. At the same time, the Commission 
believes that self-certification procedures 
should contain provisions for federal review of 
state and local compliance experience so that 
any significant departures from federal objec- 
tives can be remedied. 

In making this recommendation, the Com- 
mission confronted and resolved three basic 
issues: 

1. What standards are to be applied, and are 
they to be applied uniformly to all classes of 
affected state and local governments? 

2. Who should be charged with making the 
certification and should this be the same in 
all cases? 

3. Who' is  responsible for auditing compliance 
and withdrawing ineffective certifications? ' 

The basic choice between certification by a 
federal agency and certification by state and lo- 
cal governments themselves was resolved in  fa- 
vor of the state and local governments. This 
position means that there would be no federal 
standard applied to submissions by the state 
and local governments showing how compli- 
ance with the federal standards would be ac- 
complished. Hence, state and local govern- 
ments would not submit evidence concerning 
how compliance will be ensured and the feder- 
al government would make no judgments. 

There is  no experience to report yet under 
the new block grants, because the first year 
compliance audits were not completed at the 
time of this writing. It i s  uncertain how much 
initiative the federal agencies will take with re- 
spect to compliance audits. Federal agencies 
may take different stances on this from time to 
time, unless the courts or Congress-as with 

the new Community Development Block 
Grant- lay down clearer guidelines than those 
in current legislation. Some observers worry 
that the present legislation and administrative 
regulations for these block grants are so vague 
as to be ripe for drawn out litigation that could 
leave the states and localities in a serious posi- 
tion of uncertainty concerning their ability to 
administer these programs. 

For any federal agency certification proc- 
esses that may remain in effect, different fed- 
eral compliance standards may be set for dif- 
ferent sizes and capabilities of governments in 
accordance with the Regulatory Flexibility Act. 
This authorization would be extended to grant 
and loan rulemaking, in addition to regulatory 
rulemaking, if the Administrative Procedure 
Act is  amended in accordance with Recom- 
mendation C. 2 above. Under the Commis- 
sion's "self-certification" recommendation, 
however, this differentiation would be made in 
effect by state and local governments, unless 
overridden by Congress, the courts or by fed- 
eral post-audit standards. 

The Commission's recommendation includes 
a provision for compliance audits and possible 
withdrawal of state and local certifications. The 
federal government i s  the audit agent named. 
Although this provision appears, on the sur- 
face, to be essentially the same as that in ex- 
isting federal agency "certif ication accept- 
ance" procedures, i t  would operate very 
differently i n  practice. Under the federally 
dominated practice, audits would be expected 
to be federal ones, and the federal agencies 
would be expected to take a substantial inter- 
est in initiating them in some systematic fash- 
ion. However, under the Commission's recom- 
mendations, most audits would be performed 
at the state and local levels, with federal audits 
usually being conducted only when some 
question arises. 

Recommendation C. 5 

Toward Greater Flexibility: 
The Use of Alternative Means in 

Regulating State and Local Governments 
The Commission concludes that, when the 

federal government regulates state and local 
governments, unnecessary burdens have 
arisen from an over reliance upon traditional, 



rigid and increasingly intrusive means of regu- 
lation. The Commission finds that a range of al- 
ternative means of regulation exists that pro- 
vides opportunities to  increase flexibility and 
reduce the burdens of intergovernmental regu- 
lat ion. Indeed, some o f  those alternative 
means may enhance the achievement of na- 
tional goals while reducing direct involvement 
by the federal government. Therefore, 

The Commission recommends that the Presi- 
dent, executive agencies, and independent 
regulatory commissions fully consider alterna- 
tive means of regulation when making rules to 
implement legislation calling for federal regu- 
lation of state and local governments and that 
they seek to provide maximum flexibility to 
state and local governments consistent with 
national objectives and provisions of federal 
law. In cases where prescriptive federal law 
prohibits the flexible use of alternative means 
for achieving regulatory objectives, the Com- 
mission recommends that the President and 
Congress consider amending such legislation 
to allow the use of alternatives. Among the al- 
ternative regulatory means considered should 
be performance standards, special provisions 
for small governments, marketable rights, eco- 
nomic incentives and compliance reforms. 

Although federal regulators have not always 
relied on  highly prescriptive, closely moni- 
tored approaches to regulation, they generally 
have chosen this course. These forms of regu- 
la t ion o f ten  have had h igh pr ice tags, have 
been hard to  implement, have required a great 
deal of federal effort, and have been largely in- 
effective. State and local officials generally ex- 
press more concern about the "means" of fed- 
eral regulation than about the basic goals or 
ends. 

To cite one recent case, the City of Skagway, 
AK, was pushed by the U.S. Environmental Pro- 
tection Agency into building a very expensive 
waste water treatment plant during the 1970s 
even though it was not needed under the cir- 
cumstances. "EPA imposed on tiny isolated 
Skagway, whose minimal domestic sewage dis- 
charge simply disappeared in  the water volume 
and flows of  the Pacific Ocean, the same treat- 
ment standards developed for massive toxic- 
waste discharges by major population and in- 
dustr ia l  centers i n to  freshwater lakes and 

rivers."223 And, even though EPA approved its 
design, the plant could not achieve EPA stand- 
ards under the climatic and physical conditions 
of the Skagway site. The case went to  court and 
produced a great deal of acrimony o n  all sides. 
An analysis of alternatives might well have led 
t o  a d i f ferent  approach that wou ld  have al- 
l owed some f lex ib i l i ty  i n  adapt ing t o  local 
circumstances. 

Supporting this view, the General Account- 
ing Office issued a report in  1980 urging the 
EPA to help small communities cope with fed- 
eral po l lu t ion  con t ro l  requirements. GAO 
found that: 

Small communities-under 10,000 
population-are generally subject to  
the same environmental quality reg- 
ulations as larger ones. Complying 
with these regulations exacts a much 
higher economic and  social pr ice 
from small communities, however, 
because the cost o f  constructing en- 
vironmental control projects must be 
shared by  fewer taxpayers, some- 
times placing severe burdens on  low- 
income residents. Also, small com- 
munit ies lack technical expertise 
needed t o  plan complex environ- 
mental projects. 

The Environmental Protect ion 
Agency should min imize small 
communities' problems by 

more carefully reviewing new 
sewer system justifications, 
providing additional technical 
assistance to  small communi- 
ties, and 
experimenting with compre- 
hensive approaches to  pollu- 
tion 

I n  another recent report ,  GAO also con- 
cluded that "A market approach to  air pollu- 
t ion control could reduce compliance costs 
without jeopardizing clean air goals."225 Mar- 
ket incentives involving the purchase, sale and 
use o f  air po l lu t ion  ent i t lements were sug- 
gested. Congress was urged to  encourage EPA 
to use this approach wherever permissible un- 
der the present Clean Air Act and to  amend the 
act to remove existing limitations on this prac- 



tice. Specifically, CAO suggested that Con- 
gress allow substituting controlled trading in 
emission rights for the rigid requirements of 
new source performance standards (Section 
1111, lowest achieveable emissions rate tech- 
nology (Section 165), and best available control 
technology (Section 173) and that Congress 
consider replacing case-by-case determina- 
t ions o f  compl iance w i t h  emissions and 
technologies standards, using periodic deter- 
minations in~tead.~'6 

The need for greater flexibility and for using 
alternative approaches t o  at ta in regulatory 
goals has not gone unnoticed. The past two ad- 
ministrations and the Congress have begun to  
move in this direction, as Chapter VI of this 
study indicates. Under Presidents Carter and 
Reagan, increasing attention has been focused 
upon the use of  alternative means of  imple- 
menting regulations during the administrative 
rulemaking process. In  addition, regulatory 
standards themselves (and deadlines for meet- 
ing them) have been revised from time to  time 
as implementation realities have become more 
evident. 

Some of the innovative techniques success- 
fully applied under the Carter Administration 
were: 

tailoring regulatory requirements to  
f i t  t he  size o r  nature o f  the  regu- 
lated entity in  social services and 
hazardous waste programs; 
using performance standards and 
cost-effectiveness measures i n  
meet ing requirements under  the 
OSHA, mass transit, equal employ- 
ment opportunity, water pollution 
and air pollution programs; 

0 using self-compliance methods un- 
der which labor-management com- 
mit tees he lp  mon i to r  safety and 
health requirements under OSHA, 
resident counci ls d o  the same i n  
nursing homes, and private auditors 
(hired by environmental polluters) 
audi t  pol luters '  compl iance w i t h  
federal air and water quality stand- 
ards; and 

o using increased fines for air pollu- 
tion violators sufficient to offset any 
cost savings that might be attained 
from nonc~mp l i ance .~~ '  

In  the first year and a half of the Reagan Ad- 
ministration's regulatory relief efforts, accom- 
plishments reported in using alternative means 
in the state-local sector included: 

reconsidering the strategies for pro- 
v id ing  educat ion t o  non-English 
speaking students; 
target ing occupat ional  safety and 
heal th inspections t o  those work  
places having above-average injury 
rates and complaints; 
simplifying the certification o f  food 
stamp eligibility; 
providing greater flexibility in meet- 
ing requirements for surface mining 
restoration, for paying prevailing 
wages o n  government-sponsored 
construction, and for transportation 
access by the handicapped; 
using compliance certifications to  
meet a w ide  range o f  federal  re- 
quirements under  the  n ine  new 
block grants, and228 

0 permitting firms to  transfer allowa- 
ble air pollution emissions from one 
site to  another.229 

Through experience with such alternative ap- 
proaches t o  federal regulat ion under  the 
Carter Administration (EO 12044) and the Rea- 
gan Administration (EO 12291), five general 
types have begun to show promise of  enhanc- 
ing flexibility for state and local governments. 
Each of these is described briefly below. 

1. Performance standards regulate according 
to  general performance criteria or goals rather 
than by detailed specification of the means of 
compliance. Performance standards potentially 
permit greater freedom of action by regulated 
entities and reduced compliance costs. They 
also provide more freedom to  discover and use 
new, more efficient and more effective compli- 
ance technologies. In addition, performance 
standards may be  especial ly benef ic ia l  in 
regulat ing state and local governments be- 
cause they facilitate tailoring the means of reg- 
ulation to  f i t  current state and local law and 
individual organizational structures. Perform- 
ance standards, however, are n o  panacea. 
Their indiscriminate use ultimately could prove 
more burdensome to  state and local govern- 



ments than the more familiar command-and- 
control techniques if the choice of perform- 
ance measures is inappropriate. 

2. Tailoring regulatory requirements to fit 
the small size or unusual nature of certain reg- 
ulated entities (tiering) usually is a matter of 
simplifying and reducing unnecessary regula- 
tory burdens associated with federal record- 
keeping and reporting requirments. However, 
such tailoring also may result in  scaled back 
standards and modified compliance mecha- 
nisms t o  match the capabil i t ies o f  small 
governments. 

3. The use of marketable rights is an innova- 
tive way to  allocate scarce resources. Tradi- 
tionally, governments decide, case by case, 
who is permitted to  undertake particular activi- 
ties and who is not. With the market approach, 
rights to conduct these limited activities are 
created and these rights then may be traded or 
sold among bidders. This approach removes 
the government from difficult and contentious 
decisions about who can "best" use the limit- 
ed resource. Instead, the market allocates 
rights according to which users can derive the 
most value f r om the i r  use, as measured by 
their willingness to  pay. 

4. Economic incentives may be established in  
regulatory programs where the private sector 
fails to  satisfy public expectations. I n  many of 
these cases, market failure resulted because 
private sector costs d id  not accurately reflect 
the costs t o  society. Pol lu t ion is the best 
known example of this kind of market failure. 
An air polluter incurs no direct cost from its 
emissions, yet downwind communities must 
pay for the resulting health and material dam- 
age. I n  such cases, technically referred to  as 
negative externalities, the traditional regula- 
tory response attempts to eliminate or directly 
to restrict the unwanted activity and assesses 
fines against violators. I n  contrast, an incen- 
tives approach seeks to correct the problem by 
proper pricing. Price corrections are the most 
common form of economic incentives and are 
generally applied through fees or subsidies. 
Economic incentives can encourage improve- 
ment beyond a particular standard and at a 
faster pace. O f  part icular signif icance t o  
states-which are often co-regulators of air 
and water po l l u t i on  standards-pricing re- 

quires less continuous government involve- 
ment, thereby reducing state and local admin- 
istrative costs. 

5. Compliance reforms involve market- 
oriented procedures to  replace or supplement 
strict governmental monitoring and enforce- 
ment activities. They include both "third party 
monitoring" and "penalties that reflect the de- 
gree of noncompliance." The compliance re- 
form that is most significant for intergovern- 
mental regulation is the substitution of state or 
local regulatory programs for federal ones (see 
Recommendaton C. 4 above). This substitution 
occurs by certifying state or local regulations. 
Certification can be approached in  a number 
of ways. I n  some cases, federal regulators as- 
sess the adequacy of state and local laws and 
regulations in  relation to federal laws and reg- 
ulations, and then authorize the substitution of 
state or local ones where such action would re- 
sult in equivalent or higher performance. A far 
more  f lexible approach now  is be ing used, 
however, for the nine recently enacted block 
grant programs in  health, education, social 
services and communi ty  development.  Al- 
though there are some differences among 
these programs, the basic thrust for all is that 
the state and local governments themselves 
certify that federal regulatory intentions wil l  be 
achieved, and proof of compliance is supplied 
through performance reporting and follow-up 
act ion undertaken largely by  the regulated 
entitity intself. O f  course, noncomliance with 
applicable provisions of federal law remains a 
basis for federal intervention if the need arises. 

Based i n  part upon executive branch experi- 
ences in  trying these alternative means of reg- 
ulation, Congress also has begun to call for 
greater regulatory flexibility. The Regulatory 
Flexibility Act, enacted in  1980, marks the be- 
ginning of Congressional support for using 
these techniques. The act-which became ef- 
fective January 1, 1981-provides a statutory 
basis for expanded efforts to make federal reg- 
ulations more flexible and less burdensome for 
small entities. It charges federal regulators (in- 
cluding both executive branch agencies and in- 
dependent regulatory commissions) with antic- 
ipating and reducing the impact of regulations 
and paperwork on governments with popula- 
tions under 50,000, as well as on small busi- 
nesses and other small organizations. It sets 



standards of federal regulatory behavior that, i f  
adhered to, could reduce regulatory burdens 
on small cities, counties, towns, townships, vil- 
lages, school districts and special districts-a 
list that encompasses well over 40,000 small lo- 
cal governments. 

Under the act, it becomes an express duty of  
all regulators to  consider alternative regulatory 
forms that wi l l  better reflect the compliance 
capacities of  small entities. Executive branch 
and independent federal regulators also are re- 
quired to  notify small entities of proposed reg- 
ulations that wil l  affect them and to  achieve the 
participation of  such entities in  developing and 
considering regulatory alternatives. The act 
lists specific procedures for agencies to use in 
achieving this participation, including advance 
notice that a rule may affect small entities; 
placing the notice in  the publications of  small 
entities or their organizations; direct notice to  
affected parties; conferences o r  public hear- 
ings; and modification of  agency procedures 
for obtaining input from small entities. Finally, 
i n  recognition that small businesses do not 
have a strong advocacy organization to  look af- 
ter their interests, the act designated a single 
federal officer, the chief counsel for advocacy 
in the Small Business Administration, to  moni- 
tor governmentwide performance in regulating 
small entities. 

To meet these requirements agencies were 
directed to  publish, beginning in April 1981, 
and in  every October and April thereafter, a 
regulatory flexibility agenda composed of  a list 
of  rules for which the agency anticipates pub- 
lishing a Notice of  Proposed Rulemaking in the 
Federal Register.23o Rules to be included are 
those likely to  have significant economic im- 
pact on  a substantial number of small entities. 
Moreover, for each such rule for which a no- 
tice eventually is published, an agency must 
prepare and make available for public com- 
ment an "Initial Regulatory Flexibility Analysis" 
that is published i n  the Federal Register with 
the  not ice.  l n i t i a l  f lex ib i l i ty  analyses must 
contain : 

a rationale for the agency's action; 
the objectives of the proposed rule 
and the legal basis for it; 

o an estimate of  the type and number 
of small entities it wil l  affect; 

a detailed estimate and description 
of  the reporting, recordkeeping 
and compliance requirements 
anticipated; 
an identification of relevant Federal 
rules that may conflict with, dupli- 
cate o r  overlap the proposed rule; 
and 
a specific discussion of alternatives 
to  the rule that could accomplish 
the same objectives, such as differ- 
ent standards for large and small en- 
t i t ies (mult i t ier ing),  performance 
standards, o r  exempt ion o f  small 
entities. 

When an agency promulgates a final rule, it 
now also must publish a final regulatory flexi- 
bil ity analysis. This final statement is to  focus 
on how the agency handled issues raised dur- 
ing the initial analysis as well as the agency's 
responses to  public comments received as a 
result of publishing the initial analysis. 

The act also addresses problems stemming 
from the current body of  existing regulations 
affecting small entities by requiring agencies, 
within ten years, to  examine systematically 
their existing and outstanding rules with re- 
spect to  small entities. Agencies are to  consid- 
er the  cont inued need f o r  the rule,  pub l i c  
complaints regarding it, its complexity, and the 
extent to  which it conflicts with or duplicates 
other regulations-both federal and state. 

Agencies are allowed some flexibility i n  com- 
plying. Initial analyses may be waived or  de- 
layed i n  an emergency. I n  addi t ion,  when  
agencies certify that a proposed rule will not  
have significant economic impact on a substan- 
tial number of small entities and file such a cer- 
tification with SBA's chief counsel for advoca- 
cy, they need not prepare flexibility analyses. 

A year after the Regulatory Flexibility Act be- 
came effective, both the House and Senate 
Subcommittees on Small Business held hear- 
ings o n  its implementat ion.  A l l  indicat ions 
were that the act had produced litt le relief for 
small  government^.^^' The lack o f  interest  
shown by federal agencies in  applying this act 
to small governments was abetted by the fact 
that small governments were not even includ- 
ed in the bi l l  unti l  subcommittee mark-up, and 
there was litt le debate on  this point. The act 



was passed pr imar i ly  t o  benef i t  small busi- 
nesses and the  implement ing of f ice i n  the 
Small Business Administration has had little if 
any experience with small governments. Not 
surprisingly, SBA has not acted aggressively on  
behalf of small governments. This lack of SEA 
act ion places the burden  o n  these govern- 
ments and their associations to  make use of 
the public comment provisions of the law to 
urge SBA's general counsel for advocacy to in- 
tercede with federal agencies on their behalf. 

I n  addition to these obstacles, the emphasis 
w i th in  the law o n  economic effects works 
against agency considerat ion o f  effects o n  
small governments because many of  the effects 
are not primarily financial. Because nonquanti- 
fiable effects d o  not fall under the commonly 
held, but overly simple, definition of economic 
impact, they may not be recognized when fed- 
eral agencies ident i fy  potent ia l  impacts o n  
small entities. 

A second Congressional effort to increase 
regulatory flexibility was embodied in  the pro- 
posed "Regulatory Reform Act," (S 1080). The 
Senate passed this bi l l  in  March 1982, but the 
97th Congress adjourned without House ac- 
tion. Similar to the Regulatory Flexibility Act, 
the Senate's regulatory reform bill would have 
established required procedures and deadlines 
for reviewing of regulations in the executive 
branch and in independent regulatory commis- 
sions, created a regulatory agenda and calen- 
dar, and authorized substituting state and local 
regulations for federal ones upon a federal 
finding that the state and local regulations are 
at least equivalent. The Senate committee re- 
port on this bi l l  stated that "this legislation is 
intended . . . to assure that future major rules 
are cost-effective and include a review of alter- 
native approaches to regulatory action. . . ."232 

Notices of  proposed rulemaking under this bi l l  
would have to  solicit proposals from the public 
and from the state and local governments con- 
cerning less burdensome alternative regulatory 
techniques.233 

I f  passed, the "Regulatory Reform Act" 
would have applied t o  regulations affecting all 
"entities," not just to  small ones as is the case 
with the Regulatory Flexibility Act. It would 
have further institutionalized the process now 

being used in  the executive branch to require 
an analysis of alternative means of achieving 
regulatory goals, though the bill was not as ex- 
plicit on  this point as the Regulatory Flexibility 
Act. Such institutionalization would require 
systematic regulatory reviews regardless of 
changing views by future Presidents about the 
need fo r  them. Yet the b i l l  wou ld  no t  have 
taken a strict cost-benefit approach or applied 
i n  mandatory fashion t o  any b u t  "major" 
rules-recognizing methodological difficulties 
and the potential overburdening of the federal 
agencies that would have to comply. 

To summarize the present situation, federal 
regulation of state and local governments has 
created many unnecessary burdens and rigidi- 
ties that are both costly and unfair to states and 
localities. Alternative means of achieving na- 
tional regulatory objectives are available that 
promise greater flexibility and cost-effective- 
ness. A substantial amount of experience in ap- 
plying these alternatives to the state-local sec- 
tor is being amassed. The appropriateness of 
this approach is being recognized by both the 
President (by executive order) and Congress 
(through enactment of the Regulatory Nexibili- 
ty Act and consideration of the "Regulatory Re- 
form Act"). 

But obstacles to using alternative regulatory 
approaches remain. Legislation sometimes is 
too restrictive to allow innovation. At other 
times, i t  is the administrative rulemaking that 
has created excessive rigidities. Benefit-cost 
analysis is not always an adequate or appropri- 
ate methodology to guide the choices among 
alternatives. At present, there is no statutory 
requirement to consider alternative means of 
achieving national regulatory objectives that 
could allow substantial flexibility for state and 
local governments-other than the Regulatory 
Flexibi l i ty Act, wh ich  applies on ly  t o  small 
communities. 

I n  this recommendation, the Commission 
urges all parties at the federal level-the exec- 
utive branch, Congress and the independent 
regulatory commissions-to be sensitive to the 
needs of state and local governments for flexi- 
bility in complying with federal regulations, 
and t o  take posi t ive act ion t o  prov ide such 
flexibility. 
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