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PREFACE 

A primary mission of t h e  Advisory Commission on Intergovernmental  Rela- 
t i o n s  is  t o  gauge t h e  s t a t e  of f ede ra l i sm i n  America. According t o  many ob- 
s e r v e r s ,  t h e  s t a t e s '  p o s i t i o n  i n  t h e  f e d e r a l  system has been a l t e r e d  substan-  
t i a l l y  dur ing  t h e  p a s t  50 years  through f e d e r a l  cour t  dec i s ions .  Simply 
s t a t e d ,  f e d e r a l  cou r t  dec i s ions  a r e  a l l e g e d  t o  have d i s rup ted  t h e  way s t a t e  
and l o c a l  governments f u l f i l l  e s s e n t i a l  func t ions  i n  many and va r i ed  po l i cy  
a r e a s .  I n  a r e a s  such a s  s t a t e  c o r r e c t i o n a l  systems, mental h e a l t h  c a r e ,  pub- 
l i c  school  p u p i l  placement,  l e g i s l a t i v e  apportionment,  c r imina l  prosecut ion  
and defense procedures ,  f e d e r a l  cour t  involvement has been prolonged and 
in t ens ive .  Some judges have been cha rac t e r i zed  a s  having taken on t h e  r o l e s  
of l e g i s l a t o r s  and managers i n  des igning  and monitoring large-s c a l e  changes 
i n  s t a t e  and l o c a l  i n s t i t u t i o n s  and p o l i c i e s .  

The ACIR seeks t o  undertake a comprehensive s tudy  of t he  mer i t s  and li- 
m i t a t i o n s  of f e d e r a l  cou r t  involvement i n  s t a t e  a f f a i r s .  Systematic  po l i cy  
s t u d i e s  a r e  proposed t o  eva lua t e  t he  consequences of t he  involvement f o r  
federalism--both p o s i t i v e  and negative--by examining a core s e t  of ques t ions  
concerning t h e  e f f e c t s  of j u d i c i a l  dec i s ions  on s t a t e  pub l i c  po l icy  and t h e  
va lues  of s t a t e  autonomy. This  Information Report provides an a n a l y t i c a l  
framework f o r  t he  d i r e c t i o n  and scope of t he  s t u d i e s .  

Robert B. Hawkins, Jr. 
Chairman 
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EXECUTIVE SUMMARY 

BACKGROUND 

The i n s t i t u t i o n a l  r o l e  of t h e  f e d e r a l  j u d i c i a r y  i n  t h e  American p o l i t y  
has  been a  t o p i c  of deba te  s i n c e  t he  n a t i o n ' s  c r ea t i on .  During t h e  formation 
and r a t i f i c a t i o n  of t h e  United S t a t e s  C o n s t i t u t i o n ,  t h e  opposing forces--the 
F e d e r a l i s t s  and Anti-Federal is ts--s t ruggled over  t h i s  i s s u e  i n  t h e i r  a t tempts  
t o  shape t h e  fundamental s t r u c t u r e  of t h e  government of t h e  United S t a t e s .  A 
c e n t r a l  theme of t h e  ensuing exchanges between t h e  two groups focused on how 
f e d e r a l  cou r t  d e c i s i o n s  would a f f e c t  t h e  autonomy of i n d i v i d u a l  s t a t e s .  

The F e d e r a l i s t s  argued t h a t  an independent j u d i c i a r y  wi th  l i f e t i m e  t e n u r e  
was e s s e n t i a l  t o  determine whether n a t i o n a l  and s t a t e  laws were c o n s i s t e n t  
w i t h  c o n s t i t u t i o n a l  p r i n c i p l e s .  I n  c o n t r a s t ,  t h e  An t i -Fede ra l i s t s  contended 
t h a t  t h e  f e d e r a l  j u d i c i a r y  would c o n t r i b u t e  t o  t h e  d i s s o l u t i o n  of t h e  s t a t e s .  
Unless s t a t e  c o u r t s  were t h e  f i n a l  a r b i t e r s  of t he  c o n s t i t u t i o n a l i t y  of s t a t e  
p o l i c i e s ,  s t a t e  governments would e x i s t  "u l t ima te ly  f o r  no purpose. " 

Although a  sound and workable compromise emerged from t h i s  c l a s s i c  b a t t l e  
of competing v iewpoin ts ,  many of t h e  i s s u e s  remained open and s u b j e c t  t o  fu- 
t u r e  d e l i b e r a t i o n .  I n  f a c t ,  t h e  f e d e r a l  c h a r a c t e r  of t h e  American system w i t h  
i t s  dua l  l i n e s  of a u t h o r i t y  has been a  primary reason f o r  t h e  c r i t i c a l  impor- 
t ance  of t h e  f e d e r a l  c o u r t s ;  t he  c o u r t s  a d j u d i c a t e  t h e  r e c u r r i n g  c l a s h e s  be- 
tween t h e  two sphe re s  of a u t h o r i t y  (Feeley and Kr i s lov ,  1985). A b r i e f  review 
of key t r e n d s  i n  C o n s t i t u t i o n a l  h i s t o r y  i n d i c a t e s  how t h e  f e d e r a l  cou r t s  have 
p e r e n n i a l l y  made dec i s ions  a f f e c t i n g  t h e  b a s i c  contours  of federa l i sm.  The 
t r e n d s  i nc lude  t h e  fol lowing:  

* Under t h e  l e a d e r s h i p  of Chief J u s t i c e  Marshal l  i n  t h e  e a r l y  
18008, t h e  United S t a t e s  Supreme Court put i n t o  p l ace  t h e  
F e d e r a l i s t s  ' n a t i o n a l  agenda i n c l u d i n g  t h e  p r i n c i p l e s  of 
jud i  c i a 1  review of Congressional  and s t a t e  l e g i s l a t i o n ,  t h e  
supremacy of t h e  n a t i o n a l  government i n  i t s  sphere  of au- 
t h o r i t y ,  and t h e  power of t h e  Congress t o  r egu la t e  commerce 
having an  i n t e r s t a t e  impact,  however, i n d i r e c t .  

* Beginning i n  1835, t h e  Supreme Court app l i ed  t h e  F i f t h  
Amendment's Due Process  Clause t o  r e s t r i c t  t h e  f e d e r a l  gov- 
ernment 's  r e g u l a t i o n  of p roper ty .  This ro l l back  i n  f e d e r a l  
a u t h o r i t y  was c a r r i e d  t o  i t s  u l t i m a t e  end i n  t h e  Dred S c o t t  
dec i s ion  j u s t  p r i o r  t o  t h e  C i v i l  War. 

* A f t e r  t h e  C i v i l  War, t h e  Supreme Court i n t e r p r e t e d  t h e  Due 
Process  Clause of t h e  14th Amendment a s  a  p r o h i b i t i o n  
a g a i n s t  s t a t e  r e g u l a t i o n  of p roper ty .  The concept of sub- 
s t a n t i v e  due process  proper ty  r i g h t s  was l a t e r  extended t o  
void Congressional  r e g u l a t i o n  of commerce, t a x a t i o n ,  and 
spending. 



* I n  response  t o  p u b l i c  d e b a t e  and d i s c u s s i o n ,  t h e  Supreme 
Court  modi f i ed  i t s  p o s i t i o n  on n a t i o n a l  economic p o l i c y  
making i n  1937. Its d e c i s i o n  t o  minimize j u d i c i a l  a u t h o r i t y  
over  C o n g r e s s i o n a l  economic p o l i c i e s  c o n t i n u e s  t o  t h e  p re -  
s e n t  t ime.  

These i l l u s t r a t i o n s  demons t ra te  t h a t  t h e r e  i s  an h i s t o r i c a l  c o n t e x t  f o r  
t h e  contemporary d e b a t e  c o n c e r n i n g  t h e  r o l e  of t h e  f e d e r a l  c o u r t s .  The cur -  
r e n t  d e b a t e  f o c u s e s  on t h e  c o u r t s  ' i m p o s i t i o n  of o b l i g a t i o n s  and r e s t r i c t i o n s  
on t h e  s t a t e s  a c r o s s  a  wide range of p o l i c y  a r e a s .  I n  a r e a s  such as s t a t e  
c o r r e c t i o n a l  sys tems ,  men ta l  h e a l t h ,  p u b l i c  s c h o o l  p lacement ,  l e g i s l a t i v e  ap- 
por t ionment ,  c r i m i n a l  p r o s e c u t i o n  and d e f e n s e  p r o c e d u r e s ,  f e d e r a l  c o u r t  i n -  
volvement h a s  been p ro longed  and i n t e n s i v e .  

One a l t e r n a t i v e  p o s i t i o n  i n  t h e  d e b a t e  i s  t o  a f f i r m  c u r r e n t  t r ends - - the  
c o n t i n u e d  expans ion  of c o n s t i t u t i o n a l  r i g h t s  and t h e  s i m u l t a n e o u s  r e s t r i c t i o n  
of s t a t e  a u t h o r i t y .  The o t h e r  a l t e r n a t i v e  i s  t o  r e c o n s i d e r  p r e s e n t  t r e n d s  
and c h a r t  a  new c o u r s e  of a c t i o n  f o r  t h e  fu tu re - - the  o p p o r t u n i t y  f o r  s t a t e s  
t o  e x h i b i t  g r e a t e r  d i v e r s i t y  and t o  e x e r t  g r e a t e r  autonomy i n  t h e  ways t h e y  
f u l f i l l  e s s e n t i a l  f u n c t i o n s .  

The Advisory Commission on I n t e r g o v e r n m e n t a l  R e l a t i o n s  b e l i e v e s  t h a t  
t h i s  c h o i c e  of a l t e r n a t i v e s  shou ld  be informed by s y s t e m a t i c  a n a l y s i s .  I t s  
f a r - r e a c h i n g  consequences  demand c a r e f u l  r e s e a r c h  and p a i n s t a k i n g  rev iew of 
a l t e r n a t i v e s  t o  t h e  s t a t u s  quo. For  t h i s  r e a s o n ,  t h e  Commission proposes  t o  
i n v e s t i g a t e  t h i s  e n d u r i n g  problem i n  o r d e r  t o  o f f e r  a l l  of t h e  p a r t n e r s  i n  t h e  
f e d e r a l  p a r t n e r s h i p  f i r m e r  knowledge on t h e  consequences of c o u r t  d e c i s i o n s  
i n  t h e  modern e r a .  

THE CONTEXPORARY DEBATE 

The C o u r t s '  C r i t i c s .  On t h e  eve  of t h e  C o n s t i t u t i o n ' s  B i c e n t e n n i a l ,  b o t h  
s c h o l a r l y  l i t e r a t u r e  and p o l i t i c a l  d i s c u s s i o n s  i n d i c a t e  t h a t  many o b s e r v e r s  of 
t h e  contemporary f e d e r a l  c o u r t  sys tem have concerns  t h a t  a r e  s t r i k i n g l y  simi- 
l a r  t o  t h e  p e r s p e c t i v e  of t h e  A n t i - F e d e r a l i s t s .  Numerous commentaries p o i n t  
t o  a  v a r i e t y  of ways i n  which j u d i c i a l  d e c i s i o n s  a l l e g e d l y  have c o n t r i b u t e d  t o  
a  d isplacement  of s t a t e  a u t h o r i t y .  The pr imary f o c u s  of t h e  c r i t i c s  is  on t h e  
f e d e r a l  c o u r t s '  i n t e r p r e t a t i o n s  of i n d i v i d u a l s '  c o n s t i t u t i o n a l  r i g h t s  and t h e  
ways t h a t  t h o s e  i n t e r p r e t a t i o n s  have a l t e r e d  t h e  a b i l i t y  of t h e  s t a t e s  t o  f u l -  
f i l l  key f u n c t i o n s .  (However, r e a c t i o n s  t o  t h e  r e c e n t  G a r c i a  c a s e  i n d i c a t e  
t h a t  t h e  s c o p e  of t h e  Commerce Clause  may once a g a i n  be s u b j e c t  t o  s e r i o u s  de- 
b a t e . )  Three  i n t e r r e l a t e d  reasons  g e n e r a l l y  a r e  mentioned t o  j u s t i f y  t h e  
c l a i m  t h a t  j u d i c i a l  d e c i s i o n s  i n  t h e  a r e a  of i n d i v i d u a l  r i g h t s  have dimin- 
i s h e d  s t a t e  power. 

F i r s t ,  t h e  number and v a r i e t y  of a c t i v i t i e s  t h a t  a r e  s u b j e c t  t o  c o n s t i t u -  
t i o n a l  s t a n d a r d s  imposed by t h e  f e d e r a l  c o u r t s  have become l a r g e  and a r e  grow- 
i n g  ( G l a z e r ,  19 75; Horowitz ,  1977; Mishkin ,  19 78; Morgan, 1984; Nagel,  1978, 
1984) .  S t a t e  p r i s o n  c o n d i t i o n s ,  mental  h e a l t h  t r e a t m e n t ,  l e g i s l a t i v e  s e a t  
a l l o c a t i o n ,  w e l f a r e  a d m i n i s t r a t  ion ,  p u b l i c  s c h o o l  p u p i l  p lacement  and d i s c i -  
p l i n e ,  and p u b l i c  employee r e c r u i t m e n t  and r e t e n t i o n  a r e  among t h e  a r e a s  t h a t  
now have j u d i c i a l l y  determined c r i t e r i a  t o  which s t a t e  o f f i c i a l s  must adhere .  
A d d i t i o n a l l y ,  t h e  f e d e r a l  c o u r t s  have l i m i t e d  what t h e  s t a t e s  may do i n  a 



v a r i e t y  of s o c i a l  a r e a s  i nc lud ing  a b o r t i o n ,  p u b l i c  a s s i s t a n c e  t o  r e l i g i o u s l y  
suppor ted  s choo l s ,  and c r imina l  defense procedures.  

Second, t h e  depth of j u d i c i a l  involvement i n  des ign ing  r e l i e f  f o r  cons t i -  
t u t i o n a l  v i o l a t i o n s  is ex t ens ive ,  complex, and d e t a i l e d  (Diver ,  19 79; Horo- 
w i t z  , 19 77; Nagel, 19 84). Court o rde r s  f r e q u e n t l y  r e q u i r e  massive programmatic 
changes,  a  r e s t r u c t u r i n g  of s t a t e  budgetary a l l o c a t i o n s ,  and a  sha rp  l i m i t a -  
t i o n  on s t a t e  a d m i n i s t r a t o r s '  d i s c r e t i o n .  

Thi rd ,  j u d i c i a l  d e c i s i o n s  f r e q u e n t l y  f a i l  t o  achieve t h e i r  o s t e n s i b l e  ob- 
j e c t i v e s  and of t e n  produce nega t ive  s i d e  e f f e c t s  (A lpe r t ,  Crouch, and Huff ,  
1984; Grag l i a ,  1976; Wolters ,  1984). These undes i red  consequences are c i t e d  
a s  s e r i o u s  i n d i c a t i o n s  of t h e  i n e f f e c t i v e n e s s  of s u b s t i t u t i n g  j ud i  c i a 1  dec i -  
s i o n  making f o r  t h e  processes  a s soc i a t ed  w i th  s t a t e  policy-making bodies.  The 
nega t ive  consequences of j u d i c i a l  dec i s ions  a r e  hypothesized no t  only t o  c re -  
a t e  a  l o s s  i n  t he  leg i t imacy  of t h e  j u d i c i a r y  but a l s o  t o  c o n t r i b u t e  t o  d i s -  
s a t i s f a c t i o n  among c i t i z e n s  toward s t a t e  and l o c a l  i n s t i t u t i o n s ,  p o l i t i c a l  
l e a d e r s ,  and the  va lue  of p o l i t i c a l  p a r t i c i p a t i o n .  

The Courts ' Proponents. I n  c o n t r a s t  t o  t h e  j u d i c i a l  c r i t i c s ,  many schol -  
a r s ,  po l i cy  makers, and j u r i s t s  gene ra l l y  b e l i e v e  t h a t  t h e  a c t i v i t i e s  under- 
taken-  by the  f e d e r a l  c o u r t s  a r e  - c o r r e c t  and e s s e n t i a l  g iven  t h e  s i t u a t i o n s  
t h a t  c o u r t s  confronted.  The proponents have a  v i s i o n  of t h e  c o u r t s  t h a t  em- 
phas izes  t he  p o s i t i v e  a s p e c t s  of t h e  j u d i c i a r y ' s  r o l e  i n  ex tending  c o n s t i t u -  
t i o n a l  r i g h t s  and i n  reshaping  s t a t e  po l i cy .  Judges a r e  viewed as  being 
capable  and necessary  i n  t h e i r  r o l e s  a s  managers of p u b l i c  i n s t i t u t i o n s  
(Cavanagh and S a r a t ,  1980; Chayes, 1976, 1982; Cox, 1976a; Pe r ry ,  1'982). 

Add i t i ona l ly ,  t h e  j u d i c i a r y  i s  considered t o  have a  unique a b i l i t y  t o  
d i s c e r n  t h e  app rop r i a t e  meaning of "publ ic  va lues , "  a t  p a r t i c u l a r  p o i n t s  i n  
t ime and, hence, can d e c l a r e  t h e s e  va lues  i n  t h e i r  dec i s ions  determining con- 
c o n s t i t u t i o n a l  r i g h t s  ( F i s s ,  1979). F i n a l l y ,  i t  is  argued t h a t  t h e r e  a r e  
h i s t o r i c a l  p recedents  f o r  t h e  a c t i o n s  of t h e  contemporary cou r t s .  It is  s a i d  
t h a t  whi le  many p r i o r  a s s e r t i o n s  of j u d i c i a l  a c t i v i t y  have a l s o  been cont ro-  
v e r s i a l ,  t h e  c o u r t s  have proved themselves capable of governing complex or-  
gan i za t ions  i n  t h e  absence of a c t i o n s  by e i t h e r  execu t ive  o r  l e g i s l a t i v e  
i n s t i t u t i o n s  (Black, 1985; Eisenberg and Yeaze l l ,  1980). 

POLICY RESEARCH AGENDA 

The Advisory Commission on Intergovernmental  Re la t i ons  proposes t o  or -  
gan ize  a  research  p r o j e c t  t h a t  w i l l  c o n t r i b u t e  t o  a  contemporary po l i cy  de- 
b a t e  of n a t i o n a l  s i g n i f i c a n c e .  S p e c i f i c a l l y ,  t h e  Commission seeks  t o  provide 
po l i cy  makers, judges,  s c h o l a r s ,  and c i t i z e n s  wi th  f u l l e r  knowledge concern- 
i n g  t h e  contemporary r o l e  of t h e  f e d e r a l  c o u r t s  i n  t h e  f e d e r a l  system. This  
w i l l  be accomplished through a  mult iphased s tudy  of j u d i c i a l  dec i s ions  i n  a  
v a r i e t y  of s u b s t a n t i v e  i s s u e  a r e a s  and ana lyses  of t h e  bases f o r ,  and conse- 
quences of t he se  dec i s ions  on pub l i c  po l i cy  and i t s  execu t ion ,  t h e  c o n s t i t u -  
t i o n a l  p o s i t i o n  of t h e  s t a t e s  i n  t h e  f e d e r a l  system, and t h e  va lues  of fed-  
e r a l i sm .  

Empir ical  i n v e s t i g a t i o n s  w i l l  be complemented by ana lyses  of normative 
ques t i ons  concerning fundamental c o n s t i t u t i o n a l  and d o c t r i n a l  i s s u e s .  Key 



t o p i c s  inc lude  i n t e r p r e t a t i d n s  of t he  14th Amendment, competing conceptua l i -  
z a t i o n s  of t h e  l e g i t i m a t e  r o l e  of t h e  f e d e r a l  c o u r t s ,  and a l t e r n a t i v e  t h e o r i e s  
of c o n s t i t u t i o n a l  dec i s ion  making. They w i l l  be addressed by leading  scho la r s  
from a l t e r n a t i v e  p o s i t i o n s .  The d e t a i l s  of how these  ana lyses  w i l l  lx organ- 
i z e d  a r e  provided i n  a  s e p a r a t e  repor t .  

The f i r s t  phase of t h e  p ro j ec t  is t o  p lan  empir ica l  and normative s t u d i e s  
of j u d i c i a l  involvement i n  s t a t e  a f f a i r s .  This  paper provides an a n a l y t i c a l  
framework f o r  t h e  empi r i ca l  i nves t iga t ions .  It i d e n t i f i e s  t h e  c r i t i c a l  provi-  
s i o n s  of t h e  C o n s t i t u t i o n  t h a t  a l l o c a t e  a u t h o r i t y  t o  the  na t iona l  government 
and e s p e c i a l l y  focuses on t h e  reserved powers of t he  s t a t e s  a s  s p e c i f i e d  i n  
t h e  Tenth Amendment. Previous ana lyses  of cour t  dec is ions  t h a t  have i n t e r p r e -  
t e d  t h e  meaning of t h i s  amendment a r e  reviewed t o  determine how t h e  Supreme 
Court and the  lower f e d e r a l  cou r t s  have ad judica ted  d i spu te s  over the d i v i s i o n  
of n a t i o n a l  and s t a t e  governments1 r e spec t ive  spheres  of au tho r i ty .  The va l -  
ues  of f ede ra l i sm a r e  a l s o  i d e n t i f i e d  a s  an approach t o  examining p o t e n t i a l  
consequences of j u d i c i a l  dec is ions  t h a t  a r e  p a r t i c u l a r l y  r e l evan t  t o  f e d e r a l -  
i s m .  

Add i t i ona l ly ,  t h e  framework paper descr ibes  the methods of i n t e r p r e t a t  ion 
t h a t  contemporary f e d e r a l  cour t s  have used t o  j u s t i f y  p l ac ing  r e s t r i c t i o n s  on 
t h e  s t a t e s  and i n  p re sc r ib ing  ac t ions  t h a t  t he  s t a t e s  must undertake. These 
methods inc lude  the  d o c t r i n e s  used t o  c r e a t e  c o n s t i t u t i o n a l  r i g h t s ,  inc luding  
both contemporary t h e o r i e s  and e a r l i e r  i deas  used by the  cou r t s  when they ap- 
appl ied  t h e  B i l l  of Rights  t o  govern s t a t e  po l i cy ,  I n  a d d i t i o n ,  t he  processes  
through which cour t s  have formulated e q u i t a b l e  r e l i e f  i n  i n s t a n c e s  of cons t i -  
t u t i o n a l  r i g h t s 1  v i o l a t i o n s  a r e  analyzed. This s e c t i o n  of t he  framework paper 
a l s o  d iscusses  t he  r o l e  of Congressional s t a t u t e s  and execut ive  dec is ions  t h a t  
promote and i n v i t e  cour t  ac t ions .  

Quasi-experimental research  designs a r e  proposed t o  organize s t u d i e s  i n  
subs t an t ive  i s s u e  a reas  t h a t  address  p a r a l l e l  ques t ions  concerning the conse- 
quences of cour t  dec is ions  on pub l i c  po l i cy  and i t s  admin i s t r a t  ion ,  t he  s t r u c -  
t u r e  of federa l i sm,  and federa l i sm's  values.  Based on the  values of f e d e r a l -  
i s m ,  s e v e r a l  a r eas  have been s e l e c t e d  f o r  ana lys i s .  They a r e  a s s i s t a n c e  t o  
r e l i g i o u s l y  supported schools ,  cr iminal  defense procedures ,  l e g i s l a t i v e  ap- 
portionment,  mental h e a l t h  ca re ,  pub l i c  school  pup i l  placement,  and s t a t e  
c o r r e c t i o n a l  systems. The c e n t r a l  research  ques t ions  t o  be addressed inc lude  
t h e  fol lowing:  

1. What l e g a l  and pol icy  arguments a r e  presented by the  var ious  p a r t i e s ?  

2. What j u s t i f i c a t i o n s  do the  f e d e r a l  cour t s  o f f e r  f o r  t h e i r  dec is ions  
both i n  f i n d i n g  c o n s t i t u t i o n a l  v i o l a t i o n s  and i n  promulgating re11 e f ?  

3. What methods do the  cou r t s  use  t o  ga in  information i n  designing and 
implementing r e l i e f ?  

4. How do cour t  dec is ions  a f f e c t  t he  a u t h o r i t y  and c o n t r o l  r e l a t i o n s h i p s  
between s t a t e  o f f i c i a l s  and r e c i p i e n t s  of s t a t e  s e r v i c e s ,  o the r  s t a t e  
and f e d e r a l  o f f i c i a l s ,  and taxpayers?  

5. How do cour t  o rde r s  a f f e c t  the process  of s t a t e  governmental dec is ion  



making? I n  p a r t i c u l a r ,  a r e  s t a t e s '  budgetary a l l o c a t i o n s  t o  var ious  
programs af f e c t e d ?  

6 .  To what e x t e n t  a r e  t h e  o s t e n s i b l e  o b j e c t i v e s  of cour t  i n t e r v e n t i o n  
achieved? What b e n e f i t s  a r e  produced? Are t h e r e  nega t ive  s i d e  e f -  
f  e c t s  ? 

7. Does j u d i c i a l  i n t e r v e n t i o n  a f f e c t  t h e  confidence and i n t e r e s t  t h a t  
c i t i z e n s  have i n  s t a t e  governments? 

8. Does f e d e r a l  cou r t  involvement subsequent ly  i n h i b i t  o r  f o s t e r  t h e  
w i l l i ngnes s  of s t a t e  o f f i c i a l s  t o  t r y  new i d e a s ?  

During t h e  second phase of t h e  p r o j e c t ,  t h e s e  ques t ions  w i l l  be addressed 
through a  comparat i v e  a n a l y s i s  of j u r i s d i c t i o n s  where j u d i c i a l  involvement has  
occurred and j u r i s d i c t i o n s  where i t  has  not .  The framework paper ,  was approved 
by t h e  Commission a s  an Information Report on December 4 ,  1985. The po l i cy  
s t u d i e s  a r e  scheduled t o  commence i n  e a r l y  1986 wi th  a  p r o j e c t e d  completion 
d a t e  of March 1987. While t he  po l i cy  s t u d i e s  a r e  under way, t he  p a r a l l e l  
normative s t u d i e s  w i l l  a l s o  be undertaken. 

The t h i r d  and f i n a l  phase of t h e  p r o j e c t  i s  t o  s y n t h e s i z e  t he  po l i cy  
s t u d i e s '  f i n d i n g s  wi th  t h e  i deas  s e t  f o r t h  i n  t h e  framework paper. Addition- 
a l l y ,  t he  competing viewpoints developed i n  the  normative ana lyses  w i l l  h e l p  
t o  i n t e g r a t e  t h e  framework paper and t h e  po l i cy  s t u d i e s .  A comprehertsive r e -  
view of t h e  two p r i o r  phases ,  t h u s ,  w i l l  provide a  foundat ion  f o r  considera-  
t i o n  of a l t e r n a t i v e  recommendations by t h e  Commission. This  phase w i l l  be 
completed by mid-1987. 

Disseminat ion of t h e  p r o j e c t ' s  i n t e r i m  and f i n a l  work products  w i l l  be 
d i r e c t e d  toward a  broad audience of judges,  s c h o l a r s ,  po l i cy  makers, and c i t i -  
zens.  The Conrmission w i l l  pub l i sh  and make a v a i l a b l e  monographs on t h e  separ -  
a t e  po l i cy  s t u d i e s  and t h e  syn thes i z ing  volume. Conference proceedings on t h e  
po l i cy  s tudy  t o p i c s  w i l l  a l s o  be p r i n t e d  and d i s t r i b u t e d  t o  t h e  l a r g e  number 
of i n d i v i d u a l s  and o rgan iza t ions  t h a t  r e g u l a r l y  r ece ive  t h e  Commission's pub- 
l i c a t i o n s .  F i n a l l y ,  c o l l a b o r a t i v e  e f f o r t s  w i l l  be made wi th  groups such as  
t h e  American P o l i t i c a l  Science Assoc ia t ion  and American H i s t o r i c a l  Associatior1 
t o  reach  p r e c o l l e g i a t e  and co l l ege  educa tors  wi th  app rop r i a t e  vers ions  of t h e  
s tudy  's b a s i c  f i n d i n g s .  

SUMMARY 

I n  t h e  American f e d e r a l  system, t h e  c o u r t s  a r e  i n  a  p i v o t a l  p o s i t i o n  t o  
shape t h e  na ture  and s i g n i f i c a n c e  of t h e  s t a t e s '  a u t h o r i t y .  Concern has  been 
expressed  t h a t  t h e  c o u r t s  s y s t e m a t i c a l l y  have t i l t e d  t he  balance between na- 
t i o n a l  and s t a t e  powers by f a i l i n g  t o  l i m i t  t h e  scope of n a t i o n a l  government 
and by i n c r e a s i n g  r e s t r i c t i o n s  on the  s t a t e s .  F u r t h e r ,  it i s  contended t h a t  
t h e  growing involvement by t h e  f e d e r a l  j u d i c i a r y  has impaired t h e  q u a l i t y  of 
p u b l i c  po l i cy  and t h e  va lues  of federa l i sm.  

A test of t h e  p ropos i t i ons  concerning t h e  consequences of cou r t  dec i s ions  
is v i t a l  t o  t h e  c u r r e n t  deba te  over  t h e  i n s t i t u t i o n a l  r o l e  of t h e  cou r t s  and 
t h e  f u t u r e  of federa l i sm.  Systematic  in format ion  can he lp  reduce u n c e r t a i n t y  



surrounding the consequences of judic ia l  intervention i n  s t a t e  a f fa irs  and 
make a unique contribution by describing the impact of controversial federal 
court actions within the context of theories of federalism. 



Chapter  1  

INTRODUCTION 

The i n s t i t u t i o n a l  r o l e  of t h e  n a t i o n a l  j u d i c i a r y  i n  t h e  American p o l i t y  

has  been a  t o p i c  of pub l i c  deba te  s i n c e  t h e  beginning of t h e  na t ion .  During 

t h e  formation and r a t i f i c a t i o n  of t h e  United S t a t e s  C o n s t i t u t i o n ,  c o n f l i c t i n g  

views on t h i s  s u b j e c t  were expressed by the  contending f o r c e s  s eek ing  t o  shape 

t h e  b a s i c  governmental s t r u c t u r e .  A c e n t r a l  theme of t he se  d i s cus s ions  was 

how n a t i o n a l  cou r t  d e c i s i o n s  would a f f e c t  t h e  autonomy of i n d i v i d u a l  s t a t e s .  

The c o a l i t i o n  of F e d e r a l i s t s  argued t h a t  an independent j u d i c i a r y  was ne- 

ce s sa ry  t o  determine whether n a t i o n a l  and s t a t e  laws were c o n s i s t e n t  with con- 

s t i t u t i o n a l  p r i n c i p l e s .  'It was argued t h a t  i f  t h e  l e g i s l a t u r e s  were unchecked 

by another  i n s t i t u t i o n ,  t he se  law making bodies  would soon abandon the  pre-  

s c r i b e d  l i m i t s  of t h e i r  a u t h o r i t y  ( R o s s i t e r ,  1961: 464-72). I n  c o n t r a s t ,  t h e  

An t i -Fede ra l i s t s  expected t h a t  a  n a t i o n a l  j u d i c i a r y  would c o n t r i b u t e  t o  t h e  

d i s s o l u t i o n  of t h e  s t a t e s .  They argued t h a t  u n l e s s  s t a t e  c o u r t s  were t h e  f i n a l  

f i n a l  a r b i t e r s  of t h e  c o n s t i t u t i o n a l i t y  of s t a t e  p o l i c i e s ,  s t a t e  governments 

would e x i s t  "u l t ima te ly  f o r  no purpose" (S to r ing ,  1985). 

The c o n s t i t u t i o n a l  framework t h a t  emerged was, t o  a  cons ide rab l e  e x t e n t ,  

a  compromise between t h e  opposing groups. The F e d e r a l i s t s  p r e v a i l e d  i n  most 

i n s t a n c e s  but i n  o t h e r s ,  s i g n i f i c a n t  concessions were made t o  t h e  Anti-  

F e d e r a l i s t s .  I n  a d d i t i o n ,  some d i spu te s  concerning t h e  d e s i r e d  scope and a l -  

l o c a t i o n  of governmental a u t h o r i t y  remained open and became i s s u e s  f o r  f u t u r e  

d i s cus s ion  and ana lys i s .  

Bas ic  c o n s t i t u t i o n a l  i s s u e s  revolv ing  around f ede ra l i sm  have been r a i s e d  

throughout American h i s t o r y  al though i n  d i f f e r e n t  forms and i n  varying con- 

t e x t s .  A t  c r i t i c a l  j unc tu re s ,  j u d i c i a l  i n t e r p r e t a t i o n s  of t h e  r e spec t ive  pow- 

ers of t he  n a t i o n a l  and s t a t e  governments have provided t h e  s t r u c t u r a l  founda- 

t i o n s  f o r  long-term t r e n d s  i n  s o c i a l  and economic po l i cy  making. However, 

even long-standing c o n s t i t u t i o n a l  foundat ions of f ede ra l i sm  have been ques- 

t i oned  and a l t e r n a t i v e  concep tua l i za t i ons  considered i n  response t o  major 

p o l i t i c a l  even t s ,  such a s  e l e c t o r a l  rea l ignments ,  .changes i n  t he  composi- 

t i o n  of the  c o u r t s ,  and i n t e l l e c t u a l  debate .  New directions have then been 

t aken ,  a t  l e a s t  u n t i l  t he  debate  was prompted once again.  
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HISTORICAL CONTEXT 

A b r i e f  review w i l l  i l l u s t r a t e  how f e d e r a l i s m  has  been an  e s s e n t i a l  com- 

ponent i n  some of t h e  most fundamental con t rove r s i e s  i nvo lv ing  a l t e r n a t i v e  

models of governance. One of t h e  most important  c l a shes  occur red  s h o r t l y  a f -  

ter  t h e  adopt ion of t h e  Cons t i t u t i on .  The newly emerging n a t i o n  was confronted 

w i t h  ques t i ons  of e x a c t l y  how a u t h o r i t y  was t o  be a l l o c a t e d  i n  p a r t i c u l a r  i n -  

s tances .  During t h e  e a r l y  1800s, under t h e  l eade r sh ip  of Chief J u s t i c e  Mar- 

s h a l l ,  t h e  United S t a t e s  Supreme Court put i n t o  p l ace  t h e  F e d e r a l i s t s '  agenda 

by e s t a b l i s h i n g  t h e  power of f e d e r a l  j u d i c i a l  review over  Congressional  l e g i s -  

l a t i o n  (Marbury v. Madison, 1803) and s t a t e  l e g i s l a t i o n  (Cohens v. V i rg in i a ,  

1821); t h e  supremacy of t h e  n a t i o n a l  government w i t h i n  i t s  sphere  of a u t h o r i t y  

(McCulloch v. Maryland, 1819); and t h e  power of t h e  Congress t o  r e g u l a t e  com- 

merc i a l  a c t i v i t i e s  having an i n t e r s t a t e  impact,  however i n d i r e c t  (Gibbons v. 

Ogden, 1824). The j u d i c i a l  success  of t h e  F e d e r a l i s t  p e r s p e c t i v e ,  moreover, 

occurred d e s p i t e  an  apparent  s h i f t  toward more Ant i -Federa l i s t  sen t iments  by 

t h e  n a t i o n a l  e l e c t o r a t e ,  a s  r e f l e c t e d  i n  P r e s i d e n t i a l  e l e c t i o n s .  

Yet, d e s p i t e  t h e s e  j u d i c i a l  dec i s ions  t h a t  extended and expanded t h e  po- 

s i t i o n  of t h e  n a t i o n a l  government, whi le  s imul taneous ly  reducing t h e  a u t h o r i t y  

of t h e  s t a t e s ,  t h e  f e d e r a l  system underwent subsequent modi f ica t ions  w i th  t h e  

c r e a t i o n  of new j u d i c i a l  doc t r i ne s .  One t r end  began i n  1835 under Chief Jus -  

t i c e  Taney, Marsha l l ' s  successor .  The Supreme Court decided t h a t  t h e  guaran- 

t e e s  of t h e  F i f t h  Amendment's Due Process  Clause meant s u b s t a n t i v e  p r o t e c t i o n  

f o r  p roper ty  r i g h t s ;  t h e  f e d e r a l  government could not  r e s t r i c t  ownership of 

property.  The e f f e c t  of t h i s  i n t e r p r e t a t i o n  was t o  cu t  back t h e  a u t h o r i t y  of 

t h e  n a t i o n a l  government. The Court took t h i s  d o c t r i n e  t o  i t s  l o g i c a l  conclu- 

s i o n  i n  t h e  Dred Sco t t  case  (1857) decided j u s t  before  t h e  C i v i l  War. Although 

t h e r e  were many o t h e r  i s s u e s  i n  t h i s  ca se ,  one of t h e  Cour t ' s  p r i n c i p a l  con- 

c l u s i o n s  was t h a t  Congressional l e g i s l a t i o n ,  i n  t h i s  i n s t a n c e  t h e  Missouri  

Compromise, could not i n t e rvene  i n ,  and r e s t r i c t  t h e  ownership of s l a v e s ,  who 

were deemed proper ty .  

Af t e r  t h e  C i v i l  War, t h e  Supreme Court gave meaning t o  t h e  concept of 

s u b s t a n t i v e  due process  through i n t e r p r e t a t i o n s  of t h e  14th Amendment. The 

14th Amendment's p rov i s ion  t h a t  t h e  s t a t e s  a r e  not t o  v i o l a t e  t h e  i n d i v i d u a l ' s  

r i g h t  of due process  was i n t e r p r e t e d  t o  p r o h i b i t  s t a t e  (e.g., Smyth v. A m e s ,  

1898) and f e d e r a l  economic r egu la t i ons  (e.  g. , Adair v. United S t a t e s ,  1908). 

However, a f t e r  t he  na t iona l  e l e c t i o n s  of 1936, t h e  Court changed i t s  
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view on Congressional economic regula t ion .  Beginning i n  1937, i t  took an ex- 

pans ive  v i e w  of Congress '  a u t h o r i t y  under t h e  Commerce Clause and decided t o  

minimize j u d i c i a l  a u t h o r i t y  over economic po l i cy  making. The r e s u l t  of t h i s  

j u d i c i a l  r e v e r s a l  was t o  expand t h e  power of t h e  n a t i o n a l  government a t  t h e  

cont inued expense of t h e  s t a t e s .  

Ce r t a in ly ,  each of t hese  per iods  of d o c t r i n a l  development was marked by , 
s o c i e t a l  c o n f l i c t  and t h e  realignment of p o l i t i c a l  fo rces .  Yet ,  the  h i s t o r y  

of t h e  development of a l t e r n a t i v e  doc t r ines  and t h e i r  corresponding watershed 

cases  a l s o  r e v e a l s  t h a t  c o n s t i t u t i o n a l  p r i n c i p l e s  a r e  open t o  sober  debate  and 

and t h a t  t h e  market p lace  of i deas  can in f luence  pol icy.  E x i s t i n g  p o s i t i o n s  

can be chal lenged and, a s  j u d i c i a l  dec i s ions  i n d i c a t e ,  long-standing p a t t e r n s  

of dec i s ions  are amenable t o  change. 

This  pat tern--chal lenge of paradigmatic  d o c t r i n e s ,  cons ide ra t ion  of 

a l t e r n a t i v e  d o c t r i n e s ,  adopt ion of new d o c t r i n e s ,  c r i t i c a l  reexamination-- 

provides  an h i s t o r i c a l  context  f o r  t h e  modern e r a ,  where once aga in  t h e r e  a r e  

s e r i o u s  disagreements over  t he  v i t a l  i s s u e  of f ede ra l i sm and t h e  f e d e r a l  

cour t s .  Soc ie ty ,  i n  gene ra l ,  and t h e  pol icy  making community, i n  p a r t i c u l a r ,  

a r e  a t  a  crossroads.  One path i s  t o  a f f i r m  e x i s t i n g  t rends  i n  j u d i c i a l  deci-  

s i o n  making: cont inued expansion of c i t i z e n s '  c o n s t i t u t i o n a l  r i g h t s  and con- 

t i nued  voiding of s t a t e  laws and p o l i c i e s  i n  l i g h t  of t hese  newly c rea t ed  

r i g h t s .  Another pa th  begins by ques t ion ing  cu r ren t  t r ends  and sugges t ing  t h a t  

more deference be given t o  s t a t e  autonomy; d i v e r s i t y  r a t h e r  than  uniformity i n  

s t a t e  laws and p o l i c i e s  should be permit ted and encouraged. 

I n  a d d i t i o n  t o  t h e  cu r r en t  debate  over  t he  r o l e  of modern cour t s  i n  c re-  

a t i n g  c o n s t i t u t i o n a l  r i g h t s ,  an emerging a r e a  t h a t  may s i g n i f i c a n t l y  l i m i t  t h e  

autonomy of t he  s t a t e s  is renewed f e d e r a l  j u d i c i a l  p r o t e c t i o n  of proper ty  

r i g h t s .  Recent cour t  dec is ions  i n d i c a t e  t h a t  t he  f e d e r a l  c o u r t s  wi th  increas-  

i n g  frequency may s t r i k e  down government r egu la t ions  on the grounds t h a t  they 

v i o l a t e  proper ty  r i g h t s  under t h e  d o c t r i n e  of subs t an t ive  due process  (e .g . ,  

C i t y  of Cleburne, TX v. Cleburne Living Center ,  1985). This  form of j u d i c i a l  

review, which r e s u r r e c t s  a  doc t r ine  t h a t  had been dormant f o r  s e v e r a l  decades, 

underscores  t he  fact t h a t  t hese  s o r t s  of c r i t i c a l  i s s u e s  a r e  never f u l l y  re-  

solved.  It may a l s o  r ep re sen t  another  h i s t o r i c a l  watershed f o r  f ede ra l i sm 

i f ,  a s  recent  cases  i n d i c a t e ,  such a  d o c t r i n e  is appl ied  asymmetrically-- 

l i m i t i n g  s t a t e  but  not  f e d e r a l  r egu la t ions .  

The Advisory Commission on Intergovernmental Rela t ions  be l i eves  t h a t  t h e  
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contemporary deba te  over  t h e  i n s t i t u t i o n a l  r o l e  of t h e  f e d e r a l  j u d i c i a r y  de- 

s e r v e s  c a r e f u l  examination. This  t o p i c  has  enduring s i g n i f i c a n c e  because of 

t h e  f e d e r a l  s t r u c t u r e ;  i n e v i t a b l e  c o n f l i c t s  between dual  l i n e s  of a u t h o r i t y  

demand t h a t  c o u r t s  ad jud ica t e  c r i t i c a l  d i s p u t e s .  These cour t  dec i s ions ,  i n  

t u r n ,  a f f e c t  t h e  p a r t i c u l a r  c h a r a c t e r  of f ede ra l i sm  a t  s p e c i f i c  p o i n t s  i n  t ime 

(Feeley and Kr i s lov ,  1985). Hence, r e s o l u t i o n  of t h e  contemporary controversy 

w i l l  c o n t r i b u t e  t o  t h e  understanding of f ede ra l i sm  and t o  how t h a t  understand- 

i n g  is expressed i n  t h e  years  t o  come. Because of t h e  Commission's goa l  t o  

f o s t e r  an  understanding of f ede ra l i sm  among s c h o l a r s ,  po l icy  makers and c i  t i- 

zens,  t h e  t o p i c  f i t s  squa re ly  w i t h i n  i t s  o rgan iza t iona l  mission. For t h i s  

reason,  t h e  Commission seeks  t o  explore  t h e  empi r i ca l  and normative i s s u e s  

t h a t  a r e  c e n t r a l  t o  t h e  modern debate  and t o  use t he  in format ion  t h a t  i s  gath-  

e r ed  t o  c o n t r i b u t e  toward knowledge concerning what t h e  f e d e r a l  c o u r t s  can 

and should do i n  t h e  f e d e r a l  system. 

CONTEMPORARY CRITICAL PERSPECTIVES 

Numerous c r i t i c a l  commentaries on t h e  a c t i o n s  of t he  f e d e r a l  c o u r t s  c l a im  

t h a t  j u d i c i a l  dec i s ions  have l i m i t e d  t h e  s t a t e s  i n  fundaaenta l  ways. These 

dec i s ions  have determined what s t a t e  p o l i c i e s  and p r a c t i c e s  a r e  uncons t i tu -  

t i o n a l  and, t h e r e f o r e ,  must be terminated.  They a l s o  have ordered  t h e  s t a t e s  

t o  a c t  a f f i r m a t i v e l y  t o  meet c o n s t i t u t i o n a l  c r i t e r i a .  

Although t h e r e  a r e  a  v a r i e t y  of a r e a s  i n  which t h e  f e d e r a l  c o u r t s  have 

l i m i t e d  s t a t e  a c t i o n s ,  a  dominant focus  of t h e  s c h o l a r l y  and popular  l i t e r a -  

t u r e  i s  on t h e  c o u r t s  ' i n t e r p r e t a t i o n s  of i nd iv idua l s  ' c o n s t i t u t i o n a l  r i g h t s  

i n  t h e  f a c e  of s t a t e  government a c t i v i t i e s  and the  ways t h a t  t hose  i n t e r p r e t a -  

t i o n s  have a l t e r e d  t h e  a b i l i t y  of t h e  s t a t e s  t o  f u l f i l l  key func t ions .  - l /  Three 

i n t e r r e l a t e d  reasons a r e  gene ra l l y  mentioned t o  j u s t i f y  t h e  s t r o n g  c l a im  t h a t  

j u d i c i a l  dec i s ions  i n  t h i s  a r ea  have diminished s t a t e  power. 

F i r s t ,  t h e  number and v a r i e t y  of s t a t e  and l o c a l  i n s t i t u t i o n s  t h a t  have 

become s u b j e c t  t o  c o n s t i t u t i o n a l  s t anda rds  imposed by t h e  f e d e r a l  c o u r t s  a r e  

l a r g e  and i n c r e a s i n g  (Glazer ,  1975; Horowitz, 1977; Mishkin, 1978; Morgan, 

1984; Nagel, 1978, 1984). S t a t e  p r i son  cond i t i ons ,  mental h e a l t h  t r ea tmen t ,  

l e g i s l a t i v e  s e a t  a l l o c a t i o n ,  we l f a r e  admin i s t r a t i on ,  p u b l i c  school  pupi 1 

placement and d i s c i p l i n e ,  and p u b l i c  employee recrui tment  and r e t e n t i o n  a r e  

among t h e  many a r e a s  t h a t  now have jud ic ia l ly -de te rmined  c r i t e r i a  t o  which 

s t a t e  o f f i c i a l s  must adhere. When c i t i z e n s  be l i eve  t h a t  p o l i c i e s ,  p r a c t i c e s ,  
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and s p e c i f i c  a c t i o n s  f a l l  s h o r t  of t hose  c r i t e r i a ,  they  can s u e  s t a t e  and l o -  

c a l  governments and seek  r e l i e f  i n  f e d e r a l  cou r t s .  One consequence of t h i s  

new l e g a l  remedy is  t h a t  t h e  recent  explos ion  i n  t h e  c i v i l  case load  of t h e  

f e d e r a l  c o u r t s  l a r g e l y  is a t t r i b u t a b l e  t o  l i t i g a t i o n  d i r e c t e d  a g a i n s t  s t a t e  

and l o c a l  governments (Posner ,  1985; Schuck, 1983). - 2/ 

I n  a d d i t i o n  t o  e s t a b l i s h i n g  s t anda rds  t h a t  t h e  s t a t e s  must s a t i s f y ,  t h e  

c o u r t s  have r u l e d  t h a t  t h e r e  a r e  c e r t a i n  a r e a s  t h a t  t h e  s t a t e s  may not  re-  

s t r ict  because such r e s t r a i n t s  would impose on c i t i z e n s '  c o n s t i t u t i o n a l  

r i g h t s .  For example, t h e  c o u r t s  have l i m i t e d  what t h e  s t a t e s  may do t o  r e -  

s t r ict  read ing  m a t e r i a l s ,  movies, and p u b l i c  even t s ,  t o  r e g u l a t e  abo r t i on ,  t o  

render  a s s i s t a n c e  t o  r e l i g i o u s l y  supported s choo l s ,  and t o  permit  t h e  obser-  

vance of p rayer  o r  even s i l e n t  medi ta t ion  i n  t he  schools .  F i n a l l y ,  t h e  e s -  

t ab l i shment  of n a t i o n a l  c r imina l  defense  procedures  involves  both t h e  s e t t i n g  

of c o n s t i t u t i o n a l  s t a n d a r d s  and t h e  l i m i t i n g  of s t a t e  and l o c a l  p o l i c i e s .  

Defendants '  r i g h t s  a g a i n s t  s t a t e  a c t i o n s  have been c r ea t ed  f o r  a l l  s t a g e s  of 

t h e  l e g a l  p rocess - -a r res t ,  i n t e r r o g a t i o n ,  t r i a l ,  and appeal--with correspond- 

i n g  r e s t r i c t i o n s  and mandates on s t a t e  ac t i ons .  

Many of t he se  fa r - reaching  dec i s ions  occurred a t  t he  same time t h a t  t h e  

o t h e r  branches of t h e  f e d e r a l  government expanded t h e i r  involvement i n  domes- 

t i c  po l i cy  making. Both movements flowed from t h e  s o c i a l  goa l s  of promoting 

e q u a l i t y  and he lp ing  t h e  disadvantaged (Shapiro,  1983). However, t h e  c r i t i c s  

main ta in  t h a t  such a c t i o n s  a r e  beyond t h e  c o u r t s '  i n s t i t u t i o n a l  r o l e  and have 

in t ruded  on t h e  e s s e n t i a l  p o s i t i o n  of t h e  s t a t e s  i n  t h e  f e d e r a l  system. 

A second reason g iven  as  t o  how and why the  f e d e r a l  cou r t s  have impaired 

t h e  capac i ty  of t h e  s t a t e s  t o  govern i s  because of t h e  ex t ens ive  depth of ju- 

d i c i a l  involvement (Diver,. 19 79 ; Horowitz, 1977; Nagel, 1978, 1984). Many 

f e d e r a l  d i s t r i c t  cour t  judgments f i n d i n g  ind iv idua l  s t a t e s  i n  v i o l a t i o n  of 

c o n s t i t u t i o n a l  s t anda rds  have r e s u l t e d  i n  sweeping, complex, and d e t a i l e d  i m -  

plementing orders .  These cour t  o rders  o f t e n  r equ i r e  major changes i n  programs, 

o p e r a t i o n a l  p r a c t i c e s ,  and the d e l i v e r y  of s e r v i c e s  rendered by t h e  s t a t e s .  

For example, mental h e a l t h  f a c i l i t i e s  w i th  thousands of p a t i e n t s  have been 

ordered t o  d e i n s t i t u t i o n a l i z e  p a t i e n t s  s o  t h a t  they may be g iven  t rea tment  i n  

what t h e  c o u r t s  considered more a p p r o p r i a t e  cen t e r s  and c l i n i c s  (D. Rothman 

and S. Rothman, 1984). This  type of court-ordered r e l i e f  pu t s  t he  j u d i c i a r y  

i n  t h e  p o s i t i o n  of making managerial  assessments  t h a t  a r e  normally t h e  pro- 

v ince  of p r o f e s s i o n a l  a d m i n i s t r a t o r s  and expe r t s  i n  s p e c i a l i z e d  f i e l d s .  
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The resources  r equ i r ed  t o  meet t h e  s p e c i f i e d  court-ordered changes have 

f r e q u e n t l y  reached upwards of s e v e r a l  mi l l i ons  of d o l l a r s .  The impact of t h e s e  

requirements on a  s t a t e ' s  o v e r a l l  budget is t h a t  t h e  o f f i c i a l s  who normally 

c o n t r o l  t h e  budgetary p r o c e s s - s t a t e  l e g i s l a t o r s ,  governors ,  agency heads,  and 

budget o f f i c e r s - m u s t  g ive  t h e  court-mandated expendi tures  h ighe r  p r i o r i t y  

than o the r  programs. For example, i f  c o u r t s  dec ide  t h a t  mental h e a l t h  expen- 

d i t u r e s  must i n c r e a s e  t o  meet t h e  c o n s t i t u t i o n a l l y  r equ i r ed  l e v e l s  of ca re ,  

then  revenues must be r a i s e d  o r  expendi tures  may need t o  be reduced i n  o t h e r  

spending a r ea s .  Hence, t he  i n t r i c a c i e s  of budget ing--balancing programmatic 

o b j e c t i v e s ,  f a c t o r i n g  i n  c i t i z e n s  ' pre fe rence  i n t e n s i t i e s ,  and s t r e t c h i n g  

a v a i l a b l e  resources-may be d i s rup t ed  by e x t e r n a l  dec i s ions  t h a t  r e q u i r e  sub- 

s t a n t i a l  expendi tures  (Frug, 19 78; Hale ,  19 79; Harriman and Straussman, 1983 ; 

Note, 1977). Thus, when t h e  f e d e r a l  c o u r t s  o rder  complex e q u i t a b l e  r e l i e f ,  

they may even tua l ly  t a k e  on the  s o r t s  of r e s p o n s i b i l i t i e s - - t h e  management and 

funding of s t a t e  programs--normally conducted by s t a t e  execut ive  and l e g i s  l a -  

t i v e  i n s t i t u t i o n s . 3 /  - 
A t h i r d  reason  given f o r  be l i ev ing  t h a t  cou r t s  have d i s r u p t e d  s t a t e  p o l i -  

cy making is  t h a t  j u d i c i a l  dec i s ions  f r equen t ly  f a i l  t o  ach ieve  o s t e n s i b l e  

o b j e c t i v e s ,  and produce, i n  f a c t ,  nega t ive  s i d e  e f f e c t s  (Horowitz, 19 77). 

The unan t i c ipa t ed  consequences, moreover, a r e  undes i rab le  by v i r t u a l l y  any 

s tandard.  For example, i t  is  a l l eged  t h a t  school  desegrega t ion  p lans  have 

r e s u l t e d  i n  l e s s  i n t e g r a t i o n  (Grag l i a ,  1976; Wolters ,  1984); changes i n  p r i -  

son condi t ions  have r e s u l t e d  i n  an i n c r e a s e  i n  inmate v io l ence  (A lpe r t ,  

Crouch, and Huff,  1984; Marquart and Crouch, 1984); exper imenta t ion  wi th  l e s s  

r e s t r i c t i v e  mental c a r e  has been i n h i b i t e d  because of a  court-ordered emphasis 

on upgrading i n s t i t u t i o n s  (Note, 1975),  and s o  f o r t h .  Besides t he se  s o r t s  of 

immediate nega t ive  consequences, t h e r e  i s  long-term damage. P u b l i c  support  

f o r  t h e  c o u r t s ,  and even support  f o r  t h e  i n s t i t u t i o n s  t h a t  t he  cou r t s  have 

t r i e d  t o  change (Wolters ,  l984) ,  i s  a l l e g e d l y  reduced because of t he  nega t ive  

consequences of j u d i c i a l  po l i cy  making. 

Underlying t h i s  b a s i c  th ree-par t  c r i t i c i s m  i s  t h e  p r o p o s i t i o n  t h a t  t h e  

j u d i c i a l  dec i s ions  a l t e r i n g  t h e  f e d e r a l  arrangement have flowed from develop- 

ments i n  l e g a l  d o c t r i n e  and p a r t i c u l a r  normative t h e o r i e s  of how cour t s  should 

a c t .  Ce r t a in  l e g a l  developments over  t h e  p a s t  50 years  have provided  t h e  

c o u r t s  wi th  a  s e t  of gu idepos ts ,  r a t i o n a l e s ,  and p r e d i s p o s i t i o n s  t h a t  have l e d  

t o  t he  es tab l i shment  of s t anda rds  f o r  t h e  s t a t e s  and i n t e n s i v e  review of s t a t e  
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regulations in a wide variety of areas of public life. Among these develop- 

ments are key doctrinal issues, which include the creation of constitutional 

rights, the application of the Bill of Rights to state actions, and changes in 

theories of equitable relief, as well the passage of certain statutes that 

mandate or invite court action. The combined effect of these and other inter- 

related developments (see, Horowitz, 1983) is that they reinforce and justify 

specific decisions with which the courts' critics take issue. Critics express 

skepticism toward the desirability of these developments and warn against 

their implications (Berger, 1977; McDowell, 1982; Morgan, 1984; Nagel, 1978, 

1984). In fact, to avert further extensions of these ideas and to limit them, 

recommendations have been made to amend the Constitution, to limit the federal 

courts' jurisdiction, and to call for a new constitutional convention. 

The conflict over judicial decisions is more than disagreement on actions 

individual courts have taken in specific cases. It also extends beyond doc- 

trinal disputes. Controversy exists on the legitimate and proper role of the 

courts in the federal system. 

THE PUBLIC LAW LITIGATION MODEL 

The public law model of litigation is an idea around which many propo- 

nents of court involvement converge, although there is considerable diversity 

among the proponents' views. In a narrow sense, the public law litigation 

model refers to a specific conceptual framework that describes and explains 

the actions of federal judges in resolving disputes over the constitutionality 

of state policies and practices (Chayes, 1976). These disputes, which fre- 

quently result in complex plans to prevent future occurrences of constitution- 

al violations, are generally called institutional reform or extended impact 

litigation. Yet, this model offers an image of the federal courts that goes 

beyond institutional reform and the execution of intricate consent decrees. 

It suggests a general model of court decision making that encompasses and 

justifies the setting of constitutional standards in a wider range of issues 

(see, e.g., Ackerman, 1984). In this broader sense, the public law litigation 

model shares an orientation with other ideas concerning the function and 

tradition of the courts. An examination of this larger picture of the federal 

courts reveals four themes that are especially pertinent to the topic of the 

federal courts and the autonomy of the states. 

One theme is that the courts are capable of, and necessary for settling 
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o n t r o v e r s i e s  t h a t  b r i n g  judges i n t o  t h e  r o l e  of quasi-managers of p u b l i c  i n -  

t i t u t i o n s  f o r  ex t ens ive  per iods  of time (Chayes, 1976, 1982; Cox, 1976a; 

Perry, 1982). This  c a p a b i l i t y  i s  based i n  p a r t  on t h e  independence of t h e  

cou r t s .  P o l i t i c a l  f l e x i b i l i t y  a l lows t h e  c o u r t s  t o  make necessary  dec i s ions  . 
t h a t  o t h e r  i n s t i t u t i o n s  would not  and could not  o therwise  make (Cavanagh and 

S a r a t ,  1980; Kalodner,  1978; Kirp,  1968, 1981a). Moreover, t h e  judges a r e  

be l i eved  t o  be s u f f i c i e n t l y  q u a l i f i e d  t o  make thebe  dec i s ions  s o  t h a t  t h e i r  

performance is  a t  l e a s t  a s  p o s i t i v e  a s  t h a t  of s t a t e  o f f i c i a l s .  The c o u r t s  ' 
performance i s  a l l e g e d  t o  be a s  good a s  t h a t  of t r a d i t i o n a l  policy-making in -  

s t i t u t i o n s ,  because t h e  judges adopt a  decision-making process  of barga in ing  

and mutual adjustment common t o  t h e  o t h e r  i n s t i t u t i o n s  when they des ign  and 

implement r e l i e f  (Kirp,  1981b).4/ - 
A second theme is  t h a t  t h e  func t ion  of t h e  cou r t s  is t o  g ive  meaning t o  

"publ ic  values"  ( F i s s ,  1979). The j u d i c i a r y  has  t h e  a b i l i t y  t o  d i s c e r n  t h e  

app rop r i a t e  meaning of va lues  a t  p a r t i c u l a r  moments i n  time. Although values  

a r e  sub jec t  t o  evo lu t iona ry  change, i t  is contended t h a t  judges a r e  i n  t h e  

b e s t  p o s i t i o n  t o  cap ture  t h e i r  t r u e  meaning and t o  d e c l a r e  them i n  dec i s ions  

a f f e c t i n g  c o n s t i t u t i o n a l  r i g h t s .  For some observers  (e.g. ,  Cox, 1976a), t h e  

a b i l i t y  of t h e  c o u r t s  t o  a r t i c u l a t e  va lues  t h a t  a l ready  e x i s t  among t h e  mass 

p u b l i c  exp la in s  why they maintain widespread support  and leg i t imacy  d e s p i t e  

es tab l i sment  of new and, i n i t i a l l y ,  c o n t r o v e r s i a l  p recedents  and doc t r i ne s .  

A t h i r d  theme is t h a t  much of what t he  c o u r t s  a r e  c r i t i c i z e d  f o r  doing 

today is not a t  a l l  ex t r ao rd ina ry  (Black, 1985; Eisenberg and Yeaze l l ,  1980). 

It is argued t h a t  t h e r e  a r e  numerous h i s t o r i c a l  i n s t ances  of c o u r t s  managing 

complex p u b l i c  and p r i v a t e  i n s t i t u t i o n s .  Although t h e s e  prev ious  experiences  

were extremely c o n t r o v e r s i a l ,  the  c o u r t s  proved themselves capable  of govern- 

i n g  i n  t h e  absence of a c t i o n s  by e i t h e r  execut ive  o r  l e g i s l a t i v e  bodies. 

F i n a l l y ,  many s c h o l a r s ,  who contend t h a t  what t h e  f e d e r a l  cou r t s  have 

been doing t o  extend c o n s t i t u t i o n a l  r i g h t s  is j u s t i f i a b l e ,  l i m i t  t h e i r  c r i t i -  

cisms t o  t he  means taken  by the  j u d i c i a r y  t o  implement s p e c i f i c  dec i s ions .  

Law p ro fe s so r s  and r e sea rche r s  who have analyzed t h e  problems t h a t  t h e  c o u r t s  

have encountered i n  accomplishing t h e i r  o b j e c t i v e s  d i r e c t  t h e i r  recommenda- 

t i o n s  toward t h e  c o r r e c t i o n  of t h e  implementation process .  Some sugges t  t h a t  

t h e  c o u r t s  pursue more r e f i n e d  s t r a t e g i e s  s o  as  t o  ach ieve  d e s i r e d  ends by 

u s i n g  t h e  a v a i l a b l e  knowledge of o r g a n i z a t i o n a l  dynamics and s o c i a l  change 

( F a i r ,  1983; H a r r i s  and S p i l l e r ,  1977; Note,  1977; Note, 1980). Others  propose 
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t h a t ,  because of t h e  t e n t a t i v e  na tu re  of knowledge concerning t h e  gains  artd 

l o s s e s  of a l t e r n a t i v e  po l i cy  op t ions ,  judges should al low f o r  more input  and 

advice  from t h e  communit i e s  , organ iza t ions ,  artd groups of c i t i z e n s  who must 

c a r r y  out  t h e  implementation of j u d i c i a l  o rde r s  (Bloomfield, 19 70). However, 

a t  rock bottom, t h e s e  scho la r s  a f f i r m  t h e  b a s i c  precepts  behind t h e  cour t  

o rde r s  r e g u l a t i n g  a c t i v i t i e s  of t he  s t a t e s .  

STATEMENT OF THE PROBLEM 

The c r i t i c s  and the  competing model of pub l i c  law l i t i g a t i o n  pa in t  con- 

t r a s t i n g  p o r t r a i t s  of what t h e  cou r t s  can and should do. However, it  i s  d i f -  

f i c u l t  t o  s e t  the  c r i t i c s  and proponents of f e d e r a l  cour t  a c t i v i t i e s  s i d e  by 

s i d e  and compare them p r e c i s e l y ,  because t h e  two s e t s  of arguments a r e  voiced 

a t  d i f f e r e n t  l e v e l s  of a b s t r a c t i o n .  Yet,  it  i s  c l e a r  t h a t  s e v e r a l  b a s i c  is- 

sues  revolve around t h i s  controversy over t h e  a c t i v i t i e s  of t h e  cour t s .  Which 

pe r spec t ive  is a  more accu ra t e  d e s c r i p t i o n  of how the  f e d e r a l  c o u r t s  have a f -  

f e c t e d  s t a t e  a u t h o r i t y ?  What a r e  t h e  contending views of t h e  r o l e  of t he  

s t a t e s  i n  t h e  f e d e r a l  system? How does each s i d e  i n t e r p r e t  key p rov i s ions  of 

t h e  Cons t i t u t ion ,  such a s  t h e  Tenth and t h e  Fourteenth Amendments, t h a t  a f f e c t  

t h e  p o s i t i o n  of t h e  s t a t e s ?  What a r e  t h e  impl ica t ions  of each p o s i t i o n  f o r  

t h e  f u t u r e  scope of n a t i o n a l  po l i cy  making? 

Undoubtedly, many judges,  po l i cy  makers, and l e g a l  s c h o l a r s  be l i eve  fed-  

e r a l  cour t  involvement i n  s t a t e  a f f a i r s  has been warranted on c o n s t i t u t i o n a l  

grounds and has produced p o s i t i v e  consequences i n  terms of i n d i v i d u a l  r i g h t s .  

It seems f a i r  t o  say  t h e  predominant view of t he  f e d e r a l  c o u r t s  i n  law re-  

views, s o c i a l  s c i ence  jou rna l s ,  and r e l a t e d  pub l i ca t ions  emphasizes t he  v i r -  

t u e s  of j u d i c i a l  involvement and p l aces  it w i t h i n  t h e  t r a d i t i o n  of a  democrat ic  

s o c i e t y ,  t h e  unique func t ions  of the c o u r t s ,  and t h e i r  capac i ty  t o  govern. 

However, t h e  c o u r t s  c r i t i c s  have r a i s e d  i s s u e s  of such paramount s i g n i f i c a n c e  

t h a t  they cannot j u s t i f i a b l y  be dismissed by v i r t u e  of being out  of s t e p  wi th  

convent ional  th inking .  The e f f e c t s  of t h e  f e d e r a l  c o u r t s 1  a c t i o n s  on t h e  au- 

tonomy of t,he s t a t e s  and t h e  concept of f ede ra l i sm a r e  c e n t r a l  i n  determining 

how America i s  governed. Because t h e r e  i s  the  p o s s i b i l i t y  t h a t  t h e  c o u r t s 1  

c r i t i c s  may have d e t e c t e d  a  s u b s t a n t i a l l y  d i f f e r e n t  k ind  of j u d i c i a l  involve-  

ment t ak ing  p l ace  today o r  d i f f e r e n t  r e s u l t s  stemming from j u d i c i a l  involve-  

ment s i m i l a r  t o  t h a t  of t h e  p a s t ,  t h e  c r i t i c i s m  warrants  sys t ema t i c  a t t e n t i o n .  

Therefore,  i t  is t h e  i n t e n t  of t h e  Commission t o  organize  a  s tudy on t h e  
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contemporary f e d e r a l  c o u r t s '  involvement i n  s t a t e  a f f a i r s .  The scope of t h e  
s tudy  w i l l  i nc lude  ana lyses  of both empi r i ca l  p ropos i t i ons  of t h e  c o u r t s '  ca- 

p a c i t y  t o  determine s t a t e  po l i cy  and normative t h e o r i e s  of how t h e  cou r t s  

should e x e r c i s e  t h e i r  au tho r i t y .  Although t h e  empi r i ca l  and t h e  normative 

i s s u e s  a r e  i n t e r r e l a t e d ,  they w i l l  each be t h e  focus  of s e p a r a t e  i nves t i ga -  

t i o n s .  5 /  - 
The purpose of t h i s  paper i s  t o  provide t h e  framework f o r  t h e  empi r i ca l  

component of t h e  l a r g e r  s tudy .  Such r e sea rch  w i l l  c o n t r i b u t e  t o  an under- 

s t a n d i n g  of f ede ra l i sm  i n  two ways. On t h e  one hand, a  s tock- tak ing  e f f o r t  t o  

determine t h e  r e l a t i o n s h i p  between the  contemporary f e d e r a l  cou r t  system and 

t h e  s t a t e s  w i l l  h i g h l i g h t  t h e  c o n s t i t u t i o n a l  meaning and s i g n i f i c a n c e  of fed- 

e ra l i sm.  Whereas f e d e r a l i s m  i s  unquest ionably a  s t r u c t u r a l  f e a t u r e  of American 

Government, i t  is  l e s s  c e r t a i n  how t h e  concept of f ede ra l i sm  r e l a t e s  t o  cour t  

dec is ions .  What cons ide ra t i on  i s  given t o  f ede ra l i sm?  How does f ede ra l i sm  

c o n s t r a i n  n a t i o n a l  po l i cy  making? 

On t h e  o t h e r  hand, i t  is important t o  know how j u d i c i a l  dec i s ions  br ing-  

i n g  t h e  c o u r t s  i n t o  t h e  s t a t e  po l i cy  a r ena  bear  on t h e  s t r u c t u r e  and values  

of federal ism.  What s o r t  of f ede ra l i sm  emerges from t h e s e  j u d i c i a l  dec i s ions  

and what a r e  t h e i r  consequences? Hence, f ede ra l i sm  i s  both a  u s e f u l  contex t  

f o r  ana lyz ing  t h e  f e d e r a l  c o u r t s  and an i dea  t o  be c l a r i f i e d  by such an anal-  

y s i s .  

The normative s t u d i e s  w i l l  enhance t h e  empi r i ca l  a n a l y s i s  by provid ing  a  

contex t  t o  t h e  s p e c i f i c  f i nd ings  concerning cour t  c apac i ty .  It w i l l  p l ace  

q u a n t i t a t i v e  measures and po l i cy  s t u d i e s  w i t h i n  t h e  broader pe r spec t ive  of 

c o n s t i t u t i o n a l  d e c i s i o n  making and democrat ic  governance. When both the  em- 

p i r i c a l  and normative ana lyses  a r e  completed, a  r i c h e r  understanding of t he  

i n s t i t u t i o n a l  r o l e  of t h e  f e d e r a l  c o u r t s  i n  the  f e d e r a l  system should emerge. 

STATEMENT OF RESEARCH OBJECTIVES 

This  paper s e t s  f o r t h  a  framework f o r  an empi r i ca l  s t udy  of t h e  conse- 

quences of f e d e r a l  cou r t  dec i s ions  a s  they a f f e c t  federa l i sm.  A s e r i e s  of 

e m p i r i c a l  s t u d i e s  w i l l  fo l low.  A s y n t h e s i s  of t h i s  framework and t h e  empi r i ca l  

s t u d i e s  wi th  t h e  formula t ion  of o v e r a l l  conclusions and recommendations w i l l  

be  t h e  t h i r d  phase. An i n d i c a t i o n  of t h i s  s t u d y ' s  succes s  w i l l  be whether 

p o l i c y  makers a r e  drawn t o  t h i s  t o p i c  and pursue subsequent Commission recom- 

mendations and whether s cho la r s  b u i l d  on t h e  hypotheses t h a t  emerge from t h i s  
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P r o j e c t  Phase 

Phase One 

Phase  Two 

Phase  Three  

F i g u r e  1 

PROPOSED PROJECT SCHEDULE 

Time Schedule Work Product  

March-December 19 85 Framework Paper  

September 1985-March 1987 Empi r ica l  P o l i c y  S t u d i e s ;  
Normative and 
C o n s t i t u t i o n a l  S t u d i e s  

A p r i l  19 87-September 19 87 S y n t h e s i s  of t h e  Framework 
P a p e r ,  t h e  P o l i c y  S t u d i e s ,  
and t h e  Normative S t u d i e s  

Dissemina t ion  of 
P r o j e c t  R e p o r t s  

s t u d y .  (An o u t l i r l e  of t h e  p r o j e c t ' s  t h r e e  phases  i s  found i n  F igure  1 . )  

T h i s  framework paper  w i l l  be used  i n i t i a l l y  t o  gu ide  p o l i c y  s t u d i e s  of 

f e d e r a l  c o u r t  invo lvement ,  erlsurirlg t h a t  p a r a l l e l  q u e s t i o n s  a r e  a d d r e s s e d  

and ana lyzed  i n  a  comparable manner. U l t i m a t e l y ,  it  w i l l  u n i f y  t h e  p o l i c y  

s t u d y  f i n d i n g s  and p r o v i d e  p o l i c y  makers, judges ,  and s c h o l a r s  w i t h  a  more 

s y s t e m a t i c  ur lders tarrdi r~g of t h e  r e l a t i o n s h i p s  between f e d e r a l  c o u r t s  and 

f e d e r a l i s m .  

The paper  c o n s i s t s  of f o u r  b a s i c  p a r t s ,  which a r e  t r e a t e d  i n  subsequent  

c h a p t e r s .  Chapter  2 examines t h e  f e d e r a l  c o u r t s  i n  l i g h t  of v a r i o u s  t h e o r i e s  

of f e d e r a l i s m .  Chapter  3 t r a c e s  t h e  expans ion  of f e d e r a l  c o u r t  irrvolvemerrt 

i n  s t a t e  a f f a i r s .  Chapter  4 reviews t h e  l i t e r a t u r e  on t h e  impact of f e d e r a l  

c o u r t  d e c i s i o n s  OIL t h e  s t a t e s .  Chapter  5  c o r ~ c l u d e s  w i t h  an  examinat ion of 

t h e  i m p l i c a t i o n s  and a  s t a t e m e n t  of t h e  s i g n i f i c a n c e  of t h e  proposed e m p i r i c a l  

irrves t i g a t  ions .  

NOTES 

1/ Of f u r t h e r  i n t e r e s t  i s  t h e  i s s u e  of t h e  preemption of s t a t e  and l o c a l  - 
a u t h o r i t y  by t h e  f e d e r a l  government i n  c e r t a i n  program a r e a s ,  e.g. ,  
economic and enviror lmental  r e g u l a t i o n .  The Supreme Court  h a s  played a 
s i g r ~ i f i c a n t  r o l e  through both  i t s  c o r l s t i t u t i o n a l  i n t e r p r e t a t i o n  of t h e  
range and dep th  of n a t i o n a l  a u t h o r i t y  and by i t s  s t a t u t o r y  i n t e r p r e t a t i o n  



of s p e c i f i c  a c t s  of Congress regard ing  Congress ' i n t e n t i o n s  t o  preempt 
t h e  f i e l d .  An Advisory Commission on Intergovernmental  R e l a t i o n s 1  s tudy  
on t h i s  t o p i c  i s  c u r r e n t l y  underway, wi th  completion scheduled f o r  Jan- 
uary  1987. 

21 Most commentators on t h e  controversy surrounding t h e  f e d e r a l  c o u r t s  and - 
f ede ra l i sm  do not  a t t a c h  s p e c i a l  s i g n i f i c a n c e  t o  t h e  r e l a t i o n s h i p  between 
s t a t e - l e v e l  i n s t i t u t i o n s  and a c t i v i t i e s  and l o c a l  i n s t i t u t i o n s  and a c t i v -  
i t i es  (e.g., p r i s o n s ,  mental h e a l t h  h o s p i t a l s ,  l e g i s l a t i v e  apportionment 
versus  j a i l s ,  school  d i s t r i c t s  and p o l i c e  departments ). One r e l evan t  
f e a t u r e  of t he  r e l a t i o n s h i p  is  t h a t  t h e  s t a t e s '  frameworks f o r  t h e  d e l i -  
very of l o c a l  s e r v i c e s  d i f f e r  s u b s t a n t i a l l y .  For example, some s t a t e s  
ope ra t e  and f i nance  l o c a l  c o u r t s ,  j a i l s ,  and schoo l s ,  whereas o t h e r  
s t a t e s  permit l o c a l  u n i t s  of government t o  con t r ac t  ou t  t h e  p rov i s ion  of 
l o c a l  s e r v i c e s  t o  p r i v a t e  o rgan iza t ions  (Ostrom, 1969). Analyses of fed-  
e r a l  cour t  involvement a t  t h e  l o c a l  l e v e l  must, t h e r e f o r e ,  t a k e  t h i s  d i -  
v e r s i t y  i n t o  account .  However, f o r  purposes of e x p o s i t i o n ,  t h i s  r e p o r t  
r e f e r s  p r i m a r i l y  t o  t h e  s t a t e s  a s  t h e  key u n i t s  of a n a l y s i s  i n  f raming 
research  i s s u e s .  

31 Equi tab le  r e l i e f  i s  t y p i c a l l y  i n  t h e  form of an i n j u n c t i o n  t h a t  o rde r s  - 
the  defendant (e.g., s t a t e  p r i son  o f f i c i a l ,  school  supe r in t enden t ,  mental 
h e a l t h  a d m i n i s t r a t o r )  t o  perform some s p e c i f i c  ac t i on .  

41 It is important t o  l a y  o u t ,  a t  l e a s t  b r i e f l y ,  t h e  reasoning  behind t h e  - 
be l i e f  t h a t  j u d i c i a l  involvement is "necessary" o r  " e s s e n t i a l "  given t h e  
s i t u a t i o n s  t h a t  judges have confronted.  I n  ba ld  terms,  t h e  argument 
c la ims t h a t  t h e  judges r e a l l y  have no choice but t o  i n t e r v e n e  i n  s t a t e  
a f f a i r s  i n  o rde r  t o  amel iora te  i n t o l e r a b l e  and u n c i v i l i z e d  s o c i a l  condi- 
t i o n s  i n  l i g h t  of p o l i t i c a l  i n a c t i o n  by o t h e r  u n i t s  of government. In- 
deed, i t  presupposes t h a t  such i n t o l e r a b l e  and u n c i v i l i z e d  cond i t i ons  
would have p e r s i s t e d  i n  t h e  absence of cour t  i n t e r v e n t i o n  ( s ee ,  e.g., 
Cooper, 1984; D. Rothman and S .  Rothman, 1984). 

Although t h i s  pe r spec t ive  does not  n e c e s s a r i l y  h e r a l d  o r  e x t o l  t h e  
v i r t u e s  of j u d i c i a l  involvement,  i t  r e s t s  on two c r i t i c a l  empi r i ca l  as -  
sumptions: ( 1 )  t h a t  p r i o r  t o  j u d i c i a l  involvement cond i t i ons  were s o  i n -  
t o l e r a b l e  t h a t  judges were j u s t i f i e d ,  indeed compelled, t o  ove r tu rn  t h e  
r e s u l t s  of t h e  p o l i t i c a l  process  and ( 2 )  t h a t  t h e  c o u r t s  had some capaci-  
t y  t o  improve t h e  condi t ions  a t  l e a s t  t o  some degree. These empi r i ca l  
assumptions a r e ,  of course ,  open t o  ques t i on  and v e r i f i c a t i o n .  

The ana lyses  of normative ques t ions  w i l l  focus  on a l t e r n a t i v e  conceptual- 
i z a t i o n s  of fundamental c o n s t i t u t i o n a l  and d o c t r i n a l  p r i n c i p l e s .  Key 
t o p i c s  inc lude  i n t e r p r e t a t i o n s  of t h e  Tenth and t h e  14th Amendments, 
concep tua l i za t i ons  of t h e  l e g i t i m a t e  r o l e  of t h e  f e d e r a l  c o u r t s ,  and 
t h e o r i e s  of c o n s t i t u t i o n a l  dec i s ion  making. They w i l l  be addressed by 
lead ing  s c h o l a r s  who w i l l  t ake  a l t e r n a t i v e  pos i t ions- -of fe r  a  j u s t i f i c a -  
t i o n  f o r  a  p a r t i c u l a r  po in t  of view and t r a c e  out  t h e  imp l i ca t i ons  of 
t h a t  viewpoint.  The s p e c i f i c  d e t a i l s  of how t h e  normative ana lyses  w i l l  
be organized a r e  provided i n  a  s e p a r a t e  r epo r t .  



Chapter 2 

FEDERALISM 

INTRODUCTION 

.nc ip l e  f o r  t he  a l l  Federal ism i s  both a oca t ion  of a u t h o r i t y  and a  s e t  

of p o l i t i c a l  values t h a t  surround t h a t  a l l o c a t i o n .  I n  t h e  American system, a  

key p r i n c i p l e  is  t h a t  t h e  n a t i o n a l  government and t h e  i n d i v i d u a l  s t a t e  govern- 

ments each can make a u t h o r i t a t i v e  dec is ions .  Provis ions  of t h e  Cons t i t u t ion  

s p e c i f y  s e p a r a t e  spheres  of a u t h o r i t y  f o r  each u n i t ,  a l though the  exac t  separ -  

a t i o n  between them i s  s u b j e c t  t o  pe renn ia l  debate  and i n t e r p r e t a t i o n .  

The h i s t o r i c a l  contex t  f o r  t he  framing of t h e  C o n s t i t u t i o n  was a  confed- 

e r a t i o n  of newly independent,  sovere ign  s t a t e s  t h a t  sought t o  d e f i n e  t h e  scope 

of governmental dec i s ion  making and t o  dev i se  an  appropr i a t e  d i v i s i o n  of au- 

t h o r i t y .  The exac t  consensus among the  framers  i s  unc lea r  a s  t o  where pre- 

c i s e l y  the  d i v i s i o n  was t o  be made and what s p e c i f i c a l l y  t h e  framers  expected 

t h e  new f e d e r a l  system t o  achieve i n  t h e  s h o r t  and long run. However, some 

gene ra l  observa t ions  can be made concerning f ede ra l i sm t h a t  h i g h l i g h t  t h e  

r o l e  t h e  f e d e r a l  c o u r t s  have played. 

The autonomy of t h e  s t a t e s  is seen  a s  a  means t o  secure  important  va lues ,  

such a s  t h e  promotion of p o l i t i c a l  p a r t i c i p a t i o n ,  self-government,  po l i cy  ex- 

per imenta t ion ;  t h e  c l o s e  correspondence between t h e  subs tance  of pub l i c  p o l i -  

c i e s  and l o c a l  views i n  a  geographica l ly  l a r g e  and d i v e r s e  s o c i e t y ;  and t h e  

avoidance of t h e  concent ra t ion  of power. However, t he  ex t en t  t o  which t h e s e  

va lues  a r e  r e a l i z e d  depends on t h e  presence of o the r  key cond i t i ons ,  such a s  

s o c i a l  p lu ra l i sm,  p o l i t i c a l  competi t ion,  commitment t o  t h e  " ru l e s  of t he  

game," and, f i n a l l y ,  t he  a b i l i t y  of the  p r i n c i p l e  of f e d e r a l i s m  t o  be s e l f -  

sus t a in ing .  

The i n t e l l e c t u a l  h i s t o r y  of American f ede ra l i sm documents how i t s  meaning 

has s h i f t e d  i n  r e a c t i o n  t o  cataclysmic changes i n  society-- the break of t h e  

Colonies  from England, t h e  C i v i l  War, and t h e  Great Depression. These per iods  

of r e th ink ing  fo l low a  p a t t e r n  found i n  c o n s t i t u t i o n a l  democracies throughout 

t h e  world where major p o l i t i c a l  even t s  such a s  r evo lu t ion ,  war, and s o c i a l  

upheaval a r e  the  causes of renewed c o n s t i t u t i o n a l  dec is ion  making and where 

modified o r  new c o n s t i t u t i o n s  r e f l e c t  t h e  consequences of those  events .  Addi- 
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t i o n a l l y ,  f ede ra l i sm has been redef ined ,  a t  l e a s t  p a r t i a l l y ,  by every P res i -  

d e n t i a l  admin i s t r a t i on  s i n c e  World War I T .  There have been success ive  versions 

of "Cooperative Federalism" inc lud ing  "Creat ive Federalism" and two phases of 

"New Federalism. " These incrementa l ,  but meaningful, modi f ica t ions  have mani- 

f e s t e d  themselves i n  a  number of ways, i nc lud ing  t h e  formulas and programs 

used t o  f inance  the  intergovernmental  t r a n s f e r  and expenditure  of pub l i c  re-  

sources.  Despi te  t h e  i n f i n i t e  ways t h a t  t h e  concept has been used t o  desc r ibe  

r e l a t i o n s h i p s  between the  n a t i o n a l  and ind iv idua l  s t a t e  governments ( f o r  a  

compendium of t h e  many d e f i n i t i o n s  of f ede ra l i sm s e e ,  S tewar t ,  1984), t h e r e  

remains a  s e t  of i deas  t h a t  p re sc r ibe  how and why t h e  s t a t e s  should be f r e e  

from t h e  t o t a l  domination of t he  n a t i o n a l  government. This core i s  der ived  

from t h e  C o n s t i t u t i o n  and a  body of l i t e r a t u r e  on the developments a s soc i a t ed  

wi th  federal ism.  It is  important t o  review t h e s e  ideas  because of t h e i r  i m -  

p l i c a t i o n s  f o r  t h e  assessment of contemporary f e d e r a l  cour t  involvement i n  

s t a t e  a f f a i r s .  

FEDERALISM AND THE CONSTITUTION 

A r t i c l e  1,  Sec t ion  8 of t h e  Cons t i t u t ion  "enumerates" those  powers 

t h e  Congress s h a l l  have inc luding  t h e  power t o  t a x ,  t o  r e g u l a t e  fo re ign  and 

i n t e r s t a t e  commerce, t o  dec l a re  war, and t o  maintain armed fo rces .  In  con- 

t r a s t ,  t h e r e  a r e  only a  handful  of s ta tements  i n  t h e  Cons t i t u t ion  t h a t  speak 

d i r e c t l y  t o  how a u t h o r i t y  is  t o  be d iv ided  between the n a t i o n a l  government 

and t h e  s t a t e  governments. They a r e  t h e  Tenth Amendment, t he  Necessary and 

Proper Clause, and t h e  Supremacy Clause.11 - They read a s  fo l lows:  

Tenth Amendment. The powers not  delegated t o  t he  United 
S t a t e s  by t h e  Cons t i t u t ion ,  nor p roh ib i t ed  t o  t h e  s t a t e s ,  
a r e  reserved  t o  t he  s t a t e s  r e spec t ive ly ,  o r  t o  t he  people.  

Necessary and Proper Clause--Article 1 ,  Sect ion 8. The 
Congress s h a l l  have t h e  power.... To make a l l  laws which - 
s h a l l  be necessary and proper  f o r  ca r ry ing  i n t o  execut ion  
the  foregoing  powers, and a l l  o the r  powers vested by t h i s  
Cons t i t u t ion  i n  t h e  government of t h e  United S t a t e s ,  o r  
any department o r  o f f i c e r  thereof .  

Supremacy Clause--Article 6 ,  Sect ion 2. This C o n s t i t u t i o n ,  
and the  laws of t he  United S t a t e s  which s h a l l  be made i n  
pursuance t h e r e o f ;  and a l l  t r e a t i e s  made, o r  which s h a l l  
be made, under t h e  a u t h o r i t y  of t h e  United S t a t e s ;  s h a l l  
be t h e  Supreme Law of t h e  Land; and t h e  Judges i n  every 
s t a t e  s h a l l  be bound thereby,  anything i n  t h e  C o n s t i t u t i o n  
o r  laws of any s t a t e  t o  t h e  cont ra ry  not withstanding.  



The Tenth Amendment. The Tenth Amendment is t h e  c l e a r e s t  a s s e r t i o n  t h a t  

t h e  s t a t e s  have independent s t a t u s .  Power remains wi th  t h e  s t a t e s  i f  i t  i s  

no t  delegated.  Despi te  t h e  seeming s i m p l i c i t y  of t h i s  p r o v i s i o n ,  i t  is  sub- 

ject t o  cons iderab le  disagreement.  Some proponents of s t a t e  sove re ign ty  read 

t h e  Tenth Amendment a s  a  sha rp  l i m i t a t i o n  on what t h e  n a t i o n a l  government can 

do and t h a t  t h e  s t a t e s  a r e  o therwise  f r e e  t o  a c t  except  where p r o h i b i t e d  by 

t h e  Cons t i t u t i on .  Advocates of an expansive n a t i o n a l  a u t h o r i t y  c la im t h a t  t h e  

Tenth Amendment h i s t o r i c a l l y  has  been over-read by i t s  proponents and t h a t  i t s  

f o r c e  was, i n  any even t ,  reduced i n  s i g n i f i c a n c e  by t h e  C i v i l  War Amendments. 

Under t h i s  view, t h e  13 th ,  14 th ,  and 15th Amendments gave t h e  n a t i o n a l  govern- 

ment, s p e c i f i c a l l y  t h e  Congress,  t h e  broad power t o  enforce  t hose  same r i g h t s  

guaranteed t o  c i t i z e n s  by t h e  C o n s t i t u t i o n  a g a i n s t  infr ingement  by t h e  na- 

t i o n a l  government, a g a i n s t  i n €  ringements by s t a t e  l e g i s l a t i o n  and po l i cy .  

Another view i s  t h a t  t h e  Tenth Amendment is a  d e c l a r a t o r y  s ta tement  of 

t h e  d i v i s i o n  of power between t h e  n a t i o n a l  government and t h e  s t a t e s .  ( s e e ,  

Berns,  1966; Mason, 1968). The Tenth Amendment s t i p u l a t e s  t h a t  t h e r e  is a  d i -  

v i s i o n  of a u t h o r i t y ,  but  adds nothing t o  t h a t  which would have been reserved  

t o  s t a t e s  without i t .  Because what is  no t  withdrawn from t h e  s t a t e s  by t h e  

C o n s t i t u t i o n  i s  undoubtedly reserved  t o  them, t he  Tenth Amendment does not 

c o n s t r a i n  n a t i o n a l  government po l i cy  i n  any s p e c i f i c  way ( s e e ,  A C I R ,  1986). 

However, f o r  a l l  t h r e e  i n t e r p r e t a t i o n s ,  t h e  meaning of what is  "dele-  

ga ted"  t o  t h e  n a t i o n a l  government i s  c r u c i a l .  What is de l ega t ed  is a  s e t  of 

e x p l i c i t ,  i f  gene ra l ,  "enumerated" powers, t he  power t o  make a l l  laws t h a t  

a r e  "necessary and proper"  f o r  ca r ry ing  out a l l  o t h e r  powers e x p l i c i t l y  

gran ted ,  and t h e  power t o  en fo rce  t h e  n a t i o n a l  C o n s t i t u t i o n  and laws a s  supreme 

t o  any s t a t e  c o n s t i t u t i o n  or  law t h a t  might c o n f l i c t  with them. Hence, t he  

breadth  of t h e  enumerated powers and t h e  meaning of t h e  Necessary and Proper  

Clause,  i n  conjunc t ion  with t h e  Supremacy Clause determine t h e  n a t i o n a l  and 

s t a t e  spheres  of a u t h o r i t y .  

From McCulloch t o  Garcia. The meaning of what is necessary  and proper  

was shaped very e a r l y  i n  t h e  landmark case of McCulloch v. Maryland, (1819). 

I n  t h i s  case ,  t h e  Supreme Court p roh ib i t ed  t h e  S t a t e  of Maryland from t a x i n g  

o r  o therwise  i n t e r f e r i n g  wi th  t h e  Bank of t h e  United S t a t e s ,  a  co rpo ra t i on  

cha r t e r ed  by t h e  Congress,  by levying  a  stamp t a x  on bank no te s  i s sued  by t h e  

Bal t imore branch of t h e  Bank. Although t h i s  case  i s  u s u a l l y  c i t e d  as  e s t ab -  

l i s h i n g  t h e  supremacy of t he  n a t i o n a l  government w i th in  i t s  de lega ted  sphere  
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of a u t h o r i t y ,  t h e  Cour t ' s  i n t e r p r e t a t i o n  of t h e  meaning of "necessary" i n  t h i s  

s p e c i f i c  d e c i s i o n  had l a s t i n g  e f f e c t s  on how fede ra l i sm  was i n t e r p r e t e d .  It 

decided t h a t ,  i f  t h e  u l t i m a t e  end of a  given n a t i o n a l  p o l i c y  is  w i t h i n  t h e  

scope of a  s p e c i f i e d  power, and i s  no t  forbidden by t h e  C o n s t i t u t i o n ,  then t h e  

Congress is  f r e e  t o  choose t h e  means t o  t h e  end. I n  o t h e r  words, "necessary" 

was not  read by t h e  Court t o  mean "abso lu t e ly  necessary" but r a t h e r  t o  mean 

"convenient" o r  "useful" .  A s  a  r e s u l t ,  t h e  n a t i o n a l  government became a b l e  

t o  expand t h e  scope of i t s  dec i s ion  making s o  long a s  t he  end o r  o b j e c t i v e  of 

t h e  po l i cy  was u s e f u l  o r  convenient i n  execut ing  some s p e c i f i e d  power. 

I n  p r a c t i c a l  t e rms ,  t h e  Supreme Court had decided t h a t  i t  was t o  d e t e r -  

mine, by v i r t u e  of i t s  power of j u d i c i a l  review,  whether t h e  end of a  Congres- 

s i o n a l  po l i cy  t h a t  r e g u l a t e s  t h e  s t a t e s  i s  wi th in  t h e  scope of s p e c i f i e d  na- 

t i o n a l  power. However, a l though McCulloch v. Maryland i n d i c a t e d  t h a t  t h e  

Court would a s s e s s  t h e  p r o p r i e t y  of t he  ends of t he  n a t i o n a l  government, i t  

p r e s c r i b e s  no s p e c i f i c  l i m i t a t i o n  and provides  t h e  Court no c l e a r  b a s i s  on 

which t o  c r a f t  d o c t r i n e  t o  d e l i n e a t e  a  s e t  of s p e c i f i c  gu ide l ines  by which r e -  

s e rved  powers might be def ined.  The Court s a i d  t h a t  i t  would ana lyze  t h e  d i s -  

pu tes  over  n a t i o n a l  r e g u l a t i o n  wi th in  t h e  contex t  of t he  enumerated powers and 

t h e  necessary and proper  c l ause  and o f f e r  i t s  judgment whether t h e  a c t i o n  l i e s  

w i th in  t h e  scope of those  powers de lega ted  t o  t he  n a t i o n a l  government, 

Yet ,  because t h e  breadth of enumerated powers has expanded over  time, t h e  

scope of t h e  n a t i o n a l  government i s  extended and t h e  p o s s i b l e  r o l e  f o r  t h e  

s t a t e s  is  l imi t ed .  A c l a s s i c a l  i l l u s t r a t i o n  i s  t h e  Commerce Clause. Despi te  

whatever may have been t h e  Founding F a t h e r s '  i n t e n t i o n s ,  t h e  meaning of " in-  

t e r s t a t e  commerce" has  grown and, wi th  t h i s  growth, t h e  range of a c t i v i t i e s  

s u b j e c t  t o  Congressional  l e g i s  l a t i o n  has  mu l t i p l i ed .  

An imp l i ca t i on  of McCulloch r e l e v a n t  t o  t h e  i s s u e  of t h e  contemporary 

f e d e r a l  cou r t s  and t h e  s t a t e s '  autonomy is t h a t  the  c o n s t i t u t i o n a l  foundat ions 

of f ede ra l i sm  p l a c e  r e s p o n s i b i l i t y  f o r  p r o t e c t i n g  s t a t e  a u t h o r i t y ,  i f  only i n -  

d i r e c t l y ,  with t h e  f e d e r a l  cou r t s .  The i r  i n t e r p r e t a t i o n  of what a c t i v i t i e s  

a r e  w i th in  t h e  powers de lega ted  t o  t h e  n a t i o n a l  government determines what is  

and i s  not l e f t  i n  t he  hands of t h e  s t a t e s .  However, t h e  t e s t  used by t h e  

c o u r t s  t o  determine what ac t i ons  a r e  and a r e  not w i th in  t h e  purview oE the  na- 

t i o n a l  government is  a  nega t ive  one f o r  t h e  s t a t e s ;  t he  emphasis i s  on f a sh -  

ion ing  a  t e s t  t o  a s s e s s  p r e c i s e l y  what powers have been de lega ted  t o  t h e  na- 

t i o n a l  government wi th  l i t t l e  o r  no e x p l i c i t  cons ide ra t i on  of t h e  s t a t e s .  
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Presumably, such a  t e s t  would cons ider  whether t h e  ends of a  Congres- 

s i o n a l  p o l i c y  were c o n s i s t e n t  w i th  some n a t i o n a l  i n t e r e s t ,  o b j e c t i v e ,  o r  pur- 

pose; whether t h e  ends were achievable  by t h e  e x e r c i s e  of a power de lega ted  t o  

t he  n a t i o n a l  government; and whether t he  p a r t i c u l a r  a c t i o n  was both necessary 

and proper  t o  achieve such an ob jec t ive .  I f  t h e  po l i cy  was necessary  t o  execute  

one of t he  enumerated powers (e.g., a  n a t i o n a l  t a x ,  we l f a re ,  o r  commerce p o l i -  

c y ) ,  then  t h e  a c t i o n  would be w i t h i n  t h e  de lega ted  powers of t h e  Congress. I n  

t h e  absence of a  n a t i o n a l  connect ion,  t h e  Court would presumably cons ider  t h e  

a b i l i t y  t o  a c t  i n  t h e  a r e a  beyond t h e  de lega ted  powers of t h e  n a t i o n a l  govern- 

ment and thereby,  un le s s  t h e  s t a t e s  were exp res s ly  p roh ib i t ed ,  f i n d  t h a t  t h e  

s t a t e s  have t h e  reserved  power of formula t ing  po l i cy  i n  t h e  area.2/  - 
Problems confront ing  the  f e d e r a l  c o u r t s  i n  shaping the  app ropr i a t e  limits 

of t h e  n a t i o n a l  government and, thereby d e f i n i n g  t h e  scope of s t a t e  govern- 

ments, a r e  d rama t i ca l ly  h igh l igh ted  i n  t he  Supreme Court 's d e c i s i o n  concerning 

Congressional  a u t h o r i t y  over s t a t e  and l o c a l  p u b l i c  employees i n  a  case  decided 

i n  1985. I n  Garcia v. San Antonio Metropol i tan  T r a n s i t  Author i ty ,  e t  a l . ,  t h e  

Court overturned an  e a r l i e r  dec i s ion  (National  League of C i t i e s  v. Usery, 

1976)  and he ld  under t h e  Commerce Clause t h a t  t h e  Congress had t h e  a u t h o r i t y  

t o  r e g u l a t e  t h e  wages of l o c a l  t r a n s i t  employees (by r e q u i r i n g  t h e  t r a n s i t  au- 

t h o r i t y  t o  adhere t o  n a t i o n a l  minimum wage s t anda rds )  d e s p i t e  ob jec t ions  t h a t  

t he  r egu la t ions  would have negat ive consequences on t h e  f i n a n c i n g  of a  t r a d i -  

t i o n a l  l o c a l  government func t ion .  

I n  reaching i t s  dec i s ion ,  t h e  Court reasoned t h a t  t h e  e x p l i c i t  b a s i s  f o r  

provid ing  p r o t e c t i o n  t o  s t a t e s  i n  t h e  f e d e r a l  system is  not normally a  respon- 

s i b i l i t y  of t he  jud ic i a ry .  Federal ism's  i n t r i n s i c  i n s t i t u t i o n a l  c h a r a c t e r i s -  

t i cs - - represent  a t i o n  i n  Congress of the  s t a t e s  ' i n t e r e s t s  through the views 

of Senators  and Represent a t  ives--provide t h e  app ropr i a t e  means f o r  determining 

whether v i a b i l i t y  of t h e  s t a t e s  is  diminished by the  otherwise l e g i t i m a t e  na- 

t i o n a l  government ac t ions .  This  means t h a t  t h e  Court i s  s t i l l  without  working 

c r i t e r i a  t o  d e f i n e  the  l e g i t i m a t e  scope of s t a t e  independence, i.e., by l i m i t -  

i n g  t h e  scope of enumerated powers and i n t e r p r e t i n g  t h e  Necessary and Proper  

Clause,  and, thereby ,  d i s t i n g u i s h i n g  the  scope of n a t i o n a l  and s t a t e  govern- 

ments. The locus  of dec i s ion  making wi th  r e spec t  t o  whether t h e  s t a t e s '  i n t e r -  

e s t s  a r e  enhanced o r  impaired,  i s  now i n  t h e  Congress. 

Rel iance on t h i s  f e a t u r e  of t he  p o l i t i c a l  process  t o  s e t t l e  ques t ions  con- 

cern ing  s t a t e s  ' i n t e r e s t s  has s u b s t i t u t e d  what may be an even weaker mechanism 
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f o r  ensur ing  s t a f e  a u t h o r i t y  than  t h e  a l r eady  weak j u d i c i a l  t e s t  of whether 

Congressional  p o l i c y  f a l l s  w i th in  t h e  scope of enumerated powers and t h e  mean- 

i n g  of t h e  Necessary and Proper Clause. The Court ' s  assumption t h a t  s t a t e  

i n t e r e s t s  are represented  i n  Congress has  not  been confirmed. Research on 

Congressional vo t ing  has not demonstrated t h a t  t h e  s t a t e s '  form vo t ing  b locs  

t o  p r o t e c t  t h e i r  i n t e r e s t s .  Hence, Garcia may represent  a  f u r t h e r  weakening 

of t h e  p o s i t i o n  of t h e  s t a t e s .3 /  - 
Fa i l ed  Attempts t o  Use t h e  Tenth Amendment. Although Garcia  may be p a r t  

of a  t r a d i t i o n  ex tending  back t o  McCulloch v. Maryland t h a t  dep rec i a t e s  t h e  

s t a t e s '  reserved  powers, t h e  Supreme Court did at tempt  t o  u s e  t h e  Tenth 

Amendment as a  working c r i t e r i o n  t o  de l imi t  t he  proper sphere of the n a t i o n a l  

government i n  t h e  1920s and 1930s. The Court made a  s e r i e s  of ru l ings  t h a t  

found Congressional l e g i s l a t i o n  i n  the  a r e a s  of economic r e g u l a t i o n ,  t a x i n g ,  

and spending t o  be u n c o n s t i t u t i o n a l ,  because they were i n  c o n f l i c t  wi th  jud i -  

c i a l  d e f i n i t i o n s  of i n t e r s t a t e  commerce, t axes  and expenditures .  Well-known 

examples inc lude  t h e  Cour t ' s  s t r i k i n g  down c h i l d  labor  s tandards  i n  Hammer v. 

Dagenhart, 1918. Here the  Court embellished the  Tenth Amendment t o  read t h a t  

powers not " ' express ly  ' delega ted  t o  t h e  n a t i o n a l  government a r e  reserved" 

(emphasis added). Other i l l u s t r a t i o n s  inc lude  the  Child Labor Tax Case, 1922, 

i n  which t h e  Court he ld  u n c o n s t i t u t i o n a l  a  f e d e r a l  t a x  on ne t  annual prof i t s  

of bus inesses  t h a t  employed c h i l d  l abo r ,  ho ld ing  them t o  be p e n a l t i e s  r a t h e r  

t han  t r u e  taxes .  Another key case  was - U.S. v. Bu t l e r ,  which d e a l t  with t h e  

Agr i cu l tu ra l  Adjustment Act (AAA) of 1936. That a c t  provided f e d e r a l  payments 

t o  farmers  who cooperated i n  t h e  government's program of p r i c e  s t a b i l i z a t i o n  

through product ion con t ro l .  The Court found t h a t  t h e  M A  i n f r i n g e d  on s t a t e  

p re roga t ives  under t h e  Tenth Amendment, d e s p i t e  Congressional power t o  t a x  

and spend f o r  t he  gene ra l  welfare .  

Beginning i n  1937, t h e  Supreme Court reversed the  t rend  of r e s t r i c t i n g  

n a t i o n a l  government a c t i v i t y  i n  economic pol icy  making on the  bas i s  of t h e  

Tenth Amendment. I n  cases  t h a t  yea r ,  such a s  Nat ional  Labor Rela t ions  Board 

Davis, t h e  Court v. Jones and Laughlin S t e e l  Co. and Steward Machine Co. v. 

s h i f t e d  t o  a  p o s i t i o n  of f i nd ing  t h e  Tenth Amendment t o  be of l imi t ed  relevance 

i n  a s se s s ing  t h e  c o n s t i t u t i o n a l i t y  of Congressional t ax lng  aed spending p o l i -  

c i e s .  This  s h i f t ,  of course,  was t h e  product of widespread pub l i c  support  f o r  

t h e  agenda of t h e  New Deal and a  r epud ia t ion  of t h e  i n t e l l e c t u a l  underpinnings 

of t h e  Court ' s  reasoning p r i o r  t o  1937. The pre-1937 j u d i c i a l  fo ray  t o  enforce  
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federalism by limiting the scope of enumerated powers under the Tenth Amend- 

ment did not enhance the positi0.n of the states in the long run. In fact, the 

refusal of the judiciary after 1937 to limit the national government under the 

pre-New Deal interpretation of the Tenth Amendment, combined with its inabil- 

ity to find limits under the McCulloch interpretation of "necessary and pro- 

per," may have motivated the Court finally to transfer this responsibility to 

Congress in the Garcia case. 

Additional Implications of McCulloch. McCulloch v. Maryland and its 

progeny have established not only that the national government is supreme with- 

in its delegated sphere of authority, but also that its delegated sphere is 

virtually unlimited, with the exception of express constitutional prohibitions 

placed upon it, of which there are none with respect to the states (see, ACIR, 

1986). In light of this fact, some critics of contemporary court decisions 

are willing to concede that federalism plays a minor role in defining the di- 

vision of governmental authority and in defining what comprises a right pro- 

tected by the Constitution from abridgement by the states; but they argue that 

federalism deserves the highest priority when the courts go about interpreting 

Congressional legislation and crafting relief. 

If federalism is to endure in the presence of such an unlimited national 

government, it is argued that the federal courts must take into account the 

states1 ability to per'form their functions in an effective manner despite the 

establishment of national supremacy. Hence, the federal courts need to consi- 

der the viability of the states in order to interpret the meaning of national 
, , 

legislation and to fashion relief in ways that do not sacrifice the states' 

authority (Howard, 1980). 

Much of this criticism is directed at the judicial interpretations of 

the Civil Rights Act of 1871. The first section of this act, which is now 

Section 1983 of Title 42 of the United States Code, was interpreted in the 

1960s to permit citizens to bring suits against state and local officials when 

their actions were found to violate constitutional rights. On the basis of 

Section 1983, the federal courts have subsequently designed extensive changes 

in state institutions, such as prisons, mental health facilities, and schools 

to bring them into conformity with judicially enumerated constitutional stan- 

dards. 

Controversy over Section 1983, as it is commonly labeled, centers on 

whether state interests are adequately taken into account in light of the prin- 
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c i p l e  of federa l i sm.  The c o u r t s  ' c r i t i c s  sugges t  t h a t  when r i g h t s  a r e  de f ined ,  

s t a t e  a u t h o r i t y  is  dep rec i a t ed  and t h e  concept ions of " c i t i z e n s "  and t h e i r  

r i g h t s  a r e  expanded t o  i nc lude  a  wider  range of i nd iv idua l s  and a  g r e a t e r  num- 

ber of r i g h t s  (Nagel,  1979). Be l iev ing  t h a t  contemporary c o u r t s  a r e  t o o  i n -  

t r u s i v e  i n  t h i s  r ega rd ,  concre te  sugges t ions  have been advanced r ega rd ing  how 

s t a t e  i n t e r e s t s  can and should be given g r e a t e r  weight (Nagel,  1978). 

Contemporary observers  po in t  t o  s e v e r a l  ways i n  which t h e  f e d e r a l  c o u r t s  

may have i n t e r p r e t e d  Congressional  l e g i s l a t i o n  and c r a f t e d  r e l i e f  i n  a  manner 

t h a t  is i n c o n s i s t e n t  w i th  t h e  c o n s t i t u t i o n a l  p r i n c i p l e  of federalism--autono- 

mous and v i a b l e  s ta tes--given the  presence of a  n a t i o n a l  government with s o  

few l i m i t a t i o n s  p laced  upon i t s  a b i l i t y  t o  r e g u l a t e  s t a t e s  ' a c t i v i t i e s .  The 

f e d e r a l  cou r t s  a r e  a l l e g e d  t o  have sh i rked  t h e i r  cons ide ra t i on  of s t a t e s '  i n -  

t e r e s t s  and, a s  a  r e s u l t ,  t h e  a b i l i t y  of t h e  s t a t e s  t o  f u n c t i o n  a s  l e g i t i m a t e  

and a u t h o r i t a t i v e  u n i t s  i s  be l ieved  t o  have been hampered u n j u s t i f i a b l y .  

FEDERALISM AND POLITICAL VALUES 

The l i t e r a t u r e  on American f ede ra l i sm  con ta in s  a  d i v e r s i t y  of opinion on 

e x a c t l y  how a  s t r u c t u r a l  d i v i s i o n  of a u t h o r i t y  between l e v e l s  of government 

f o s t e r s  c e r t a i n  va lues .  For example, whereas some observe f ede ra l i sm  enhanc- 

p o l i t i c a l  freedom, o t h e r s  s e e  i t  a s  e i t h e r  having no connect ion (Neumann, 1962) 
r 

o r  pe rmi t t i ng  l o c a l  m a j o r i t i e s  t o  t y r ann ize  m i n o r i t i e s  (R ike r ,  1964; but s e e  

Riker ,  1982). One c o n t r i b u t i n g  Eactor t o  t h e  lack  of unanimity on f ede ra l i sm ' s  

r e l a t i o n s h i p  t o  p o l i t i c a l  values  i s  the  changing d i v i s i o n  of a u t h o r i t y .  A s  

h i s t o r i a n s  have noted (e.g. ,  Sche iber ,  1980), t h e  p a t t e r n  began wi th  a  long 

per iod  of dua l  f ede ra l i sm  (1789-1861) and was followed by i n c r e a s i n g  c e n t r a l -  

i z a t i o n  (1862-1945) and then s t a t e  involvement,  p r imar i l y  i n  form of adminis- 

t e r i n g  n a t i o n a l  programs (1946-80). Some a n a l y s t s  s e e  tendenc ies  of a  l im i t ed  

r e t u r n  t o  dua l  f ede ra l i sm ,  a t  l e a s t  i n  c e r t a i n  a r ea s  (Sche tber ,  1980). 

Y e t ,  d e s p i t e  t h e  f a c t  t h a t  s h i f t s  i n  t he  d i v i s i o n  of a u t h o r i t y  have oc- 

cu r r ed ,  c e r t a i n  b a s i c  b e n e f i t s  remain a s s o c i a t e d  wi th  t h e  p r i n c i p l e  of d iv ided  

au tho r i t y .  Modern t h e o r i s t s  p o s i t  t h a t  f ede ra l i sm  promotes p o s i t i v e  va lues ,  

bu t  d i f f e r e n t  academic d i s c i p l i n e s  emphasize p a r t i c u l a r  f e a t u r e s  t h a t  c r e a t e  

d i f f e r e n t  conceptual  frameworks of f ede ra l i sm  ( e . g . ,  A C I R ,  1981). A s  a r e s u l t ,  

a l though t h e r e  i s  no one, d e f i n i t i v e  theory  of federa l i sm,  t h e  fo l lowing  i s  a  

l i s t  of t h e  advantages t h a t  have been a sc r ibed  t o  t he  r o l e  of t h e  s t a t e s  i n  

t h e  f e d e r a l  system. 
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1. I n  a  d i v e r s e  s o c i e t y ,  t h e  e x i s t e n c e  of i n d i v i d u a l  s t a t e s  ensures  a  
g r e a t e r  degree of correspondence between p u b l i c  p o l i c y  and l o c a l  
p re fe rences  (Macmahon, 1962; Oates ,  1972; Olson, 1969 ; Ostrom, 1973; 
Tiebout ,  1956; Tul lock ,  1969). 

2. Autonomous s t a t e s  y i e l d  g r e a t e r  exper imenta t ion  and d i f f u s i o n  of pol- 
i c y  innovat ions  (Grodzins,  1966; Macmahon, 1962; Scheiber  , 1980). 

3 .  Independent s t a t e s  a r e  sources  of coun te rva i l i ng  power t o  n a t i o n a l  
monopolies (Ostrom, 1971, 1973; Truman, 1971). 

4. S t a t e  governments a r e  c l o s e  t o  t h e  people i n  a  v a r i e t y  of ways, p o l i -  
t i c a l  p a r t i c i p a t i o n  is  encouraged, a l i e n a t i o n  i s  minimized, and c i t i -  
zens a r e  more informed, a l l  of which makes s t a t e  and l o c a l  govern- 
ments more r e spons ib l e  (E laza r  , 1968; Grodzins , 1966; Ostrom, 1973 ; 
Scheiber ,  1980) and p r o t e c t s  i n d i v i d u a l  l i b e r t y  (Brennan and Buchan- 
an ,  1980, 1982). 

5. Autonomous s t a t e s  reduce t h e  a d m i n i s t r a t i v e  and p o l i t i c a l  burdens 
p laced  on t h e  n a t i o n a l  government's agenda and, t he reby ,  minimize t h e  
s e r i o u s  problems inheren t  i n  managing complex p o l i c i e s  i n  a  c e n t r a l -  
i z e d  manner (Ostrom, 1973; Sche iber ,  1980; Weidner, 1962). 

These va lues  a r e  d i r e c t l y  r e l evan t  t o  t h e  f e d e r a l  c o u r t s  ' dec i s ions .  

When a s s e s s i n g  t h e  r e l a t i v e  importance of t h e  s t a t e s  ' i n t e r e s t s  and t h e  e f -  

f e c t s  of j u d i c i a l  dec i s ions  on those  i n t e r e s t s ,  t h i s  l i s t  sugges t s  t h a t  t h e r e  

a r e  advantages t o  be gained from d iv ided  governmental a u t h o r i t y .  I f  t h e s e  

values  a r e  t h r ea t ened  by a  p a r t i c u l a r  n a t i o n a l  po l i cy ,  such a  t h r e a t  c o n s t i -  

t u t e s  a  ground f o r  dec id ing  t o  r e s t r a i n  t h e  n a t i o n a l  government by denying i t  

t h e  a u t h o r i t y  t o  a c t .  

F i n a l l y ,  t h e s e  values  a r e  p e r t i n e n t  t o  empi r i ca l  ana lyses  of t h e  contro-  

versy concerning t h e  impact of t h e  f e d e r a l  c o u r t s  on t h e  s t a t e s .  They provide 

a  r a t i o n a l e  f o r  choosing s u b s t a n t i v e  a r e a s  f o r  t he  purpose of t e s t i n g  proposi-  

t i o n s  concerning t h e  consequences of cour t  dec i s ions ;  t h e  a r e a s  s e l e c t e d  

should accen tua t e  t h e  va lues  of federa l i sm.  

SUMMARY 

The p r i n c i p l e s  and values of f ede ra l i sm  have been s u b j e c t  t o  r e d e f i n i t i o n  

and refinement a s  s o c i e t y  has  changed. Some po in t s  i n  American h i s t o r y  mark 

c r i t i c a l  s h i f t s  i n  f ede ra l i sm ' s  s t r u c t u r e  whi le  o t h e r s  s i g n a l  more incremental  

modlf i c a t i o n s .  The f a c t  remains t h a t  t he  f e d e r a l  c o u r t s  a r e  key a c t o r s  i n  de- 

t e rmin ing  t h e  d i r e c t i o n  of t he se  changes. 

The Supreme Court and t h e  lower f e d e r a l  cou r t s  have been f o r c e s  f o r  g r e a t -  

e r  c e n t r a l i z a t i o n  i n  t h e  f e d e r a l  system by agree ing  t o  an expansion of Con- 

-2 1- 



g r e s s i o n a l  a u t h o r i t y  t o  r e g u l a t e ,  t a x ,  and spend, whi le  s imul taneous ly  re- 

s t r i c t i n g  t h e  same a b i l i t y  of t h e  s t a t e s .  For an  i n t e r m i t t e n t  pe r iod  between 

1918 and 1936 t h e  Supreme Court a t tempted t o  u se  t h e  Tenth Amendment t o  l i m i t  

t h e  scope of t h e  rlatiorlal goverument 's economic po l i cy  making. However, t h a t  

e f f o r t ,  which was te rmina ted  by t h e  upheaval of t h e  Great  Depression,  was p o l i -  

t i c a l l y  unpopular,  and became i n t e l l e c t u a l l y  d i s c r e d i t e d .  Although t h e  f e d e r a l  

cou r t s  have been r e l a t i v e l y  i n a c t i v e  i n  r e s t r i c t i n g  t h e  n a t i o n a l  government, 

contemporary c r i t i c s  contend t h a t  t h e  j u d i c i a r y  has  agg re s s ive ly  cons t r a ined  

s t a t e  a u t h o r i t y  through t h e  impos i t ion  of c o n s t i t u t i o n a l  s t anda rds  across  a  

wide range of po l i cy  a r ea s .  Moreover, c r i t i c s  of cu r r en t  cou r t  involvement may 

f e a r  t h a t  an asymmetric a p p l i c a t i o n  of t h e  s u b s t a n t i v e  due process  d o c t r i n e  t o  

s t a t e s  but no t  t o  t he  na t iona l  government, may portend f u r t h e r  s h i f t s  i n  t h e  

balance of power between t h e  nat ior la l  government arld t h e  s t a t e s .  

Much of t h e  c r i t i c i s m  of t he  c o u r t s  i s  four~ded on t h e  b e l i e f  t h a t  t hey  

have not honored s u f f i c i e n t l y  t he  autonomy of t h e  s t a t e s  and t h a t  t h i s  l a ck  of 

recogni t ior l  has  eroded t h e  p r i n c i p l e s  and has  impaired t h e  va lues  of f e d e r a l -  

i s m .  Consequently,  a  review of t h e  ways t h a t  t h e  f e d e r a l  c o u r t s  have come t o  

t h i s  p o s i t i o n  w i l l  c l a r i f y  the  fo rces  behind t h e  t r ends  i n  cou r t  po l i cy  t h a t  

a r e  t h e  s u b j e c t  of t h i s  s t r o n g  c r i t i c i s m .  

NOTES 

11 There a r e  o t h e r  p rov i s ions  of t h e  Cor~s t i t u t i o r l  t h a t  bear  011 t h e  a u t h o r i t y  
of s t a t e  governments a l though they a r e  q u i t e  secondary t o  t h e  Tenth Amend- 
ment, t h e  Necessary and Proper  Clause,  and t h e  Supremacy Clause. For a n  
exhaus t ive  l i s t  of t he se  p rov i s ions ,  s e e  Choper , 1977, and M i l l e r ,  1985. 

21 There a r e  l l m i t s  t o  how f a r  t h e  j u d i c i a l  process  of i n t e r p r e t i n g  t h e  mean- - 
i n g  of "necessary" can go before  t h e  power of t h e  s t a t e s  i s  vanquished. 
The outcomes from t h e  e s t ima t ion  of r ~ a t i o n a l  i u t e r e s  t p o t e n t i a l l y  can 
undermir~e t h e  v i a b i l i t y  of t he  s t a t e s  a s  p o l i t i c a l  u n i t s .  Hence, i f  t h e  
cor~di t io r l s  f o r  t h e  s t a t e s  t o  e x i s t  a s  a l t e r n a t i v e  l e v e l s  of government 
a r e  t h r ea t ened  by Corlgressiorlal a c t i o n ,  t h e  Court presumably would dec ide  
cases  i n  t h e  s t a t e s '  favor .  For a  more e l a b o r a t e  explarlatiorl of how t h e  
v i a b i l i t y  of t h e  s t a t e s  can be,  and has  been taken  i n t o  account by t h e  
Supreme Court s e e  Nagel, 1981. Nagel has proposed t h a t  t h e r e  a r e  a t  
l e a s t  f ou r  condi t ions  and argues t h a t  some Supreme Court op in io r~s  have 
taken  them l rlto account.  Although Nagel c la ims t h a t  t h e s e  cond i t i ons  can 
be c u l l e d  from t h e  w r i t i n g s  of t h e  Founding Fa the r s ,  one such d e c i s i o n  



31 For some c r i t i c s  of Garcia, the degree of the s t a t e s  ' representation i n  - 
Congress i s  irre levant ,  because the question of the limits of the national 
government's powers is a constitutional  rather than a p o l i t i c a l  matter. 





Chapter 3 

DOCTRINAL DEVELOPMENTS 

INTRODUCTION 

I n  the  l a s t  50 yea r s ,  t h e  f e d e r a l  c o u r t s  have s t e a d i l y  expanded the mean- 

i n g  of c o n s t i t u t i o n a l  r i g h t s  i n  many po l i cy  a reas  and have reviewed s t a t e  p o l i -  

c i e s  and p r a c t i c e s  accord ingly . l /  - This  ex tens ion  occurred not  only i n  t h e  

c o u r t s '  nega t ing  s p e c i f i c  s t a t e  a c t i o n s  a s  u n c o n s t i t u t i o n a l ,  but  a l s o  i n  i m -  

posing a f f i r m a t i v e  c o n s t i t u t i o n a l l y  based ob l iga t ions  on t h e  s t a t e s .  Under- 

l y i n g  t h i s  t r e n d  has been the  development of suppor t ing  l e g a l  doc t r ines  t h a t  

d e f i n e  t h e  source of c i t i z e n s '  c o n s t i t u t i o n a l  r i g h t s ,  t he  s p e c i f i c  content  of 

those  r i g h t s ,  and t h e  formation of remedies when the  c o u r t s  determine t h a t  

r i g h t s  have been v io l a t ed .  

Much of t h i s  is  due t o  an  expanded i n t e r p r e t a t i o n  of po r t ions  of t h e  Con- 

s t i t u t i o n ,  i n  p a r t i c u l a r ,  t h e  14th  Amendment. P r i o r  t o  t h e  adoption of t h e  

14th  Amendment, t h e  Cons t i t u t ion  o f f e r e d  few and only l i m i t e d  p r o h i b i t i o n s  on 

t h e  s t a t e s  wi th  regard  t o  governance of t h e i r  c i t i z e n s .  The 14th Amendment, 

adopted i n  t h e  a f te rmath  of t h e  C i v i l  War, provides t h a t  t h e  n a t i o n a l  govern- 

ment has  t h e  a u t h o r i t y  t o  p r o t e c t  c e r t a i n  i n d i v i d u a l  r i g h t s  a g a i n s t  p o s s i b l e  

a c t i o n s  by t h e  s t a t e s .  The p r e c i s e  scope of t hese  r i g h t s  is  not obvious from 

t h e  language of t h e  14th Amendment and has  been a  sub jec t  of cons iderable  de- 

b a t e  over  t h e  years .  

The foundat ions f o r  many of t h e  s p e c i f i c  dec i s ions  r e s t r i c t i n g  s t a t e  ac- 

t i o n s  and implementation of s p e c i f i c  cour t  o rde r s  depend upon modern i n t e r p r e -  

t a t i o n s  given t o  t h e  14th Amendment. Although the re  a r e  c o n f l i c t i n g  views of 

e x a c t l y  what a u t h o r i t y  i s  given t o  the  n a t i o n a l  government and what r e s t r i c -  

t i o n s  a r e  placed on t h e  s t a t e s  under t h a t  amendment, c e r t a i n  views have pre-  

v a i l e d  i n  terms of d o c t r i n e ,  custom, and t r a d i t i o n .  

CREATION OF RIGHTS 

The f e d e r a l  government is e x p l i c i t l y  p roh ib i t ed  i n  t h e  C o n s t i t u t i o n  from 

i n t e r f e r i n g  wi th  t h e  r i g h t s  of i nd iv idua l s .  These r e s t r i c t i o n s  a r e  l a r g e l y  

l a i d  out  i n  t h e  B i l l  of Rights ,  t h e  f i r s t  e i g h t  amendments t o  t h e  Cons t i t u t ion .  

I n  c o n t r a s t ,  t h e r e  a r e  very few and l i m i t e d  p r o t e c t i o n s  of i n d i v i d u a l  r i g h t s  
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from s t a t e  i n t e r f e r e n c e .  An example i s  Article I ,  Sec t ion  10, which p r o h i b i t s  

s t a t e s  from "pass [ i n g l  any B i l l  of A t t a inde r ,  e x  pos t  f a c t o  law, o r  law i m -  

p a i r i n g  t h e  Ob l iga t ion  of Contracts. . ."  

Those o r i g i n a l  r e s t r i c t i o n s  on s t a t e  a c t i o n s  c l e a r l y  were overshadowed by 

t h e  adopt ion of t h e  14 th  Amendment. The f i r s t  s e c t i o n  of t h e  amendment reads  

a s  fol lows:  

A l l  persons born o r  n a t u r a l i z e d  i n  t h e  United S t a t e s ,  
and s u b j e c t  t o  t h e  j u r i s d i c t i o n  t h e r e o f ,  a r e  c i t i z e n s  of 
t h e  United S t a t e s  and t h e  s t a t e  wherein they  r e s ide .  No 
s t a t e  s h a l l  make o r  enforce  any law which s h a l l  ab r idge  
t h e  p r i v i l e g e s  o r  immunities of c i t i z e n s  of t h e  United 
S t a t e s ;  nor  s h a l l  any s t a t e  dep r ive  any person of l i f e ,  
l i b e r t y ,  o r  p rope r ty ,  without  due process  of law; nor de- 
ny t o  any person w i t h i n  i ts j u r i s d i c t i o n  t he  equa l  pro- 
t e c t i o n  of t h e  laws. 

Of t h e  C i v i l  War Amendments, t h e  14th had t h e  s p e c i f i c  purpose of ensur- 

i n g  t he  l e g a l  p r o t e c t i o n  of newly f r e e d  s l a v e s .  Although i t s  arguably broad 

language has  provoked cont inu ing  cont roversy  a s  t o  whether i t s  purpose was 

in tended  t o  be s o  l i m i t e d ,  i t  is  c l e a r  t h a t  i t  has become t h e  primary j u s t i -  

f i c a t i o n  f o r  p r o h i b i t i o n s  a g a i n s t  s t a t e  a c t i o n  a f f e c t i n g  i n d i v i d u a l  r i gh t s . 21  - 

The f e d e r a l  c o u r t s  through t h e i r  i n t e r p r e t a t i o n  of t h e  14 th  Amendment 

have played a  key r o l e  i n  modifying t h e  r e l a t i o n s h i p  of t h e  s t a t e s  t o  i nd iv id -  

u a l  c i t i z e n s .  Development of 14th Amendment d o c t r i n e  has  come e x c l u s i v e l y  

from i n t e r p r e t a t i o n s  of t h e  Due Process  and Equal P r o t e c t i o n  Clauses.  - 3 /  

These two c l auses  became not  merely r e s t r i c t i o n s  a g a i n s t  s t a t e  i n t e r f e r e n c e  

wi th  p r i v a t e  a c t i o n  but a l s o  sources  of a f f i r m a t i v e  s t a t e  o b l i g a t i o n s  (Cox, 

1976b). The e f f e c t  was g r e a t l y  t o  expand the  na t iona l  government's ( read  

f e d e r a l  c o u r t s  ') scope of a u t h o r i t y  i n  s e t t i n g  p u b l i c  p o l i c y ,  

I n  a d d i t i o n  t o  whatever content  t h e  Due Process  Clause has  i n  i t s e l f ,  i n -  

t e r p r e t a t i o n  i n  t h e  20th century has made i t  t h e  b a s i s  f o r  t h e  ex tens ion  of 

t h e  B i l l  of Rights  i n t o  b a r r i e r s  a g a i n s t  s t a t e  a s  w e l l  a s  n a t i o n a l  government 

a c t i v i t i e s .  Commonly c a l l e d  t h e  Inco rpo ra t i on  Doct r ine ,  t h e  reasoning  t h a t  

h e l d  t h e  B i l l  of Rights  app l i cab l e  t o  s t a t e  a s  w e l l  a s  f e d e r a l  government ac- 

t i o n  became t h e  underpinning f o r  t h e  f e d e r a l  c o u r t ' s  involvement i n  t h e  admin- 

i s t r a t i o n  of c r imina l  j u s t i c e  i n  t h e  s t a t e s .  F i n a l l y ,  not only has  t h e  B i l l  

of Rights  been made app l i cab l e  t o  t h e  s t a t e s ,  but over t ime t h e  Court has  

expanded the  meaning of t he se  r i g h t s ,  wi th  t h e  e f f e c t  of f u r t h e r  cons t r a in ing  

s t a t e  ac t ion .  
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Equal P ro t ec t i on .  The c r i t i c a l  t a s k  conf r o n t i n g  t h e  j u d i c i a r y  has  been 

t o  f a s h i o n  an a p p r o p r i a t e  test t o  determine whether s t a t e  a c t i o n  v i o l a t e s  

equa l  p ro t ec t i on - - t r ea t i ng  i n d i v i d u a l s  i n  l i k e  ci rcumstances a l i k e .  Absolute 

e q u a l i t y  of t rea tment  has  never been r equ i r ed  because v i r t u a l l y  every  a c t  of 

government r equ i r e s  t h a t  d i s t i n c t  ions  be made between c l a s s e s  of c i t i z e n s  o r  

c a t e g o r i e s  of a c t i v i t i e s .  These d i s t i n c t i o n s ,  f o r  example, may determine who 

w i l l  be taxed;  which a c t i v i t i e s  w i l l  be r egu la t ed  and which w i l l  n o t ;  which 

types  of governmental s e r v i c e s  w i l l  be provided,  t o  whom, i n  what amounts and 

i n  what circumstances.  Recognizing s t a t e  dec i s ion  makers ' need f o r  d i s c r e t i o n  

i n  making po l i cy  judgments, p a r t i c u l a r l y  i n  economic and r e g u l a t o r y  m a t t e r s ,  

t h e  s t anda rd  t h a t  evolved f o r  a s s e s s i n g  t h e  c o n s t i t u t i o n a l  v a l i d i t y  of s t a t e  

c l a s s i f i c a t i o n s  was a  l e n i e n t  one: L e g i s l a t i v e l y  c r ea t ed  c l a s s i f i c a t i o n s  were 

presumed t o  be v a l i d  i f  they were r a t i o n a l l y  r e l a t e d  t o  l e g i t i m a t e  governmental 

o b j e c t i v e s .  A s t a t e  c l a s s i f i c a t i o n  would thus  be i n v a l i d a t e d  on ly  when t h e r e  

was no reasonable  b a s i s  f o r  i t .  A reasonable  b a s i s  would be found t o  e x i s t  

i f  any s e t  of f a c t s  could be p o s i t e d  i n  support  of t h e  c l a s s i f i c a t i o n .  

The " r a t i o n a l  b a s i s "  t e s t  was grounded i n  a  s t r o n g  deference  t o  s t a t e  

p o l i c y  judgments and a  presumption i n  f avo r  of t he  v a l i d i t y  of a c t i o n s  by s t a t e  

d e c i s i o n  makers. Those cha l l eng ing  l e g i s l a t i v e  c l a s s i f i c a t i o n s  on equa l  pro- 

t e c t i o n  grounds had a  very heavy burden t o  bear.  A s  a  p r a c t i c a l  ma t t e r ,  under 

t h e  r a t i o n a l  b a s i s  t e s t  only a  r a r e  s t a t e  c l a s s i f i c a t i o n  scheme would f  ail--one 

t h a t  was c l e a r l y  u n r e l a t e d  t o  a  l e g i t i m a t e  po l i cy  goa l  and r e s u l t e d  i n  i n v i d i -  

ous d i s c r imina t ion .  

The Supreme Court 's i n c r e a s i n g  s e n s i t i v i t y  t o  c i v i l  l i b e r t i e s  over t h e  

l a s t  50 yea r s  has  l e d  t o  i ts  a r t i c u l a t i o n  of a  second t e s t  f o r  a s s e s s i n g  t h e  

v a l i d i t y  of l e g i s l a t i v e  c lass i f ica t ions- -"compel l ing  s t a t e  i n t e r e s t s .  " A l -  

though most l e g i s l a t i o n  cont inues  t o  be examined under t h e  r a t i o n a l  b a s i s  t e s t  , 
a  d i f f e r e n t  t e s t  i s  used when s t a t e  laws a r e  considered t o  c r e a t e  what i n  t h e  

eyes of t h e  Court a r e  "suspec t"  c l a s s i f i c a t i o n s  of i n d i v i d u a l s  o r  t o  a f f e c t  

what a r e  c h a r a c t e r i z e d  by t h e  Court as  "fundamental r i g h t s . "  I n  those  i n s t a n -  

c e s ,  t he  presumption i n  f avo r  of the  v a l i d i t y  of s t a t e  l e g i s l a t i o n  is reversed :  

The burden of proof i s  s h i f t e d  t o  t h e  s t a l e  and i t  is r equ i r ed  t o  show not  

merely t h a t  t h e r e  is a  r a t i o n a l  po l i cy  b a s i s  f o r  t he  d i s t i n c t i o n s  but  t h a t  t h e  

c l a s s i f i c a t i o n  scheme is  j u s t i f i e d  by a  "compelling s t a t e  i n t e r e s t . " 4 /  - 

The development and use of t h e  "compelling s t a t e  i n t e r e s t "  t e s t  have 

r a i s e d  problems on both d o c t r i n a l  and p r a c t i c a l  l eve l s .  One b a s i c  problem i s  

-2 7- 



t h a t  t h e r e  a r e  no o b j e c t i v e  o r  agreed-upon s tandards  f o r  determining which 

t e s t  t h e  Court w i l l  apply. I n  a d d i t i o n  t o  those on the  b a s i s  of r ace ,  which 

c l a s s i f i c a t i o n s  a r e  "suspect"? On what b a s i s  does one d e f i n e  a  r i g h t  as 

"fundamental"? The lack  of c e r t a i n t y  a s  t o  the  circumstances i n  which t h e  

"compelling s t a t e  i n t e r e s t "  t e s t  w i l l  be used compounds the  p r a c t i c a l  e f f e c t s  

of i t s  use: I n  those  in s t ances  where t h e  t e s t  i s  app l i ed ,  t h e  s t a t e  must jus- 

t i f y  t h e  c l a s s i f i c a t i o n ,  and t h e  burden which i t  must s a t i s f y  has been thought 

by some t o  be v i r t u a l l y  insurmountable. 

An i l l u s t r a t i o n  of t h e  d i f f i c u l t y  s t a t e s  have i n  meeting t h e  t e s t  designed 

t o  de f ine  the  meaning of "equal p r o t e c t i o n "  is shown i n  t h e  1965 case  of 

Shapiro v. Thompson. I n  t h a t  case  t h e  Supreme Court heard a  cha l lenge  t o  regu- 

l a t i o n s  t h a t  mandated a  one-year residency per iod  f o r  e l i g i b i l i t y  f o r  assis- 

tance  under t h e  Aid t o  Famil ies  wi th  Dependent Children (AFDC) program. The 

e f f e c t  of t he  r e g u l a t i o n  was t o  c r e a t e  two c l a s s e s  of needy r e s i d e n t s :  those  

who had l i v e d  i n  t h e  j u r i s d i c t i o n  more than  one yea r  and those  who had been 

r e s iden t  l e s s  than one year .  

The s t a t e  had sought t o  j u s t i f y  t h e  d i s t i n c t i o n  between needy r e s i d e n t s  

by showing t h a t  t he  wa i t i ng  per iod  requirement was d i r e c t e d  p r imar i ly  a t  pre- 

s e r v i n g  t h e  f i s c a l  i n t e g r i t y  of the  AFDC program. It would f a c i l i t a t e  budget 

planning,  provide an  o b j e c t i v e  c r i t e r i o n  of res idency ,  minimize t h e  opportu- 

n i t y  f o r  f r aud ,  and encourage an  i n d i v i d u a l ' s  e a r l y  e n t r y  i n t o  t h e  work force.  

The Court ,  however, requi red  more than a  r a t i o n a l  b a s i s  f o r  t h e  c l a s s i -  

f  i c a t  ion. The one-year wa i t i ng  per iod  burdened ind iv idua l s  i n  e x e r c i s i n g  

t h e i r  " r igh t  t o  t r a v e l ,  " which t h e  Court recognized a s  a  fundamental cons t i t u -  

t i o n a l  r i g h t .  I n  reviewing t h e  ob jec t ives  advanced i n  support  of t h e  c l a s s i -  

f i c a t i o n ,  t h e  Court found no compelling s t a t e  i n t e r e s t  s u f f i c i e n t  t o  j u s t i f y  

t h e  infringement of t h i s  r i g h t  t o  t r a v e l .  The wa i t i ng  per iod  requirement was 

t h e r e f o r e  i n v a l i d a t e d  a s  inv id ious  d i sc r imina t ion  denying r e s i d e n t s  equal  pro- 

t ec t ion .  

Problems with t h e  use  of t h e  "compelling s t a t e  i n t e r e s t "  t e s t  were l a i d  

out i n  the vigorous d i s s e n t  i n  Shapiro by J u s t i c e  Harlan. Harlan f i r s t  c r i t i -  

c ized  t h e  Court ' s  d e f i n i t i o n  of t h e  r i g h t  t o  t r a v e l ,  which t h e  major i ty  d i d  

not  ground i n  any p a r t i c u l a r  c lause  of t h e  Cons t i t u t ion ,  a s  fundamental. I n  

h i s  view, t h e  Court was merely "p i ck [ ing ]  out  p a r t i c u l a r  human a c t i v i t i e s ,  

c h a r a c t e r i z  [ i n g ]  them a s  fundamental, and g i v [ i n g ]  them added p r o t e c t i o n  under 

an  unusually s t r i n g e n t  equal  p r o t e c t i o n  t e s t .  " The r e s u l t  of such an approach, 
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argued Harlan,  was t h a t  t h e  Court was t a k i n g  on t h e  c h a r a c t e r  of a  "super- 

l e g i s l a t u r e , "  i n t e r j e c t i n g  i t s e l f  and new C o n s t i t u t i o n a l  s t a n d a r d s  i n t o  broad 

a r e a s  of l e g i s l a t i v e  p o l i c y  making. The normal presumption i n  f avo r  of t h e  

c o n s t i t u t i o n a l i t y  of s t a t e  l e g i s l a t i o n  was reversed ,  and t h e  l i k e l i h o o d  f o r  

d i v e r s i t y  and exper imenta t ion  i n  s t a t e  p o l i c i e s  and programs was s h a r p l y  re -  

duced i f  no t  e l imina t ed .  I n  l i g h t  of t h e  h i s t o r y ,  of t h e  14 th  Amendment and 

i t s  e x p l i c i t  focus  on ensu r ing  t h e  l e g a l  r i g h t s  of t h e  f r e e d  s l a v e s ,  Harlan 

would have l i m i t e d  t h e  "compelling s t a t e  i n t e r e s t "  t e s t  t o  c l a s s i f i c a t i o n s  

made on t h e  b a s i s  of race.  Harlan,  t h u s ,  would have reviewed--and upheld--the 

s t a t e  c l a s s i f i c a t i o n  accord ing  t o  the  r a t i o n a l  b a s i s  test. 

Due Process.  A major development over  t h e  l a s t  two decades i n  t h e  evolv- 

i n g  i n t e r p r e t a t i o n  of t h e  14th Amendment has  been t h e  Supreme Court 's expansion 

of what c o n s t i t u t e s  "property"  under t h e  Due Process  Clause.  H i s t o r i c a l l y ,  

t h e  law has  drawn a l i n e  between " r i g h t s "  and "p r iv i l eges .  " With r e spec t  t o  

due process  p r o t e c t i o n ,  r i g h t s  were c a r e f u l l y  p ro t ec t ed  from governmental i n -  

t e r f e r e n c e ;  p r i v i l e g e s ,  on t h e  o t h e r  hand, were no t .  However, t h e  growth i n  

s o c i a l  we l f a r e  l e g i s l a t i o n  w i th  i t s  wide range of s t a t u t o r y  e n t i t l e m e n t s  t o  

government s e r v i c e s  caused t h e  Court t o  r e j e c t  t h e  r i g h t s  and p r i v i l e g e s  d i -  

chotomy. Under t r a d i t i o n a l  c a t e g o r i z a t i o n s ,  s e r v i c e s  o r  b e n e f i t s  provided by 

t h e  s t a t e  were cons idered  p r i v i l e g e s  which could be o f f e r e d  o r  withdrawn a t  

t h e  government's s o l e  d i s c r e t i o n .  U l t ima te ly ,  t h e  Court recognized s t a t u t o r y  

e n t i t l e m e n t s  a s  a p rope r ty  i n t e r e s t  wa r r an t ing  due process  p ro t ec t i on .51  - 

Categor iz ing  var ious  governmental e n t i t l e m e n t s  a s  c r e a t i n g  c o n s t i t u t i o n -  

a l l y  p ro t ec t ed  p rope r ty  r i g h t s  and imposing due process  requirements  on t h e  

t e rmina t ion  of program b e n e f i t s  has  had consequences i n  a  wide range of 

p o l i c y  a r ea s .  The immediate r e s u l t  has  been t h e  " c o n s t i t u t i o n a l i z a t i o n "  of 

decis ion-making procedures  wi th  r e spec t  t o  government programs and s e r v i c e s ,  

ranging  from income maintenance and s o c i a l  s e c u r i t y  b e n e f i t s  t o  p roba t ion ,  

occupat iona l  and p r o f e s s i o n a l  l i c e n s i n g ,  educa t ion ,  employment, and s o  f o r t h .  

P l ac ing  t h e s e  governmental a c t i v i t i e s  under  a  c o n s t i t u t i o n a l  s h i e l d ,  it is 

a s s e r t e d ,  s u b j e c t s  t h e  a d m i n i s t r a t o r s  t o  a  s i g n i f i c a n t  degree of f e d e r a l  over- 

s i g h t ,  c o n s t r i c t i n g  t h e  a u t h o r i t y  and d i s c r e t i o n  t h a t  may be needed t o  run  

va r ious  programs e f f i c i e n t l y  and w i t h i n  budgetary l i m i t s  (Frug, 1978). 

The l e v e l  of involvement i n  s t a t e  a c t i v i t i e s  t h a t  has  occur red  i s  i l l u s -  

t r a t e d  by Goss v. Lopez, (1975).  This c a s e  involved a due process  cha l lenge  

t o  procedures  i n  t h e  Ohio p u b l i c  schools  which permit ted s t u d e n t s  t o  be sus-  
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pended f o r  up t o  t e n  days without  a  hea r ing  e i t h e r  before  o r  a f t e r  t h e  suspen- 

s i o n  dec is ion .  I n  examining the  s t u d e n t s '  conten t ion ,  t h e  Court f i r s t  looked 

t o  t h e  r i g h t  o r  i n t e r e s t  f o r  which they sought due process  p ro t ec t i on .  A l -  

though Ohio has  no c o n s t i t u t i o n a l  o b l i g a t i o n  t o  ope ra t e  a  p u b l i c  school  sys-  

t e m ,  t h e  Court determined t h a t  t h e  s t a t e ' s  dec i s ion  t o  e s t a b l i s h  and main ta in  

such a  system and t o  make at tendance mandatory c r ea t ed  a  s t u d e n t ' s  " l e g i t i m a t e  

en t i t l emen t  t o  a  p u b l i c  educa t ion  a s  a  proper ty  i n t e r e s t  which is p ro t ec t ed  by 

t h e  Due Process  Clause and which may not  be taken  away f o r  misconduct without  

adherence t o  t h e  minimum procedures  r equ i r ed  by t h a t  c lause ."  

The Court then  examined t h e  procedures  i n  use  i n  t h e  Ohio schools  i n  l i g h t  

of c o n s t i t u t i o n a l  s tandards .  The Court ,  a f t e r  reviewing t h e  n a t u r e  and sever -  

i t y  of t h e  d e p r i v a t i o n  (suspension)  and t h e  i n t e r e s t s  of t he  school  au tho r i -  

t ies ,  concluded t h a t  i n  t h e  contex t  of a  ten-day suspension o r  l e s s ,  due pro- 

cess r equ i r ed  t h a t  t h e  s tuden t s  r ece ive  o r a l  o r  w r i t t e n  n o t i c e  of t h e  charges .  

I n  t h e  event t h a t  t h e  charges  a r e  denied,  evidence must be presen ted  t o  t h e  

s tuden t  and an oppor tun i ty  must be gran ted  t o  r e f u t e  i t .  The Ohio procedures 

f lunked.  

A d i s s e n t  by J u s t i c e  Powell focused on two r e l a t e d  issues-- the b a s i s  f o r  

t h e  Cour t ' s  conc lus ion  t h a t  t h e  s t a t u t o r y  en t i t l emen t  invoked due process  pro- 

t e c t i o n  and t h e  e f f e c t  of t h e  dec i s ion  on t h e  admin i s t r a t i on  of t h e  p u b l i c  

schools .  F i r s t ,  Powell c r i t i c i z e d  what he  saw a s  t he  Court 's automatic  ac-  

ceptance of s t a t u t o r y  e n t i t l e m e n t s  a s  war ran t ing  due process  p ro t ec t i on .  Re- 

viewing t h e  a l l e g e d  dep r iva t ion  caused by a  suspension of l e s s  than  t e n  days,  

Powell would have h e l d  t h a t  no c o n s t i t u t i o n a l l y  p ro t ec t ed  r i g h t  was v io l a t ed .  

Second, J u s t i c e  Powell dec r i ed  t h e  Cour t ' s  deepening involvement i n  t he  opera- 

t i o n  of t h e  p u b l i c  schools .  Powell f e a r e d  t h a t  t h e  d e c i s i o n  would open t h e  

way f o r  f u r t h e r  j u d i c i a l  ove r s igh t  and f u r t h e r  undermine t h e  a u t h o r i t y  of 

l o c a l  school  o f f i c i a l s  . 
Inco rpo ra t i on  of t h e  B i l l  of Rights .  The f i r s t  e i g h t  amendments t o  t h e  

Cons t i t u t i on ,  t h e  B i l l  of R igh t s ,  e x p l i c i t l y  de f ine  i n d i v i d u a l  r i g h t s  and 

p r o t e c t i o n s  a g a i n s t  n a t i o n a l  governmental a c t i o n ,  i nc lud ing  freedom of speech, 

assembly, r e l i g i o n ,  and procedura l  guaran tees  t o  defendants  i n  f e d e r a l  crimi- 

n a l  proceedings.  Very e a r l y  i n  American h i s t o r y  i t  was understood t h a t  t h e  

amendments were d i r e c t e d  only a t  t h e  n a t i o n a l  government and no t  a g a i n s t  t h e  

s t a t e s .  Any doubt i n  t h a t  regard  was e x p l i c i t l y  reso lved  by t h e  Supreme Court 

i n  a  case  decided i n  1833 (Barron v. Bal t imore) .  The p r o p r i e t y  of s t a t e  law 

-30- 



enforcement p r a c t i c e s  and cou r t  procedures  was t hus  determined s o l e l y  by s t an -  

dards  set  f o r t h  i n  s t a t e  laws o r  c o r ~ s t i t u t i o n s .  Likewise s t a t e s  were f r e e  t o  

l e g i s l a t e  wi thout  regard  t o  f e d e r a l  c o o s t i t u t i o r ~ a l  law i n  such  a r e a s  a s  s epa r -  

a t i o n  of church and s t a t e ,  and speech. However, t h e  14 th  Amer~dment, adopted 

i n  1868, even tua l ly  became t h e  b a s i s  f o r  a  d o c t r i n e  t h a t  over turned  t h i s  long- 

s t and ing  t r a d i t i o n .  

The d o c t r i n e  provides  t h a t  t h e  14th Amendment's Due Process  Clause i n -  

co rpo ra t e s  t h e  p r o t e c t i o n s  of t h e  B i l l  of Rights .  Hence, t h e  B i l l  of Rights  

con ta in s  b a r r i e r s  a g a i n s t  s t a t e  government ac t i ons .  This  p o s i t i o n ,  re f  e r r e d  

t o  a s  t h e  Inco rpo ra t i on  Doct r ine ,  was reached d e a p i t e  c o n f l i c t i n g  views con- 

cern ing  t h e  scope of t h e  r i g h t s  t h a t  were incorporated.b/  - 
S p e c i f i c a l l y ,  t h e  t o t a l  i r l corpora t io r l i s t  p o s i t i o n  argued t h a t  t h e  Due 

Process  Clause of t h e  14 th  Amendment was in tended  t o  i n c o r p o r a t e  i n  t o t o  t h e  

p r o t e c t i o n s  of t h e  B i l l  of Rights .  The e f f e c t  of such a  t o t a l  i r ~ c o r p o r a t i o r ~  

would have been t h a t  each p rov i s ion  of t h e  B i l l  of Rights  would be au tomat ica l -  

l y  a p p l i c a b l e  t o  s t a t e  a s  wel l  a s  f e d e r a l  a c t i o n .  Although t h i s  t o t a l  i nco r -  

p o r a t i o n  d o c t r i n e  has  never been accepted d i r e c t l y  by t h e  Supreme Court ,  t h e  

Court u l t i m a t e l y  reached t h e  same b a s i c  r e s u l t .  

The f i r s t  i n t e r p r e t a t i o n  t h a t  any of t h e  p r o t e c t i o n s  contained i n  t h e  

B i l l  of Rfghts  proper ly  r e s t r a i n e d  s t a t e  a c t i o n  came i n  a  1925 opin ion  (Git low 

v. New York) when t h e  Court assumed t h a t  freedom of t he  p r e s s  and freedom of 

speech f e l l  w i t h i n  t h e  " l i b e r t y "  p r o t e c t e d  by t h e  Due Process  Clause.  Over 

t h e  next two decades each of t h e  p r o t e c t i o r ~ s  of t he  F i r s t  Amendment--press, 

speech,  assembly, a s s o c i a t i o n ,  religion--were he ld  t o  be f  urldamental l i b e r t y  

r i g h t s  r e s t r a i n i n g  s t a t e  ac t i on .  By 1947, a l l  F i r s t  Amendment guaran tees  had 

been h e l d  t o  be a p p l i c a b l e  Lo s t a t e  a c t i o n .  

The a p p l i c a t i o n  of t h e  p r o t e c t i o n s  of t h e  B i l l  of Rights  came even more 

slowly t o  t h e  a d m i n i s t r a t i o n  of c r imina l  j u s t i c e .  I n  t h e  1937 case of Palko 

v. C o r ~ r ~ e c t i c u t ,  t h e  Supreme Court read t h e  Due Process  Clause a s  p r o t e c t i n g  

from s t a t e  i n t e r f e r e n c e  those  r i g h t s  contained i n  t h e  B i l l  of Rights  which 

were considered "fundamental" o r  " i m p l i c i t  i r ~  t h e  concept of o rdered  l i h e r -  

t ies." This  a r t i c u l a t i o n  of a  s t anda rd  f o r  t h e  examir~a t ion  of i n d i v i d u a l  

r i g h t s  r equ i r ed  t h e  Court t o  make a  case-by-case examination of t h e  var ious  

p r o t e c t i o n s  contained i n  t h e  B i l l  of Rights .  Upon making such an examination 

i n  Palko,  t h e  Court h e l d  t h a t  p r o t e c t i o n  a g a i n s t  double jeopardy was n e i t h e r  

"fundamental" nor  " i m p l i c i t  i n  t he  concept of ordered l i b e r t i e s "  even when 
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t h e  defendant ' s  l i f e  hung i n  t h e  balance. The Court permi t ted  t h e  sen tence  

of dea th  a g a i n s t  t h e  defendant t o  s t and .  Ul t imate ly  however, i n  a  series of 

dec i s ions  i n  t h e  19609, t h e  Supreme Court h e l d  t h a t  most of t h e  guaran tees  i n  

t h e  B i l l  of Rights  were "fundamental r i g h t s "  which t h e  s t a t e s  had t o  observe 

i n  t h e i r  c r imina l  proceedings.7/ - This  case-by-case process  has  been r e f e r r e d  

t o  a s  " s e l e c t i v e  i nco rpo ra t i on .  " 

The s e l e c t i v e  i nco rpo ra t i on  d o c t r i n e  has  been sub jec t ed  t o  c r i t i c i s m  from 

both w i t h i n  and o u t s i d e  t h e  Court. Most obvious ly ,  the  d o c t r i n e  is s u b j e c t  

t o  c r i t i c i s m  on t h e  grounds t h a t  i t  proceeded t o  do piecemeal e x a c t l y  what a  

l a r g e  body of Supreme Court dec i s ions  h e l d  should not  be done--application of 

t h e  e n t i r e  B i l l  of Rights  t o  t h e  s ta tes--and d id  s o  dur ing  t h e  exact  per iod  

of t ime a  major i ty  of t h e  Court was r e s i s t i n g  wholesale  i nco rpo ra t i on .  It is 

argued t h a t  t h e  s e l e c t i v e  i nco rpo ra t i on  process  provided no c r i t e r i a  t o  ensure  

t h a t  t he  bas i s  of s e l e c t i o n  is not  t h e  s u b j e c t i v e  judgment of a  curremt (and 

poss ib ly  s h i f t i n g )  ma jo r i t y  of t h e  j u s t i c e s .  One of t h e  s e v e r e s t  c r i t i c s  of 

s e l e c t i v e  i n c o r p o r a t i o n  was J u s t i c e  Harlan, who, i n  c r i t i c i z i n g  t h e  "fundamen- 

t a l "  r i g h t s  approach, urged t h e  Court i n s t e a d  t o  adopt what h e  considered t o  

be a  more o b j e c t i v e  t e s t :  whether t h e  procedure was necessary f o r  t he  defendant 

t o  r ece ive  a  f a i r  t r i a l  ( s ee ,  Harlan 's  d i s s e n t  i n  Duncan v. Louis iana ,  1968). 

It is unc l ea r ,  however, whether t h i s  t e s t  i s  u l t i m a t e l y  any l e s s  s u b j e c t i v e  

o r  whether i t  would have l e d  t o  s i g n i f i c a n t l y  d i f f e r e n t  r e s u l t s  i n  many cases .  

Expansion of t h e  Meaning of Rights .  Appl ica t ion  of t h e  p r o t e c t i o n s  of 

t h e  B i l l  of Rights  t o  t h e  s t a t e s  through t h e  14th Amendment has  had profound 

s i g n i f i c a n c e  f o r  the  ope ra t i on  of t h e  f e d e r a l  system. Limi ts  have been i m -  

posed i n  a r e a s  t r a d i t i o n a l l y  l e f t  t o  s t a t e  law. The admin i s t r a t i on  of c r imina l  

j u s t i c e  by t h e  s t a t e s ,  i n  p a r t i c u l a r ,  has  become sub jec t  t o  e x t e n s i v e  f e d e r a l  

supervision., 

However, t h e  14th Amendment has  not been t h e  only veh ic l e  f o r  t h e  c r e a t i o n  

of c o n s t i t u t i o n a l  r i g h t s  i n  t h e  p a s t  50 years .  The Supreme Court has  found 

new r i g h t s  through a t  l e a s t  t h r e e  o t h e r  modes oE ana lys i s .  They inc lude :  

1) r ecogn i t i on  of "fundamental r i g h t s , "  no t  i n  any s p e c i f i c  p rovis ion  of 
t h e  R i l l  of R igh t s ;  

2 )  evo lu t ion  i n  t h e  content  o r  meaning of c l e a r l y  e s t a b l i s h e d  c o n s t i t u -  
t i o n a l  p r o t e c t i o n s ;  and 

3 )  a p p l i c a t i o n  of due process  requirements t h a t  r e s t r a i n  t h e  s t a t e s '  
a b i l i t i e s  t o  a c t  i n  a r ea s  t h a t  a r e  not  otherwise p ro t ec t ed  a g a i n s t  
t h e i r  a c t i o n s .  



I l l u s t r a t i o n s  of t h e  f i r s t  form of a n a l y s i s  inc lude  t h e  r i g h t  t o  t r a v e l ,  

which i n v a l i d a t e d  s t a t e  res idence  requirements  f o r  income maintenance (Shapi ro  

v. Thompson, 1969); t h e  p r i s o n e r ' s  r i g h t  of access  t o  t h e  c o u r t s ,  which re-  

q u i  red  t h e  es tab l i shment  of adequate l a w  l i b r a r i e s  a t  c o r r e c t i o n a l  i n s t i t u -  

t i o n s  (Bounds v. Smith, 1977); and t h e  r i g h t  of pr ivacy  i n  a b o r t i o n  and r e -  

l a t e d  ma t t e r s  (e.g., - Roe v. Wade, 1973). The s p e c i f i c  j u s t i f i c a t i o n s  given 

f o r  t h e s e  r i g h t s  vary from case  t o  case ,  r e s t i n g  on one o r  more of t h e  follow- 

i r ~ g  l i n e s  of reasoning:  i t  is  d i f f i c u l t  t o  imagine a  complex s o c i e t y  without  

such a  r i g h t ;  t h e  r i g h t  r e s t s  on a  presumed t r a d i t i o n  r e f l e c t e d  i n  p a r a l l e l  

cases ;  o r ,  i t  is  implied by s p e c i f i c  s e c t i o n s  of t h e  C o n s t i t u t i o n  and r e l e v a n t  

s t a t u t o r y  law. 

These j u s t i f i c a t i o n s  tend t o  be gene ra l  and a b s t r a c t .  For example, where- 

a s  t he  r i g h t  t o  freedom from s t a t e  r e s t r i c t i o n s  on i n t e r s t a t e  t r a v e l  may be 

deemed fundamental,  i t s  a p p l i c a t i o n  i n  t h e  context  of e l i g i b i l i t y  r u l e s  f o r  

income support  i s  l e s s  compelling, e s p e c i a l l y  when e l i g i b i l i t y  r u l e s  i n  o t h e r  

a r e a s  (e.g. , vot ing ,  a t tendance a t  s t a t e  u n i v e r s i t i e s )  remain permiss ib le .  

S i m i l a r l y ,  t h e  Court ' s  argument t h a t  pr ivacy  r i g h t s  a r i s e  from t h e  "perlum- 

b r a s , "  "emanations, " o r  "shadows" of p a r t i c u l a r  amendments makes it d i f f i c u l t  

t o  s e e  t h e  l inkage  between the  a b s t r a c t  r i g h t  and t h e  s p e c i f i c  a p p l i c a t i o n  of 

t h e  r i g h t  i n  a  p a r t i c u l a r  case. 

A s  a  r e s u l t ,  i n  t h e s e  cases ,  t h e  d i s s e n t i n g  o p i a i o r ~ s  have c r i t i c i z e d  t h e  

Court 's discovery of r i g h t s  l y ing  i n  t h e  shadows of c o n s t i t u t i o n a l  p rov i s ions ,  

s t r e s s i n g  t h e  absence of language i n  any a r t i c l e  o r  amendment t o  t h e  Cous t i tu -  

t i o n  t h a t  provides an  underpinning t o  t h e  ma jo r i t y ' s  opinion t h a t  t h e s e  r i g h t s  

a r e  "fundamental." It may be argued t h a t  t h e  controversy over  what is  a  fun- 

damental r i g h t  d i v e r t s  a t t e n t i o n  from the  r e a l  issue--whether t h e  no t ion  of a  

h i e ra rchy  of r i g h t s ,  a s  implied by t h e  j u d i c i a l  no t ion  of fundamental r i g h t s ,  

i s  indeed c o n s i s t e n t  with the  Cons t i t u t ion .  Yet,  a s  long a s  t hese  dec i s ions  a r e  

i n  p l ace ,  they a f f e c t  how wel fare  a d m i n i s t r a t o r s  set e l i g i b i l i t y  requirements  ; 

they r e q u i r e  t h a t  c o r r e c t i o n a l  admin i s t r a to r s  provide inmates with reasonable  

access  t o  decent l e g a l  l i b r a r i e s ;  and they p re sc r ibe  what r egu la t ions  s t a t e s  

may e s t a b l i s h  cor~cern ing  abor t ions .  

The second ca tegory  of ana lys i s  i s  i l l u s t r a t e d  by t h e  Supreme Cour t ' s  

review of pr i son  cond i t i ons  i n  Rhodes v. Chapman, 1982. The Eighth  Amendment, 

a s  appl ied  t o  t h e  s t a t e s  through the  14th ,  limits t h e  ex t en t  t o  which s t a t e s  

may punish conv ic t s ,  levy excess ive  f i n e s ,  and i u f  l i c t  punishments t h a t  a r e  
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"crue l  and unusual." There is no ques t ion  t h a t  t h e  Eighth Amendment is meant 

t o  apply,  almost exc lus ive ly ,  t o  c r imina l  of fenders .  It is t h e  i n t e r p r e t a t i o n  

of t h i s  amendment and t h e  determinat ion of whether s p e c i f i c  condi t ions  and 

p r a c t i c e s  meet i t s  s t anda rds  t h a t  have provoked c r i t i c a l  r eac t ions .  

I n  Rhodes v. Chapman, t h e  Supreme Court used phrases  such a s  "deprivla-  

t ions] . . .  of t h e  minimal c i v i l i z e d  measure of l i f e ' s  n e c e s s i t i e s "  i n  an  a t -  

tempt t o  g ive  subs tance  t o  t h e  words "crue l  and unusual. " The Court recognized 

"evolving s t anda rds  of decency" r a t h e r  than  t h e  s tandards  i n  vogue a t  t he  

t ime of t h e  passage of t he  Eighth Amendment i n  determining c o n s t i t u t i o n a l i t y .  

Despi te  t h e  advantages t h a t  t he  f l e x i b l e  na ture  of c o n s t i t u t i o n a l  phrases  

o f f e r  i n  a d j u s t i n g  t h e  Cons t i t u t ion  t o  changing r e a l i t i e s ,  t h i s  s o r t  of modi- 

f  i c a t i o n  has consequences t h a t  a f f e c t  t h e  s t a t e s .  As t h e  Rhodes case  i l l u s -  

t r a t e s ,  one consequence is  t h a t  lower cou r t s  may subsequent ly expand on t h e  

Cour t ' s  a l r eady  expansive language. I n  Hoptowit v. - Ray and Capps v. Atiyeh,  

c o u r t s  he ld  t h a t  t h e  Eighth Amendment r equ i r e s  t he  provis ion  of "bas ic  human 

needs," inc luding  "adequate food, c l o t h i n g ,  s h e l t e r ,  s a n i t a t i o n ,  medical c a r e ,  

and personal  s a f e t y . "  Although medical c a r e  and personal  s a f e t y  may be re -  

garded a s  e s s e n t i a l  t o  a  c o n s t i t u t i o n a l l y  sound p r i son  system, i s s u e s  of food,  

c l o t h i n g ,  s h e l t e r ,  and s a n i t a t i o n  may be beyond t h e  coverage of what cons t i t u -  

t e s  p r o t e c t i o n  a g a i n s t  c r u e l  and unusual punishment and proper ly  remain with- 

i n  t h e  s t r i c t  de te rmina t ion  of t h e  s t a t e s  ( s e e ,  e.g., Brake l ,  forthcoming).  

A second consequence of t he  Rhodes dec i s ion  l i e s  i n  i t s  i n t e r p r e t a t i o n  

t h a t  a  dep r iva t ion  t h a t  might not be found ind iv idua l ly  t o  be c r u e l  and un- 

u sua l  could, i n  combination wi th  o t h e r s ,  be ru led  uncons t i t u t iona l .  It is  

such broad " t o t a l i t y  of condi t ions"  claims t h a t  have been a t  t h e  h e a r t  of the  

major c l a s s  a c t i o n s  brought by l i t i g a t o r s  such as  t h e  American C i v i l  L i b e r t i e s  

Union's Nat ional  P r i son  P r o j e c t ,  t h e  NAACP Legal Defense Fund, and o thers .  

Some of t hese  cases ,  i f  succes s fu l ,  w i l l  r e q u i r e  massive i n s t i t u t i o n w i d e  o r  

systemwide changes a t  enormous f i n a n c i a l  expense. 

An example of t h e  t h i r d  form of a n a l y s i s  is t h e  Supreme Cour t ' s  p o l i c y  

concerning c a p i t a l  punishment. In 1972,  t h e  dec is ion  i n  Furman v. Georgia 

he ld  t h e  imposi t ion of t he  death penal ty  t o  c o n s t i t u t e  c r u e l  and unusual pun- 

ishment under t h e  Eighth Amendment. L e g i s l a t u r e s  i n  35 s t a t e s  rev ised  t h e i r  

s t a t u t e s  t o  address  t h e  concerns about uneven imposi t ion t h a t  had been a r t i -  

c u l a t e d  i n  Furman. S t a t u t e s  based on d i f f e r e n t  approaches t o  e l i m i n a t e  a r b i -  

t r a r i n e s s  and t o  c o n s t r a i n  d i s c r e t i o n  came t o  t he  Supreme Court on Eighth 
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Amendment chal lenges i n  1976. I n  t h e  l e a d  case ,  Gregg v. Georgia,  t h e  Court 

upheld ind iv idua l i zed  sen tenc ing  and made t h a t  approach "a c o n s t i t u t i o n a l l y  

ind ispensable  p a r t  of t he  process  of i n f l i c t i n g  t h e  pena l ty  of death."  

A s  J u s t i c e  Rehnquist observed i n  h i s  d i s s e n t i n g  opinion,  t h e  Court ap- 

pears  t o  be import i n g  due process  cons ide ra t ions  i n t o  Eighth Amendment analy- 

sis. That i s ,  t h e  Court is conceiving of what i t  cons iders  d e s i r a b l e  proce- 

d u r a l  p r o t e c t i o n s  when t h e  death penal ty  is t o  imposed. 

EQUITABLE RELIEF 

The f e d e r a l  c o u r t s '  expansion of r i g h t s  has been p a r a l l e l e d  by a  s h i f t  

i n  t h e  r e l i e f  t h a t  c o u r t s  w i l l  o rder  upon a  f i n d i n g  of r i g h t s  v i o l a t i o n s .  

This  s h i f t  has been s e e n  f i r s t  i n  t h e  a v a i l a b i l i t y  of " equ i t ab l e  r e l i e f ,  " 

most t y p i c a l l y  t h e  in junc t ion .  Equi tab le  r e l i e f  was once viewed a s  an  e x t r a -  

ord inary  remedy; i t  now has become t h e  t y p i c a l  form of r e l i e f  i n  l i t i g a t i o n  

i n  which p r a c t i c e s  of s t a t e s '  agencies  o r  programs have been chal lenged a s  

f a l l i n g  below c o n s t i t u t i o n a l  c r i t e r i a .  

An evo lu t ion  has a l s o  occurred i n  t h e  form of i n j u n c t i v e  r e l i e f .  The 

i n j u n c t i o n  has evolved from a predominantly nega t ive  remedy t o  an  a f f i r m a t i v e  

one, t h a t  is ,  from a n  o rde r  p r o h i b i t i n g  t h e  defendant from engaging i n  spec i -  

f i c  conduct t o  one r e q u i r i n g  the  defendant t o  undertake c e r t a i n  ac t ion .  This  

s h i f t  has  been t r a c e d  t o  t h e  1954 Supreme Court desegregat ion decree  i n  Brown 

v. Board of Education. 

I n  t h a t  dec i s ion  (Brown I ) ,  t h e  Supreme Court he ld  t h a t  t h e  r a c i a l  segre-  

ga t ion  of c h i l d r e n  i n  p u b l i c  schools  v i o l a t e d  t h e  Equal P r o t e c t i o n  Clause of 

t h e  14th Amendment t o  t h e  Cons t i tu t ion .  I n  dev i s ing  a  remedy, t h e  Court could 

simply have en jo ined  s t a t e s  from en fo rc ing  t h e i r  laws t h a t  r equ i r ed  o r  per-  

mi t t ed  t h e  es tab l i shment  o r  maintenance of dua l  school  systems. I n s t e a d ,  t h e  

Court i n  a  dec i s ion  the  next  year  (Brown IT)  c a l l e d  f o r  an a f f i r m a t i v e  program 

of desegregat ion.  The Brown I1 dec i s ion  was unprecedented, i n  terms of t h e  

scope of t h e  f e d e r a l  c o u r t s '  involvement i n  formula t ing  and enforc ing  var ious  

forms of r e l i e f .  

Under Brown 11, primary r e s p o n s i b i l i t y  f o r  developing desegrega t ion  p lans  

r e s t e d  wi th  school  a u t h o r i t i e s  i n  t h e  s t a t e s .  The lower f e d e r a l  c o u r t s ,  which 

had o r i g i n a l l y  heard t h e  cases ,  were charged wi th  t h e  r e s p o n s i b i l i t y  of over- 

s e e i n g  t h e s e  e f f o r t s ,  wi th  j u r i s d i c t i o n  t o  e n t e r  such o rde r s  and dec i s ions  a s  

were necessary t o  e f f e c t u a t e  t h e  desegrega t ion  holding. 
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The lower c o u r t s ,  perhaps i n e v i t a b l y ,  became deeply involved not  only i n  

reviewing s t a t e -dev i sed  p l ans ,  but i n  formula t ing  plans themselves,  and i n  

supe r in t end ing  t h e i r  implement a t  ion. This  involved " d e t a i l e d  admin i s t r a t i on  

f o r  p r o t r a c t e d  pe r iods  under cons tan t  j u d i c i a l  superv is ion"  (Cox, l976b: 77). 

The conten t  of t h e  r e l i e f  was wide ranging. Undoing t h e  consequences of p a s t  

v i o l a t i o n s  was f e l t  t o  r e q u i r e  t h e  s t a t e s  t o  a l t e r  b a s i c  a s p e c t s  of t h e i r  

p u b l i c  school  systems--including o rgan iza t ion ,  employment, curr iculum, and 

e x t  r a c u r r i c u l a r  a c t i v i t i e s .  

Brown I1 set what was t o  become t h e  p a t t e r n  f o r  t h e  c o u r t s '  involvement 

i n  i n s t i t u t i o n a l  adjudicat ion--cases  i nvo lv ing  schoo l s ,  p r i s o n s ,  mental h e a l t h  

h o s p i t a l s ,  and s o  f o r t h .  Upon es tab l i shment  of a  v i o l a t i o n  of t h e  p l a i n t i f f ' s  

c o n s t i t u t i o n a l  r i g h t s  by t h e  defendant ,  t he  remedy has  r a r e l y  been a  nega t ive  

injunction--a s imple p r o s c r i p t i o n  a g a i n s t  t h e  defendant ' s  cont inu ing  t h e  cha l -  

lenged p r a c t i c e s  o r  a g a i n s t  t he  enforcement of the  chal lenged law. Rather ,  

r e l i e f  has been p r e s c r i p t i v e ,  a  decree o u t l i n i n g ,  t y p i c a l l y  i n  cons iderab le  

d e t a i l ,  t h e  a c t i o n s  t o  be taken by defendants  t o  en fo rce  t h e  r i g h t s  found t o  

have been v io l a t ed .  

The r a t i o n a l e  f o r  t h i s  approach has  been twofold. On t h e  one hand, pro- 

v i d i n g  a  remedy i s  understood t o  be t h e  t r a d i t i o n a l  func t ion  of t he  cou r t  

upon a  showing of i n j u r y  and l e g a l  en t i t l emen t .  Doing s o  i n  i n s t i t u t i o n a l  

a d j u d i c a t i o n ,  t h e r e f o r e ,  i s  t o  be expected.  I n  t h a t  c o n t e x t ,  t he  c o u r t ' s  

t a s k  is  t o  f a sh ion  r e l i e f  i n  such a  way a s  t o  r ed re s s  t he  under ly ing  cond i t i on  

( s ee ,  e.g., E isenberg  and Yeaze l l ,  1980; F i s s ,  1979). On the  o the r  hand, 

g iven  t h e  circumstances of many of t h e s e  ca se s ,  i t  is be l ieved  t h a t  j u d i c i a l  

fo rmula t ion  of t h e  remedy and c l o s e  supe rv i s ion  of i t s  implementation i s  t he  

on ly  avenue t h a t  can reasonably a s su re  an  e f f e c t i v e  remedy (Cavanagh and 

S a r a t  , 19 80). - 8/ 

The use  of a f f i r m a t i v e  i n j u n c t i o n s  has been t h e  s u b j e c t  of cons iderab le  

cont roversy  on a  number of grounds. One cha l lenge  is d i r e c t e d  a t  t he  c o u r t ' s  

u s e  of i t s  e q u i t y  powers. According t o  some ( see ,  e. g., McDowell, l982), t h e  

Supreme Court i n  Brown 11, i n  order  t o  reach the  a f f i r m a t i v e  outcome of re- 

q u i r i n g  t h e  i n t e g r a t i o n  of p u b l i c  s choo l s ,  abandoned requirements  t h a t  had 

p rev ious ly  cons t r a ined  t h e  c o u r t ' s  use of equ i ty  r e l i e f ,  thereby e s t a b l i s h i n g  

t h e  b a s i s  of an e n t i r e l y  new j u d i c i a l  paradigm t h a t  would take shape over  he 

next  20 years .  These previous c o n s t r a i n t s  were necessary ,  even e s s e n t i a l ,  be- 

cause of t h e  ex t r ao rd ina ry  na tu re  of t h e  equ i ty  power, which t r a d i t i o n a l l y  had 
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se rved  t o  g ive  t h e  c o u r t  broad d i s c r e t i o n  t o  f a sh ion  r e l i e f  t o  t h e  needs of 

i n d i v i d u a l  cases .  Without those  c o n s t r a i n t s ,  t h e  f e d e r a l  c o u r t s  have assumed 

under t h i s  new paradigm an  enhanced power t o  formula te  r a t h e r  t han  simply t o  

nega te  p u b l i c  p o l i c i e s .  

Other cha l lenges  focus  more d i r e c t l y  on t h e  imp l i ca t i ons  of t h e  use  of 

t h e  a f f i r m a t i v e  i n j u n c t i o n  on the  f e d e r a l  system. The a f f i r m a t i v e  i n j u n c t i o n  

c o n s t i t u t e s  a  cons ide rab l e  i n t r u s i o n  upon s t a t e  func t ions .  If not  d i s p l a c i n g  

e l e c t e d  and appointed s t a t e  o f f i c i a l s  from t r a d i t i o n a l  decision-making func- 

t i o n s ,  t hen  i t  o f t e n  c r e a t e s  a  s e p a r a t e  source  of au tho r i t y .  This  is  aggra- 

vated by the  l e v e l  of s p e c i f i c i t y  t y p i c a l l y  found i n  a f f i r m a t i v e  dec rees ,  

t h e i r  long d u r a t i o n ,  and t h e i r  wide impacts.  

STATUTORY POLICIES AND INTERPRETATIONS 

The gene ra l  expansion i n  t h e  scope of government a t  a l l  l e v e l s  over t h e  

p a s t  50 yea r s  has  undoubtedly con t r ibu t ed  t o  t h e  sheer  volume of t h e  f e d e r a l  

c o u r t s '  business .  Disputes  a r i s i n g  over  governmental r u l e s ,  procedures ,  and 

programs have inc reased  wi th  t he  passage of s t a t u t e s  and t h e  c r e a t i o n  of exe- 

c u t i v e  agencies  and corresponding a d m i n i s t r a t i v e  r u l e  making. This  i n c r e a s e  

i n  s o c i a l  and economic r egu la t i ons  has  been accompanied by a  w i l l i ngnes s  of 

c i t i z e n s ,  o r g a n i z a t i o n s ,  and governmental u n i t s  t o  p r e s s  t h e i r  p r e f e r r e d  i n -  

t e r p r e t a t i o n s  of t h e s e  r egu la t i ons  i n t o  t he  l e g a l  arena.  consequent ly ,  c o u r t s  

have become more involved i n  a d j u d i c a t i n g  d i s p u t e s  involv ing  s t a t e  laws and 

p o l i c i e s  because t he  laws and p o l i c i e s  themselves have inc reased  i n  scope and 

complexity.  

However, t h e  f e d e r a l  c o u r t s  have been p a r t  of t h e  process  t h a t  has  i n -  

c reased  the  magnitude of a c t i v i t i e s  s u b j e c t  t o  j u d i c i a l  review. The emphasis 

p laced  on t h e  F i r s t  and t h e  14th Amendments by t h e  Supreme Court has  encouraged 

many t o  seek j u d i c i a l  r e l i e E  from l e g i s l a t i v e  o r  a d m i n i s t r a t i v e  bodies.  The 

c o u r t s  and t h e  Congress abe t  t h i s  encouragement by i n c r e a s i n g  access  through 

loosening  the  requirements  of s t and ing ,  j u r i s d i c t i o n ,  j u s t i c i a b i l i t y ,  and 

r i penes s .  It i s  extremely d i f f i c u l t ,  if not  impossible ,  t o  s o r t  ou t  t h e  r e l a -  

t i v e  causa l  importance of t h e  c o u r t s  ' a c t i o n s  versus  t h e  Congress ' a c t i o n s .  

Some of t h e  r e s p o n s i b i l i t y  l i e s  with t h e  c o u r t s  and some l i e s  w i th  t h e  Congress 

and the  n a t u r e  of a  l i t i g i o u s  s o c i e t y  (Rosenbloom, 1983). 

Within t h e  maze of f a c t o r s  t h a t  have con t r ibu t ed  t o  t h e  i n c r e a s i n g  work- 

load  of t h e  f e d e r a l  c o u r t s ,  one element t h a t  is ass igned  s p e c i a l  s i g n i f i c a n c e  
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is t h e  c r e a t i o n  of new r i g h t s  f o r  i n d i v i d u a l s  seek ing  t o  oppose p u b l i c  agen- 

c i e s .  The v e h i c l e  used by t h e  c o u r t s  t o  hold pub l i c  agenc ies  accountab le  was 

e s t a b l i s h e d  long  be fo re  t h e  "admin i s t r a t i ve  s t a t e "  a r o s e  but was pu t  i n t o  ef- 

f e c t  only a f t e r  t h e  a d m i n i s t r a t i v e  s t a t e  was w e l l  under way. The concept of 

enab l ing  c i t i z e n s  t o  hold p u b l i c  o f f i c i a l s  accountable  through l i t i g a t i o n  i n  

t h e  f e d e r a l  c o u r t s  was p laced  i n  s t a t u t o r y  form i n  t h e  C i v i l  Rights  A c t  of 

1871, which was in tended  t o  enforce  t h e  14 th  Amendment. Subsequently c o d i f i e d  - 
a s  42 U.S. Code, Sec t ion  1983, i t  provides  i n  p a r t :  

Every person who, under co lo r  of any s t a t u t e ,  o rd inance ,  
r e g u l a t i o n ,  custom, usage, of any s t a t e  o r  t e r r i t o r y ,  
s u b j e c t s ,  o r  causes t o  be sub jec t ed  any c i t i z e n  of t h e  
United S t a t e s  o r  any o t h e r  person w i t h i n  t h e  j u r i s d i c t i o n  
thereof  t o  t h e  dep r iva t ion  of any r i g h t s ,  p r i v i l e g e s ,  o r  
immunities secured  by t h e  C o n s t i t u t i o n  and laws, s h a l l  be 
l i a b l e  t o  t h e  p a r t y  i n j u r e d  i n  an  a c t i o n  a t  law, s u i t  i n  
e q u i t y ,  o r  o t h e r  proper  proceeding provid ing  f o r  redress .  

I ts  o r i g i n a l  purpose was s t r a i g h t  forward--to p r o t e c t  t he  emancipated s l a v e  

popula t ion  i n  t h e  South. However, Sec t ion  1983, a s  i t  is  commonly c a l l e d ,  was 

dormant f o r  n e a r l y  100 years .  A primary reason why t h e  meaning of Sec t ion  

1983 was construed narrowly,  and ignored a s  a  l e g a l  remedy f o r  many yea r s  is 

t h a t  p a r a l l e l  Supreme Court cases  gave narrow i n t e r p r e t a t i o n  t o  t h e  pro tec-  

t i o n s  of i n d i v i d u a l s '  r i g h t s  a g a i n s t  s t a t e  ac t i ons .  The scope of c i t i z e n s '  

" r i g h t s ,  p r i v i l e g e s ,  and immunities" under t h e  1871 a c t  was r e s t r i c t e d  by t h e  

Cour t ' s  l i m i t e d  view of " p r i v i l e g e s  o r  immunities" i n  t h e  Slaughterhouse 

Cases (1873). S imi l a r  i n t e r p r e t a t i o n s  of t h e  1871 a c t  were made by t h e  fed-  

e r a l  j u d i c i a r y  u n t i l  1961. That y e a r ,  i n  Monroe v. - Pape, t h e  Supreme Court 

upheld a  c i t i z e n ' s  r i g h t  t o  sue  p o l i c e  o f f i c e r s  f o r  damages. 

I n  i t s  opinion t h e  Court i n t e r p r e t e d  "under co lo r  of s t a t e  law" t o  i n -  

c lude  any misconduct by o f f i c i a l s .  This  l ed  J u s t i c e  F r a n k f u r t e r  t o  w r i t e  a  

d i s s e n t i n g  view contending t h a t  Sec t ion  1983 was intended t o  cover  only mis- 

conduct t h a t  t h e  s t a t e  had au thor ized .  I n  s p i t e  of t h e  broadening e f f e c t  of 

Monroe v. Pape on Sec t ion  1983, t h i s  law was s t i l l  cons t r a ined  temporar i ly  by 

t h e  Cour t ' s  i n t e r p r e t a t i o n  of "every person" t o  preclude s u i t s  a g a i n s t  munici- 

p a l i t i e s  and o t h e r  governmental e n t i t i e s .  

Monroe v. Pape e s t a b l i s h e d  Sec t ion  1983 as  a  remedy t h a t  c i t i z e n s  could 

invoke af Firmat i v e l y  a g a i n s t  o f f i c i a l s  ' misconduct. Subsequent dec i s ions  ex- 

panded i t s  potency by s t r i p p i n g  away p a s t  immunities a v a i l a b l e  t o  i n d i v i d u a l s  
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, and government' defendants  i n  Sec t ion  1983 a c t i o n s  ( s e e ,  Schuck, 1983). The 

governor of a s t a t e  was found no t  t o  be e n t i t l e d  t o  a b s o l u t e  imrmnity, even 

i n  a crisis s i t u a t i o n  (Scheuer v. Rhodes, 1974). Mun ic ipa l i t i e s  l o s t  immuni- 

t i e s  i nc lud ing  t h e  q u a l i f i e d  immunity of a  "good f a i t h "  defense  i n  t h e  1980 

dec i s ion  i n  Owen v. C i t y  of Independence. That yea r  t h e  Court a l s o  i n t e r p r e -  

t e d  Sec t ion  1983 t o  apply not only t o  c o n s t i t u t i o n a l  and c i v i l  r i g h t s  t o r t s  

bu t  t o  v i o l a t i o n s  of t h e  many f e d e r a l  s t a t u t e s  t h a t  s t a t e  and l o c a l  o f f i c i a l s  

h e l p  t o  adminis te r  o r  enforce  (Maine v. Thiboutot) .  

Although s t a t e  judges and prosecutors  cont inue t o  enjoy immunities 

a g a i n s t  personal  l i a b i l i t y ,  and pun i t i ve  damages awards a g a i n s t  governmental 

e n t i t i e s  a r e  bar red ,  t h e  Court has  transformed Sec t ion  1983 i n t o  a  powerful 

t oo l .  The Court cont inues  t o  open up new avenues f o r  t h e  p l a i n t i f f s :  t h e  

p o s s i b i l i t y  of a s s e r t i n g  negl igence claims ( P a r a t t  v. Taylor ,  1981) and pu- 

n i t i v e  damages a g a i n s t  i n d i v i d u a l  o f f i c i a l s  (C i ty  of Newport v. Fac t s  Con- 

c e r t s ,  Inc.,  1981). 

Thus, t h e  Supreme Court has  made a  s e r i e s  of i n t e r p r e t a t i o n s  of t he  

C i v i l  Rights  Act of 1871 t h a t  has c r e a t e d  the  r i s k  of l i a b i l i t y  f o r  p u b l i c  

t o r t s  ac ros s  a  wide range of s t a t e  and l o c a l  a c t i v i t i e s .  Findings of o f f i -  

c i a l  misconduct under Sec t ion  1983 have involved t h e  f e d e r a l  c o u r t s  i n  order -  

i n g  complex remedial changes i n  s t a t e  and l o c a l  i n s t i t u t i o n s .  

SUMMARY 

The l a s t  50 years  have seen  t h e  development of s e v e r a l  key doc t r ines  and 

s t a t u t o r y  i n t e r p r e t a t i o n s  by t h e  Supreme Court t h a t  l ead  t h e  f e d e r a l  j ud ic i a ry  

t o  t h e  p o s i t i o n  of reviewing s t a t e  laws and p o l i c i e s  f o r  p o s s i b l e  v i o l a t i o n s  

of c o n s t i t u t i o n a l  r i g h t s .  The doc t r ines  flow pr imar i ly  from analyses  of t h e  

14th Amendment 's Equal P ro t ec t ion  and Due Process Clauses,  a l though t h e  l a t t e r  

is a l s o  the  b a s i s  f o r  t h e  Incorpora t ion  Doctr ine.  The c r e a t i o n  of r i g h t s  i n -  

c ludes  var ious  means by which t h e  Court has  expanded t h e  content  o r  meaning of 

r i g h t s .  F i n a l l y ,  t h e  Court has made a  s e r i e s  of dec i s ions  t h a t  v a s t l y  expands 

t h e  r i g h t s  of c i t i z e n s  t o  s u e  s t a t e  and l o c a l  governments. Sec t ion  1983, 

which is the  l e g a l  remedy used by c i t i z e n s ,  is a c r i t i c a l  foundat ion f o r  fed-  

e r a l  cou r t  involvement i n  s t a t e  and l o c a l  a f f a i r s .  

This  chapter  's overview of doc t r ines  and i n t e r p r e t  a t  i ons desc r ibes  t h e  

gene ra l  manner i n  which f e d e r a l  c o u r t s  have a r r i v e d  a t  t h e i r  cu r r en t  l e v e l  of 

involvement i n  both r e s t r i c t i n g  c e r t a i n  a c t i o n s  of s t a t e  governments and pre-  
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s c r i b i n g  c e r t a i n  s t anda rds  t o  which they must adhere. Having been put  i n  

p l a c e ,  t h e s e  i d e a s  c o n s t r a i n  s t a t e s  and l o c a l  governments i n  t he  conduct of 

t h e i r  business .  

NOTES 

The gene ra l  t r e n d  toward inc reased  j u d i c i a l  involvement i n  s t a t e  po l i cy  
making has  no t  been without except ion.  A no tab l e  recent  example i s  Saa - 
Antonio Independent School D i s t r i c t  v. Rodriguez, 1973. I n  t h a t  case  
t h e  Supreme Court upheld aga ins t  an equa l  p r o t e c t  i o n  cha l lenge  a p u b l i c  
school  f i nanc ing  system based on l o c a l  p roper ty  taxes .  Despi te  t h i s  and 
analogous dec i s ions  (e.g., Dandrige v. Williams, 1970; Lindsey v. Normet, 
1972; and Rizzo v. Goode, 1976) t h e r e  has  been an undeniable  t r end  toward 
j u d i c i a l  involvement i n  o the r  po l i cy  a r e a s ,  i nc lud ing  p r i sons  and mental 
h e a l t h  h o s p i t a l s ,  which, some observers  (e.g. Kaden, 1980) n o t e ,  do no t  
involve  t h e  cour t  i n  t h e  i n t r i c a c i e s  of s t a t e  admi r~ i s t r a t i o r l  t o  t h e  same 
e x t e n t  a s  i n  p u b l i c  school  f inance .  

The argument t h a t  t h e  14th Amendment was intended ' t o  p r o t e c t  only f r e e d  
blacks a g a i n s t  r e p r i s a l s ,  and thereby ,  should be i n t e r p r e t e d  c o n s i s t e n t l y  
wi th  t h i s  i n t e n t i o n ,  i s  made by s e v e r a l  observers .  See,  f o r  example, 
Berger ,  1977; Fairman, 1949; Morrison, 1949. A con t r a ry  p o s i t i o n  t h a t  
c la ims t h a t  t h e  amendment was designed wi th  much broader  o b j e c t i v e s  and 
those  o b j e c t i v e s  permit a  wide range of a p p l i c a t i o n s  is  taken by o t h e r s ,  
i nc lud ing  Dworkin, 1977a. 

Ear ly  j u d i c i a l  i n t e r p r e t a t i o n s  gave t h e  "P r iv i l eges  o r  Immunities" 
Clause an  extremely l imi t ed  meaning, e s s e n t i a l l y  e l i m i n a t i n g  i t  a s  a 
source  of r i g h t s .  I n  1873, t h e  Supreme Court he ld ,  i n  t h e  Slaughterhouse 
Cases, t h a t  t h e  P r i v i l e g e s  o r  Immunities Clause of t h e  14 th  Amendment 
provided f o r  t h e  p r o t e c t i o n  of i n d i v i d u a l s '  r i g h t s  a g a i n s t  f e d e r a l  ac- 
t i o n s  but n o t  s t a t e  ac t i ons .  On t h e  b a s i s  of t h i s  i n t e r p r e t a t i o n ,  t h e  
Court h e l d  t h a t  a  s t a t e  s laughterhouse  monopoly d i d  no t  depr ive  t h e  
bu tchers  of New Orleans of t h e i r  r i g h t s  under t h e  14 th  Amendment. In-  
s t e a d ,  they were t o l d  t o  seek r ed re s s  in Louis iana ' s  s t a t e  cour t  system. 

Court dec i s ions  d i s c l o s e  a  t h i r d  s t anda rd  which f a l l s  somewhere between 
" r a t i o n a l  b a s i s "  and "compelling s t a t e  i n t e r e s t . "  To wi th s t and  an equa l  
p r o t e c t i o n  cha l lenge ,  a  c l a s s i f i c a t i o n  must s e rve  an  " important"  goveru- 
mental o b j e c t i v e  and be " s u b s t a n t i a l l y "  r e l a t e d  t o  t h e  achievement of 
t hose  ob j ec t ives .  Although t h e  Court has  not  acknowledged t h e  e s t a b l i s h -  
ment of a  t h i r d  t es t ,  t h i s  s t anda rd  has  been used i n  a  number of cases  
i nvo lv ing  c l a s s i f i c a t i o r ~  according t o  s ex ,  e.g. ,  C ra ig  v. Boren, 1976. 
The use  of t h i s  "middle t ier"  does no t  r e so lve  t he  problems wi th  r e spec t  
t o  t h e  s t a t e s  a s  t h e  e f f e c t  of i t s  use  i s  t o  ove r tu rn  c l a s s i f i c a t i o r l s  
t h a t  would have been upheld under a  r a t i o n a l  b a s i s  test.  

The f e d e r a l  c o u r t s  have prev ious ly  used t h e  14th Amendment t o  p r o t e c t  
p roper ty  r i g h t s .  However, t h e  concept of p roper ty  r e f e r r e d  t o  p r i v a t e  
ownership and t h e  product ion of goods and se rv i ce s .  Using t h i s  d e f i n i -  
t i o n ,  t h e  c o u r t s  i n t e r p r e t e d  both n a t i o n a l  and s t a t e  government economic 



r e g u l a t i o n s  a s  u n c o n s t i t u t i o n a l .  Th i s  a p p l i c a t i o n  of s u b s t a n t i v e  due 
process  occur red  i n  t h e  l a t e  1800s and t h e  e a r l y  1900s. 

There is  not  an obvious connect ion between t h e  14th Amendment and t h e  
Inco rpo ra t i on  Doct r ine  judging by t h e  l eng th  of t ime t h a t  e l apsed  between 
t h e  enactment of t h e  14 th  Amendment i n  1868 and t h e  d o c t r i n e ' s  manif e s t a -  
t i o n .  It may be argued t h a t  an  e a r l y  express ion  of t h e  d o c t r i n e  occur red  
i n  1884 i n  t h e  d i s s e n t i n g  opin ion  of J u s t i c e  Miller i n  Hurtado v. Ca l i -  
f o r n i a .  However, i t  seems f a i r  and a c c u r a t e  t o  say  t h a t  t h e  Incorpora-  
t i o n  Doct r ine  was no t  expressed by a  ma jo r i t y  of t h e  Supreme Court u n t i l  
1925, over  a h a l f  a  cen tury  a f t e r  t h e  14th Amendment's adopt ion ,  and t h e  
precedent  was only i n  terms of t h e  F i r s t  Amendment's i nco rpo ra t i on .  The 
a p p l i c a t i o n s  t o  c r imina l  defense procedures ,  which began i n  1961, d i d  
no t  occur  u n t i l  n e a r l y  a  cen tury  a f t e r  t h e  adopt ion of t h e  Amendment. 

71 Search and s e i z u r e  [Mapp v. Ohio, 367 U.S. 643 (1961) l ;  c r u e l  and unusual  - 
punishment [Robinson v. C a l i f o r n i a ,  370 U.S. 660 (1962) ) ;  counsel  [Gideon 
v. Wainwright, 372 U.S. 335 (1963) l ;  s e l f - i nc r imina t ion  [Malloy v. Hogan, 
378 U.S. 1  (1964) l ;  confront  adverse  wi tnesses  [Po in t e r  v. Texas. 380 . . 

U.S. 400 (1965) l ;  speedy t r i a l  [Klopfer v. North C a r o l i n a ,  386 u.s'. 213 
( l 9 6 7 ) I ;  compulsory process  [Washington v. Texas, 388 U.S. 14 (1967) 1 ; 
j u r y  t r i a l  [Duncan v. Louis iana ,  391 U.S. 145 ( l 968 ) I  ; double jeopardy 
[Benton v. Marvland. 395 U.S. 784 (1969)l .  

8/ However, t h e r e  a r e  i n s t ances  where f e d e r a l  c o u r t s  have ordered  and moni- - 
t o r e d  s u b s t a n t i a l  changes i n  s t a t e  p o l i c i e s  a l though the  o r i g i n a l  g r i e -  
vances i n  t h e  s u c c e s s f u l  complaint were not g ran ted  r e l i e f .  For example, 
s t a t ewide  changes i n  West V i r g i n i a ' s  pub l i c  school  system were made 
pursuant  t o  a c o u r t ' s  dec i s ion  but t h e  p l a n t i f f  's o r i g i n a l  c la ims were 
no t  s a t i s f i e d .  See Oakerson, 1983. 





Chapter  4 

CONSEQUENCES OF FEDERAL JUDICIAL DECISIONS 

INTRODUCTION 

The p o s i t i o n  of t h e  s t a t e s  i n  t h e  f e d e r a l  system i s  g r e a t l y  a f f e c t e d  by 

how t h e  c o u r t s  i n t e r p r e t  t h e  l i m i t s  of t h e  n a t i o n a l  government and by t h e i r  

review of s t a t e  p o l i c i e s  i n  l i g h t  of c i t i z e n s  ' expanding c o n s t i t u t i o n a l  

r i g h t s .  I n  r ecen t  y e a r s ,  t h e  f e d e r a l  c o u r t s  have extended t h e  a u t h o r i t y  of 

t he  n a t i o n a l  government by r e q u i r i n g  s t a t e  adherence t o  a  broad spectrum of 

c o n s t i t u t i o n a l  s tandards .  Doc t r ina l  developments have provided t h e  c o u r t s  

wi th  a  r a t i o n a l e  f o r  t h i s  i n t e r v e n t i o n i s t  pos tu re  a l though,  i n  some i n s t a n c e s ,  

Congressional  l e g i s l a t i o n  promotes and i n v i t e s  t h e  c o u r t s  t o  become involved 

i n  s t a t e  a f f a i r s .  

The c o u r t s  ' d e c i s i o n s  have provoked c r i t i c i s m  of t h e  j u s t i f i c a t i o n s  g iven  

f o r  j u d i c i a l  i n t e r v e n t i o n s  and produced skep t i c i sm of the  c o u r t s  ' a b i l i t y  t o  

make dec i s ions  r ega rd ing  a p p r o p r i a t e  s t a t e  p u b l i c  po l i cy .  I n  a  gene ra l  s e n s e ,  

t h e r e  a r e  two d i f f e r e n t  types of c r i t i c a l  r eac t ions .  F i r s t ,  t h e r e  i s  a  two- 

p a r t  normative argument: (1 )  t h a t ,  i n  gene ra l ,  t h e  n a t i o n a l  government, whe- 

t h e r  t h e  cou r t s  o r  o therwise ,  should no t  become involved i n  t r y i n g  t o  reform 

s t a t e  p u b l i c  policy--absent e x p l i c i t  c o n s t i t u t i o n a l  de l ega t ion  t o  do so-- 

because t h e s e  a t tempts  v i o l a t e  t h e  i n t e n t i o n s  of t h e  Founding Fa the r s  concern- 

i n g  t h e  r e l a t i o n s h i p  of t h e  n a t i o n a l  government t o  t h e  s t a t e s ,  and ( 2 )  t h a t  

t he  c o u r t s ,  i n  p a r t i c u l a r ,  should r e f r a i n  from e f f o r t s  t o  reform p u b l i c  p o l i -  

cy a t  any l e v e l ,  e s p e c i a l l y  a t  t h e  s t a t e  l e v e l ,  because such a t tempts  v i o l a t e  

t h e  Founding Fa the r s  ' i n t e n t i o n s  concerning t h e  i n s t i t u t i o n a l  r o l e  of t h e  

c o u r t s  i n  a  f e d e r a l  system. This  normative argument concludes,  t h e r e f o r e ,  

t h a t  much c u r r e n t  f e d e r a l  cour t  involvement i n  s t a t e  a f f a i r s  r e s t s  on ques- 

t i o n a b l e  l e g a l  doc t r i ne s .  

Second, t h e r e  i s  t h e  empi r i ca l  ques t i on  whether t h e  c o u r t s  have t h e  ca- 

p a c i t y  t o  dec ide  what c o n s t i t u t e s  necessary  and app rop r i a t e  s t a t e  po l i cy .  

Hypotheses concerning t h e  consequences of cour t  dec i s ions  a r e  import an t  f o r  

s e v e r a l  reasons.  

One reason i s  t h a t  many scho la r s  be l i eve  t h a t  t h e  performance of t h e  fed-  

e r a l  cou r t s  i n  de te rmin ing  what programmatic changes a r e  r equ i r ed  t o  meet con- 
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s t i t u t i o n a l  s t anda rds  has been necessary,  app ropr i a t e ,  and p o s i t i v e .  These 

s c h o l a r s  view the  c o u r t s  a s  possess ing  the  capac i ty  t o  a s s e s s  s o c i a l  a l t e r n a -  

t i v e s  and t o  choose t h e  one wi th  t h e  g r e a t e s t  n e t  gain. However, t h e  purported 

b e n e f i t s  of j u d i c i a l  involvement have been challenged. One r e c u r r e n t  theme of 

t h e  c r i t i c s  is t h a t  t h e  consequences of much cour t  involvement have been s e r i -  

ously negat ive outcomes according t o  any s tandard  (e. g. , desegrega t ion  o rde r s  

l ead ing  t o  increased  segrega t ion) .  The examination of t h e  consequences of 

cour t  dec i s ions  permits  t h e  t e s t i n g  of competing ideas  and, thereby ,  may o f f e r  

sys t ema t i c  information t h a t  i s  re levant  t o  an  important debate.  

Empir ical  r e s u l t s  a l s o  have an important bearing on t h e  normative argu- 

ment. I f  t h e  c o u r t s  a r e  found t o  be i n e f f e c t i v e ,  i n e f f i c i e n t ,  o r  counter  pro- 

duc t ive ,  t h i s  evidence c o n s t i t u t e s  a sound reason f o r  concluding t h a t  they 

should r e s t r a i n  themselves and adopt a l e s s  i n t e r v e n t i o n i s t  r o l e .  

The l o g i c  f o r  t h e  in fe rence  t h a t  t he  cou r t s  need the  capac i ty  t o  support  

t h e i r  j u r i s d i c t i o n  i n  t h e s e  mat te rs  is based on t h e  fundamental premise t h a t  

"ought implies  can." Accepting t h i s  major premise, i t  fo l lows  t h a t  when a n  

i n d i v i d u a l  o r  group of i nd iv idua l s  cannot do something, t he  a c t i o n  should not  

be prescr ibed  o r  attempted. I n  the  context  of the  cu r r en t  research ,  t h i s  

means t h a t  i f  t h e  f e d e r a l  cou r t s  cannot achieve appropr i a t e  s o c i a l  po l i cy  

goa l s ,  then  they should not  engage i n  t h i s  form of a c t i v i t y .  However, i t  

does not fol low t h a t  i f  t h e  cour t s  a r e  shown t o  be e f f e c t i v e ,  t hen  they  should 

be involved,  because t h i s  i s  committing the  " n a t u r a l i s t i c  f a l l a c y "  of conclud- 

i n g  t h a t  "whatever i s ,  should be. " Hence, evidence of nega t ive  consequences 

from the  proposed empi r i ca l  i n v e s t i g a t i o n s  can se rve  only t o  c a l l  i n t o  ques t ion  

t h e  j u d i c i a l  r o l e  i n  s t a t e  a f f a i r s ,  but evidence of p o s i t i v e  consequences does 

not  j u s t i f y  t h e  involvement by normative s tandards .  That i s ,  r e j e c t i n g  t h e  

c r i t i c s  ' content  ions is  necessary but  not s u f f i c i e n t  t o  af f i r m  f e d e r a l  cour t  

involvement i n  s t a t e  a f f a i r s .  

Some observers  might ob jec t  t o  t h i s  proposed l inkage  between t h e  conse- 

quences of j u d i c i a l  dec i s ions  (o r  the  capac i ty  of the  c o u r t s )  and t h e  normative 

ques t ion  of whether t h e  cou r t s  should be involved i n  changing s t a t e  p o l i c i e s .  

For example, Dworkin (1977b) argues t h a t  cour t  dec is ions  t o  desegregate  p u b l i c  

schools  do not  r e s t  on s o c i a l  s c i ence  evidence concerning t h e  connections be- 

tween seg rega t ion  and s tuden t  performance, cu r r en t  de j u r e  s eg rega t ion  and de 

f a c t o  an tecedents ,  o r  t h e  b e n e f i t s  and c o s t s  of i n t e g r a t i o n .  Rather ,  t h e  

dec i s ions  a r e  rooted i n  " i n t e r p r e t a t i v e  judgments" of norms, va lues ,  and a 
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sense  of c o d n i t y .  Hence, f o r  Dworkin, evidence of nega t ive ,  unintended 

consequences of school  desegrega t ion  dec i s ions  does not  c a l l  i n t o  ques t ion  

what r e l i e f  c o u r t s  have designed and t r i e d  t o  implement, because t h e i r  a c t i o n s  

are j u s t i f i e d  independent ly of such data .  

Although Dworkin is  c o r r e c t  i n  assuming t h a t  normative arguments must be 

i n t e r n a l l y  c o n s i s t e n t  and must be argued on t h e i r  merits, h i s  complete separa-  

t i o n  of normative and empi r i ca l  cons ide ra t  i ons  makes t h e  former i r r e f u t a b l e .  

C e r t a i n l y ,  va lues  a r e  sub jec t  t o  empi r i ca l  a n a l y s i s ,  because no one speaks i n  

f avo r  of i n e f f i c i e n t ,  i n e f f e c t i v e  and counter-productive ac t ions .  Hence, ev i -  

dence on the  consequences of j u d i c i a l  dec i s ions  is considered t o  be r e l evan t  

t o  t h e  s tudy  of t h e  f e d e r a l  c o u r t s  and f ede ra l i sm,  no l e s s  t han  evidence of 

t h e  e f f i c a c y  of a rnedical procedure and t h e  p o s s i b i l i t y  of adverse  s i d e  e f f e c t s  

is considered r e l e v a n t  i n  t h e  dec i s ion  t o  render  a  s p e c i f i c  t rea tment  i n  cases  

where undertaking none of t h e  p o s i t i v e  t rea tments  may l e a d  t o  t he  p a t i e n t ' s  

death. 

F i n a l l y ,  l i m i t e d  v e r i f i c a t i o n  of t h e  proponents '  and t h e  c r i t i c s '  c la ims 

leaves  a s e r i o u s  gap i n  our knowledge of an i s s u e  of n a t i o n a l  s i g n i f i c a n c e .  

Uncer ta in ty  over t h e  a c t u a l  consequences--both p o s i t i v e  and negative--of cour t  

dec i s ions  i n h i b i t s  c l a r i f i c a t i o n  of i s s u e s  and r e s o l u t i o n  of t h e  po l i cy  de- 

b a t e . l /  - Obtaining a  consensus on t h e  app ropr i a t e  r o l e  of t h e  cou r t s  depends 

on a  f i rmer  base of d a t a  concerning the  na tu re  of the  c o u r t s  ' i n t e r v e n t i o n s  

and t h e i r  e f f e c t s .  For a l l  of t hese  reasons ,  t he re  is a need t o  conduct a  

sys t ema t i c  i nqu i ry  i n t o  t h e  t e s t a b l e  p ropos i t i ons  t h a t  hypothesize l inkages  

between cour t  dec i s ions  and s o c i  a1  out  comes. 

LITERATURE REVIEW 

A review of t h e  c r i t i c a l  commentaries on cour t  capac i ty  r e v e a l s  t h a t  t h e r e  

is  both a  genera l  r a t i o n a l e  f o r  why the  c o u r t s  a r e  considered d e f i c i e n t  when 

they  at tempt  t o  impose s t anda rds ,  p o l i c i e s ,  and p r a c t i c e s  on t h e  s t a t e s  and a  

ca ta logue  of s p e c i f i c  i n s t ances  of d i s a s t r o u s  outcomes. Both t h e  explanatory 

scheme and t h e  s p e c i f i c  claims a r e  h igh l igh ted  below. 

General Explanat ions of Limited Court Capacity. Two f a c t o r s  a r e  general-  

l y  i d e n t i f i e d  a s  t h e  reasons why the  c o u r t s  a l l eged ly  e r r  i n  choosing among 

s o c i a l  po l icy  a l t e r n a t i v e s  (Horowitz, 1977:25-6, 290-1; Diver ,  1979: 60-1; Ru- 

b in ,  1987: 165-7). F i r s t ,  t h e  members of t h e  bench a r e  be l ieved  t o  lack  t h e  

e x p e r t i s e  necessary t o  process t he  complex information needed t o  understand 
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t h e  r e l a t i o n s h i p s  t h a t  g ive  r i s e  e i t h e r  t o  a l l e g e d  c o n s t i t u t i o n a l  depr iva t ions  

o r  t o  t h e  appropr ia te  r e l i e f  i n  the  event  t h a t  c o n s t i t u t i o n a l  v i o l a t i o n s  a r e  

found. Courts cannot accu ra t e ly  determine t h e  l inkages  between t h e  i n j u r y ,  

s t a t e  p o l i c i e s ,  and extraneous f a c t o r s .  A s  a  r e s u l t ,  cou r t s  may be misled in-  

t o  accept ing  spu r ious  r e l a t i o n s h i p s  between t h e  dep r iva t ion  and a  po l i cy  in -  

s t e a d  of l e a r n i n g  t h e  t r u e  source of t h e  a l l eged  wrong. 

This  d i f f i c u l t y  is  compounded by t h e  judges '  l a ck  of understanding of how 

t o  f a sh ion  r e l i e f  t h a t  f i t s  each context .  Even i f  r e l i e f  i s  warranted,  judges 

may not  know what needs t o  be changed i n  order  t o  achieve t h e  d e s i r e d  amelior- 

a t i o n .  I n  f a c t ,  court-ordered changes may prove counter  product ive because of 

a  lack  of information on t h e  complex network of a u t h o r i t y  and incen t ives  t h a t  

e x i s t  among t h e  p a r t i c i p a n t s  i n  every pol icy  a rea .  

Second, t h e  process  of ad jud ica t ion  is not conducive t o  t h e  s o r t  of prob- 

lem so lv ing  requi red  t o  achieve des i r ed  ends,  because i t  t r e a t s  t he  a l l eged  

f a c t s  of each case  i n  i s o l a t i o n  from behaviora l  t heo r i e s .  Adjudicat ion i s  

o r i e n t e d  toward an  a n a l y s i s  of t he  f a c t s  s t r i c t l y  a s  presented by t h e  p a r t i e s  

r a t h e r  than  i n  l i g h t  of more genera l  explana t ions .  This  means t h a t  t h e o r i e s  

a r e  not  used t o  i n t e r p r e t  the  na tu re  and s i g n i f i c a n c e  o f - a l l e g e d  in s t ances  of 

r i g h t s  v i o l a t i o n s .  A s  a  r e s u l t ,  consequences of j u d i c i a l  dec i s ions  f o r  s t a t e  

p u b l i c  po l i cy  may f r e q u e n t l y  be negat ive.  

Add i t iona l ly ,  l i t i g a t i o n  i s  not conducive t o  needed problem s o l v i n g  be- 

cause it neg lec t s  cos t s .  Problem s o l v i n g  genera l ly  involves  the  examination 

of t h e  gains  and l o s s e s  of a l t e r n a t i v e s ,  t h e  amount of s ca rce  resources con- 

sumed by each a l t e r n a t i v e ,  and the  oppor tuni ty  cos t  of not  being a b l e  t o  use  

resources  f o r  o t h e r  purposes. These f a c t o r s  a r e  seldom c e n t r a l  t o  t h e  judi-  

c i a l  assessment of c o n s t i t u t i o n a l  r i g h t s .  Cost may even be d is regarded  a s  

i r r e l e v a n t  t o  t h e  de te rmina t ion  of r i g h t s  o r  t h e  v i o l a t i o n  of r i g h t s  and t h e  

design of r e l i e f  i n  t he  event of v io l a t ions .  

Adjudicat ion a l s o  l acks  a  rou t ine  feedback mechanism t o  inform t h e  cour t  

when i ts  o rde r s  a r e  encounter ing problems of implementation. Without a  mec- 

hanism t o  c o r r e c t  i t s  dec i s ion  because of unforeseen problems, t h e  court  must 

r e l y  on t h e  p a r t i e s  t o  inform it of any d i f f i c u l t i e s .  Although masters  o r  

monitors may be employed t o  a s s i s t  t h e  cour t  i n  managing p o s t - t r i a l  implemen- 

t a t i o n  of cour t  o r d e r s ,  t hese  ad juncts  have a  tendency t o  develop t h e i r  own 

agendas and., hence c r e a t e  another  type  of feedback problem f o r  t h e  court .21 - 
A. I n  v i r t u a l l y  every a r e a  i n  
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which t h e  f e d e r a l  c o u r t s  have in t e rvened  and set s t anda rds  t o  which t h e  

s t a t e s  must adhere ,  a  body of l i t e r a t u r e  h a s  a r i s e n  t h a t  is  c r i t i c a l  of t h e  

i n t e r v e n t i o n s  ' e f f e c t s .  I n  many of t h e  w r i t i n g s ,  t h e  c r i t i c a l  obse rva t ions  

are drawn from i n s t a n c e s  where a  f e d e r a l  d i s t r i c t  cou r t  ha s  reviewed a  p a r t i c -  

u l a r  s o c i a l  p o l i c y  and rendered a  s p e c i f i c  dec is ion .  The e f f e c t s  of t h e  

c o u r t ' s  d e c i s i o n  a r e  descr ibed  i n  g r e a t  d e t a i l  but without  t h e  b e n e f i t  of 

p a r a l l e l  obse rva t ions  from o t h e r  cou r t s  and o t h e r  p o l i c i e s .  A review of t h i s  

l i t e r a t u r e ,  however, r evea l s  c e r t a i n  common themes i n  t h e  k inds  of e f f e c t s  

t h a t  a r e  a t t r i b u t e d  t o  t h e  c o u r t s '  involvement. 

These themes a r e  i l l u s t r a t e d  i n  t h e  fo l lowing  summary of t h e  l i t e r a t u r e  

on cou r t  involvement i n  t h r e e  b a s i c  s t a t e  and l o c a l  i n s t i t u t i o n s :  p r i s o n s ,  

mental h e a l t h  f a c i l i t i e s ,  and p u b l i c  schools .  - 31 The themes fol low.  

F i r s t ,  cour t  involvement i n  s t a t e  a f f a i r s  a l l e g e d l y  weakens t h e  l e g i t i -  

macy, a u t h o r i t y  and c o n t r o l  of governmental o f f i c i a l s .  The a u t h o r i t y  of ad- 

m i n i s t r a t o r s  is  reduced wi th  r e spec t  t o  s t a f f  members, s u b j e c t s ,  r e c i p i e n t s ,  

and u s e r s  of t h e  governmental p o l i c i e s  and i n s t i t u t i o n s  (Diver ,  19 79: 81-2). 

This  phenomenon i s  a l l e g e d  t o  occur  i n  p r i sons  (Marquart and Crouch, 1984),  

mental i n s t i t u t i o n s  (Rubin, 1978: l 6 6 ) ,  and p u b l i c  schools  (Glazer ,  19 78; 

G r a g l i a ,  1976; Morgan, 1984; Wol te rs ,  1984). I n  p u b l i c  s choo l s ,  t h e  d e c l i n e  

i n  a u t h o r i t y  a l s o  a f f e c t s  how s tuden t s  view t h e  a d m i n i s t r a t o r s '  a u t h o r i t y  over  

r e b e l l i o u s  pupils--they be l i eve  t h a t  s t u d e n t s  who cause d i s tu rbances  w i l l  no t  

be punished (Glazer ,  19 78; Wilkinson, 1975: 72). I n  f a c t ,  a d m i n i s t r a t o r s  a r e  

discouraged from t a k i n g  d i s c i p l i n a r y  a c t i o n  where i t  is warranted (Wilkinson, 

1975: 72).  The r educ t ion  i n  school  admin i s t r a t i ons  ' a u t h o r i t y  is evidenced by 

an  i n c r e a s e  i n  school - re la ted  crime (Morgan, 1984: 69; Wol te rs ,  1984: 242),  con- 

f r o n t a t i o n s  between r a c i a l  -groups (Wolters ,  1984:190-7), and gene ra l  d i s c i -  

p l i n a r y  problems ( G r a g l i a ,  1976:275), whi le  a  d e c l i n e  i n  a u t h o r i t y  a t  p r i sons  

is  evidenced by an i n c r e a s e  i n  v io lence  among inmates (Marquart and Crouch, 

19 84) and v io lence  by inmates a g a i n s t  c o r r e c t i o n a l  o f f i c i a l s  (A lpe r t  , Crouch, 

and Huff ,  1984). Yet, con t r a ry  t o  t h e s e  viewpoints ,  o t h e r s  have found t h a t  

court-ordered reform improves t he  a u t h o r i t y  and power r e l a t i o n s h i p s  by allow- 

i n g  innovat ive  a d m i n i s t r a t o r s  t o  come forward (D. Rothman and S .  Rothman, 

1984 : 353-60). 

Second, cour t  involvement i n  s t a t e  a f f a i r s  imposes onerous f i n a n c i a l  

c o s t s  on st a t e  governmental agencies .  I n  some i n s t a n c e s ,  i n d i r e c t  expendi- 

t u r e s  may be r equ i r ed  t o  meet an o b j e c t i v e  (e.g., purchases  of veh i c l e s  t o  

-4 7- 





i n  t h e  f e d e r a l  system. I f  j u d i c i a l  involvement c r e a t e s  a l a c k  of confidence 

i n  s t a t e  governmental i n s t i t u t i o n s ,  t h i s  is a more chronic  problem than  t h e  i m -  

mediate po l i cy  impact of cour t  dec is ions  on budgets,  personnel ,  o r  o p e r a t i o n a l  

procedures.  

F i n a l l y ,  t h e  b e l i e f  i n  t h e  e f f i c a c y  of l e g a l  reform sometimes l e a d s  

c o u r t s  t o  impose s t anda rds  o r  procedures on s t a t e  p o l i c i e s  t h a t  a r e  wi thout  

substance.  That i s ,  f e d e r a l  c o u r t s  may r e q u i r e  hear ings  t o  be he ld  on due 

process  grounds i n  o rde r  t o  ensure  a f a i r  eva lua t ion  of t h e  educa t iona l  needs 

of handicapped c h i l d r e n  o r  we l f a re  r e c i p i e n t s  who have had t h e i r  p u b l i c  as-  

s i s t a n c e  terminated.  Yet,  t he  hear ings  may prove t o  be empty ges tu re s  w i th  

no m a t e r i a l  improvement i n  t h e  s e r v i c e s  rendered (Kirp and Jensen,  1983) but  

wi th  a d d i t i o n a l  cos t  t o  t h e  s t a t e s  i n  conducting t h e  hea r ings  (Feurs t  and 

P e t t y  , 19 85). 

ASSESSING WHAT IS  KNOWN CONCERNING THE CONSEQUENCES OF 
FEDERAL COURT DECISIONS 

A prominent b e l i e f  among l e g a l  s c h o l a r s  i s  t h a t  j u d i c i a l  involvement i n  

s t a t e  a f f a i r s  is  j u s t i f i e d  because cour t s  a r e  b e t t e r  equipped t o  so lve  t h e s e  

s o r t s  of problems than  a r e  o the r  governmental bodies and t h a t  t h e  cou r t s  a r e ,  

i n  f a c t ,  r e l a t i v e l y  successfu l .  However, t h e r e  is a growing l i t e r a t u r e  t h a t  

c a l l s  these  b e l i e f s  i n t o  ques t ion .  C r i t i c s  contend t h a t  f e d e r a l  cour t  i n t e r -  

vent ion  weakens the  leg i t imacy and a u t h o r i t y  of s t a t e  o f f i c i a l s  , reduces t h e  

o f f i c i a l s  ' c o n t r o l ,  imposes undes i rab le  budgetary r e a l l o c a t i o n s  on t h e  s t a t e s ,  

and produces negat ive  s i d e  e f f e c t s  e i t h e r  through t h e  c o u r t s  ' f a i l u r e  t o  un- 

ders tand  the  implementation process  o r  through the  c o u r t s '  i l l -conce ived  so-  

l u t i o n s  t o  i l l - d e f i n e d  problems. A s  s t r o n g  a s  those  claims a r e ,  they a r e  

more u s e f u l ,  because of c e r t a i n  methodological shortcomings, i n  r a i s i n g  i s s u e s  

than  i n  s e t t l i n g  empi r i ca l  ques t ions  a s  t o  t h e  t r u e  consequences of cour t  de- 

c i s i o n s .  An understanding of these  d e f i c i e n c i e s  w i l l  permit f u t u r e  r e sea rch  

t o  bu i ld  on t h e  ground-breaking s t u d i e s  t h a t  have drawn a t t e n t i o n  t o  t h e  

ques t ion  of the c o u r t s  ' capac i ty  and, thereby ,  t o  c o n t r i b u t e  t o  a cumulative 

body of p ropos i t i ons  r e l evan t  t o  t h e  debate.  

S i x  l i m i t a t i o n s  i n  t h e  knowledge base on which the  c r i t i c i s m s  r e s t  de- 

s e rve  mention. F i r s t ,  most of t he  s t u d i e s  lack  c l e a r l y  s t a t e d  ques t ions  t o  

guide inqu i ry  i n t o  the  consequences of j u d i c i a l  dec is ions .  Clear  d e f i n i t i o n s  

of key phases (e. g. , " succes s fu l "  and "unsuccessful"  i n t e r v e n t i o n )  a r e  lack- 

ing .  Even those  s t u d i e s  t h a t  adopt more of an  empir ica l  approach a r e  ambigu- 
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ous as t o  what ana lyses  of s p e c i f i c  cour t  dec is ions  a r e  in tended  t o  revea l .  

What a r e  we looking  f o r ?  How do we know when the  organiz ing  ques t ions  a r e  

answered? Grea ter  c l a r i f i c a t i o n  of what is meant by capac i ty ,  and how we can 

know i t  when we s e e  i t ,  a r e  e s s e n t i a l  f o r  a  meaningful dkalogue between a l -  

t e r n a t i v e  pe r spec t ives  on t h e  cour t s .  

Second, t h e  s t u d i e s  gene ra l ly  f a i l  t o  e s t a b l i s h  a  causa l  cha in  between 

f e d e r a l  cour t  dec i s ions  and t h e  a l l e g e d  consequences of those dec i s ions .  A t  

t h e  most b a s i c  l e v e l ,  t h e r e  i s  l i t t l e  sys t ema t i c  evidence of how t h e  components 

of an i n d i v i d u a l  case--the p r e t r i a l  l i t i g a t i o n ,  t h e  issuance of a  cour t  o r d e r ,  

and t h e  monitor ing of a  decree--set a  sequence of events  i n  motion t h a t  cul-  

minate i n  some d i s a s t r o u s  outcome. There is no ques t ion  t h a t  nega t ive  outcomes 

are c i t e d  by t h e  c r i t i c s ,  but  an empir ica l  account of how the  dec i s ions  and 

t h e  outcomes a r e  l i nked  is  l e s s  we l l  e s t ab l i shed .  This genera l  l i m i t a t i o n  

a r i s e s  because of t h e  design of t h e  s t u d i e s :  The o b j e c t i v e  of many of the  

c r i t i c s  is t o  po in t  out  d o c t r i n a l  weaknesses i n  the c o u r t s '  dec is ions .  They 

do not  purport  t o  have c r a f t e d  sound s t u d i e s  of dec i s iona l  outcomes. This  li- 

m i t a t i o n  must be recognized i n  order  t o  s o r t  out what we know and do not  know 

empi r i ca l ly  concerning d e c i s i o n a l  outcomes. 

C h a r a c t e r i s t i c a l l y ,  t h e  s t u d i e s  f a i l  t o  siphon off t he  e f f e c t s  of ex t ran-  

eous f a c t o r s  l i k e l y  t o  be present  a t  t h e  same time a s  t he  f e d e r a l  cour t  in-  

volvement. For example, p rob lem of a u t h o r i t y  and con t ro l  can a r i s e  i n  p r i -  

sons f o r  reasons o t h e r  than t h e  c r e a t i o n  of new r i g h t s .  I f  t he  theory of 

r i s i n g  expec ta t ions ,  a s  appl ied  by Alpe r t ,  Crouch, and Huff (1984)  i s  t r u e ,  

t h e n  one would expect noncourt e f f o r t s  t o  reform i n s t i t u t i o n s  a l s o  t o  t r i g g e r  

a  gap between expect a t  ions  and achievement r e s u l t i n g  i n  problems of phys i ca l  

v io lence  by inmates aga ins t  c o r r e c t i o n a l  o f f i c e r s  and o t h e r  inmates. Because 

some evidence po in t s  t o  t h e  connection between non jud ic i a l ly  i n s p i r e d  reform 

and d i s tu rbances ,  a t  l e a s t  i n  p r i sons  (Engle and S. Rothman, 1 9 8 3 ) ,  i t  is  ne- 

cessary  t o  i s o l a t e  t h e  e f f e c t s  of cour t  o rde r s  from other  f a c t o r s  i n  order  t o  

a t  t r i b u t e  observable  outcomes t o  t h e  former. This requirement i s  gene ra l ly  

not  s a t i s f i e d  i n  t he  l i t e r a t u r e  because a  comparison i s  seldom made between 

j u r i s d i c t i o n s  where f e d e r a l  cour t  involvement has occurred and o t h e r  j u r i s d i c -  

t i o n s  where i t  has not .  

The importance of cons ider ing  a l t e r n a t i v e  sources of t h e  a l l e g e d  outcomes 

is  heightened because t h e  s t u d i e s  tend t o  focus on one cour t  dec i s ion  i n  a  

given subs t an t ive  po l i cy  area.  When t h e  range and number of observed dec i s ions  
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a r e  l i m i t e d ,  a  dev ian t  case  may become magnified ou t  of p ropor t i ou  and t h e  

gene ra l  p a t t e r n  obscured. Moreover, t h i s  l i m i t a t i o n  is not  r e s t r i c t e d  t o  t h e  

c o u r t s '  c r i t i c s ;  i t  a r i s e s  a s  w e l l  i n  s t u d i e s  t h a t  c la im t h a t  t h e  cou r t s  per-  

form h e r o i c  t a s k s  i n  an admirable manner ( s ee  e.g. , D. Rothman and S. Rothman, 

19 84). 

The s i n g l e  cou r t  approach is r e l a t e d  t o  another  de f i c i ency  i n  most of 

t h e s e  s tudies-- the minimal use of measurable i n d i c a t o r s  of j u d i c i a l  perform- 

ance. Even i n  examinations of s i n g l e  dec i s ions  i n  an i r d i v i d u a l  j u r i s d i c t i o n ,  

m u l t i p l e  i n d i c e s  a r e  e s s e n t i a l  t o  determine whether t h e  po in t  of cour t  i n -  

volvement d i s t i n g u i s h e s  t r ends  i n  po l i cy  outcomes. I n  many s t u d i e s ,  a  reasoned 

argument is not  g iven  a s  t o  why a  given s e t  of d a t a  i s  used. Desc r ip t i ve  

f a c t s  of some undes i r ab l e  behavior o r  outcome a r e  o f f e r e d  a s  d i r e c t  evidence 

of cou r t  i n c a p a c i t y  wi thout  an adequate d i s cus s ion  of what a c t u a l l y  i s  beirlg 

measured. 

Thi rd ,  t h e  measurement and concep tua l i za t i on  of cos t  appears  t o  be nar -  

rowly r e s t r i c t e d  t o  t he  d i r e c t  budgetary consequences of court-ordered r e l i e f  

on a  g iven  agency. I n  measuring c o s t ,  t h e  scope of a c t i v i t i e s  should extend 

beyond t h e  resources  consumed by a  g iven  agency i n  complying wi th  a  s p e c i f i c  

cou r t  order .  Costs  may be i ncu r r ed  by mu l t i p l e  agencies  and mu l t i p l e  l e v e l s  

of government. 

Consider,  f o r  example, t h e  l i t i g a t i o n  brought by s t a t e  p r i s o n e r s  cha l -  

l eng ing  t h e  cond i t i ons  of t h e i r  confinement because t he  cond i t i ons  a r e  a l -  

l eged ly  u n c o n s t i t u t i o u a l .  There a r e  cons iderab le  c o s t s  i n  r e s o l v i n g  p r i s o n e r  

gr ievances  i n  t h e  f e d e r a l  c o u r t s  d e s p i t e  t h e  f a c t  t h a t  v e r d i c t s  a r e  made i n  

t h e  p r i s o n e r s '  f avo r  only 1% t o  2% of t h e  time. S t a t e s  i n c u r  t h e  c o s t s  of 

defending themselves a s  r e f l e c t e d  i n  t h e  t ime spent  by s t a t e  a t t o r n e y s  gene ra l  

and c o r r e c t i o n a l  o f f i c i a l s  i n  p repa r ing  answers,  motions,  and responses  t o  

i n t e r r o g a t o r i e s ;  a t t e n d i n g  hea r ings ;  and t r a n s p o r t i n g  inmates t o  hear ings .  

Cos ts  a r e  a l s o  i n c u r r e d  by t h e  f e d e r a l  c o u r t s  i n  t h e  time spen t  by mag i s t r a t e s  

i n  handl ing  p r e t r i a l  proceedings and t h e  t ime spent  by judges i n  conduct ing 

t r i a l s  and i n  h e a r i n g  appeals .  Because t h e s e  s o c i a l  c o s t s  may reach $100 

m i l l i o n  annual ly  (Hanson, 1986), which is a  s u b s t a n t i a l  p ropor t i on  of t h e  

$900 m i l l i o n  budget f o r  t h e  e n t i r e  f e d e r a l  j u d i c i a r y ,  t h e  d i s c u s s i o r ~  of c o s t s  

should no t  be r e s t r i c t e d  t o  t h e  budgetary impact of remedial decrees  on a  

s i n g l e  i n s t i t u t i o n .  

From a  conceptual  p o i n t  of view, budgetary c o s t s  f i t  very n i c e l y  i n t o  a  
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l a r g e  body of l i t e r a t u r e  on budgeting. This  l i t e r a t u r e  guides  t h e  choice of 

u n i t s ,  l e v e l s ,  and methods of a n a l y s i s  used t o  e s t ima te  t h e  budgetary conse- 

quences of cou r t  o rde r s  (e. g. , Harriman and Straussman, 19 83). However, bud- 

g e t i n g  is  bes t  viewed a s  a  h igh ly  v i s i b l e  a c t i v i t y  of t h e  much more genera l  

p rocess  of governmental dec i s ion  making. It i s  important ,  t h e r e f o r e ,  t o  begin 

by ask ing  ques t i ons  about  how f e d e r a l  j u d i c i a l  dec i s ions  a f f e c t  t he  gene ra l  

s t r u c t u r e  and process  of s t a t e  dec i s ion  making. Do j u d i c i a l  o rde r s  a f f e c t  t h e  

a r ena  i n w h i c h  key s t a t e  dec i s ions  a r e  made? Do they a f f e c t  t h e  s i z e  and com- 

p o s i t i o n  of decis ion-making bodies? Does j u d i c i a l  involvement a f f e c t  t h e  

p lanning  and f o r e c a s t i n g  normally a s s o c i a t e d  wi th  s t a t e  d e c i s i o n  making? 

Viewed i n  t h i s  con tex t ,  t h e  e f f e c t s  of cour t  o rde r s  on budgets become ind i ca -  

t o r s  of more fundamental changes i n  t h e  process  of government (Straussman, 

19 85). 

Broader concep tua l i za t i on  and measurement of cos t  a r e  e s p e c i a l l y  r e l evan t  

i n  l i g h t  of f e d e r a l i s m ' s  values .  Given f ede ra l i sm ' s  emphasis on the  value of 

keeping government c l o s e  t o  t h e  people ,  one concern is whether cour t  o rde r s  

produce changes i n  t h e  process  of governmental dec i s ion  making, i nc lud ing  bud- 

g e t i n g ,  t h a t  a f f e c t  c i t i z e n  d i s s a t i s f a c t i o n  wi th  government. Do t h e s e  changes 

cause i nd iv idua l s  t o  view s t a t e  and l o c a l  government a f f a i r s  a s  being beyond 

t h e i r  c o n t r o l  a s  v o t e r s  o r  worse, i r r e l e v a n t ?  Do f i n a n c i a l  burdens a s s o c i a t e d  

wi th  cour t  o r d e r s ,  over  which t h e  vo t e r s  have no c o n t r o l ,  l ead  c i t i z e n s  t o  

b e l i e v e  t h a t  government i s  unaccountable? 

Four th ,  d e s p i t e  t h e  relevancy of f ede ra l i sm  t o  t he  c o u r t s 1  c r i t i c s ,  t h e  

va lues  of f e d e r a l i s m  appear  t o  be o u t s i d e  t h e  scope of t h e i r  ana lyses .  

Questions of innovat ion ,  d i v e r s i t y ,  and self-government tend  not  t o  be p a r t  

of t h e  c r i t i c s  ' assessments  of t h e  consequences of j u d i c i a l  dec i s ions .  A t  

l e a s t  i n  some s u b s t a n t i v e  i s s u e  a r e a s ,  cour t  dec i s ions  may very we l l  impede 

o r  prompt t h e  s t a t e s  ' c h a r t i n g  new courses  of ac t i on .  For example, i n  t h e  

a r e a  of we l f a r e ,  f e d e r a l  cour t  dec is ions  expanding the  r i g h t s  of wel fa re  r e -  

c i p i e n t s  have i n h i b i t e d  t h e  development of new p r i n c i p l e s  of wel fa re  adminis- 

t r a t i o n  (Williams, P r i c e ,  Hanson, 1981). Hence, t h e  s ea rch  f o r  t he  d e c i s i o n a l  

consequences should extend beyond c o s t  and con t ro l .  

F i f t h ,  the  r e p r e s e n t a t i o n  process  and what i n t e r e s t s  a r e  represen ted  a r e  

no t  s u f f i c i e n t l y  addressed i n  t h e  a n a l y s i s  of p u b l i c  law l i t i g a t i o n .  Although 

"mul t i po l a r i t y "  has  been i d e n t i f i e d  a s  a  c h a r a c t e r i s t i c  of such l i t i g a t i o n  

(Chayes, l 9 7 6 ) ,  i n s u f f i c i e n t  a t t e n t i o n  has  been paid t o  t h e  d ivergent  i n t e r -  
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ests represen ted  by va r ious  p l a i n t i f f s  (bu t  s e e ,  B e l l ,  1976). An i s s u e  almost  

t o t a l l y  overlooked has  been the  process  and q u a l i t y  of t h e  r e p r e s e n t a t i o n  of 

de fendan t s '  i n t e r e s t s .  I n  many in s t ances  t h e  lawyers r e p r e s e n t i n g  defendants  

have i n c e n t i v e s  q u i t e  d i f f e r e n t  from t h e  s t a t e  i n s t i t u t i o n a l  o f f i c i a l s  whose 

a c t i o n s  a r e  being contes ted .  I n  a d d i t i o n ,  t h e  uneven q u a l i t y  of represen ta -  

t i o n  has  been c i t e d  a s  a  reason why s t a t e s  f a i l  t o  p r e v a i l  i n  l i t i g a t i o n  

before  t h e  Supreme Court (O'Connor, 1983). 

S i x t h ,  t h e r e  i s  l i m i t e d  knowledge on how t h e  c o u r t s  have gone about ex- 

e r c i s i n g  t h e i r  c a p a c i t i e s .  The absence of comparative cour t  s t u d i e s  i n  a  giv-  

e n  p o l i c y  a r e a  means t h e r e  a r e  l i m i t e d  d a t a  on outcomes and t h a t  t h e  e f f e c t s  

of v a r i a t i o n s  i n  t h e  methods used by t h e  c o u r t s  t o  achieve t h e s e  outcomes re -  

main unknown. For example, t he  use of masters  i n  monitor ing cour t  o rde r s  i s  

desc r ibed  by t h e  c r i t i c s  a s  a  t h r e a t  t o  t h e  c o u r t s '  independence and should 

no t  be encouraged (Horowitz,  1977). This  c r i t i c i s m  i m p l i c i t l y  s ays  t h a t  mas- 

t e r s  could improve t h e  c o u r t s '  c apac i ty  i f  they were organized  proper ly .  

Because t h e r e  a r e  d i f f e r e n t  s t y l e s  of monitor ing (Kalodner and Fishman, 1978; 

Kirp and Babcock, 1981a),  d i f f e r e n t  s t y l e s  ought t o  be matched wi th  t h e i r  

r e s p e c t i v e  outcomes t o  determine i f  some ways of monitoring provide  t he  cou r t  

w i th  d e s i r e d  in format ion  b e t t e r  than  o the r s .  

A PLAN FOR FUTURE POLICY RESEARCH 

There a r e  s e v e r a l  ques t i ons  t h a t  revolve  around t h e  b a s i c  r e sea rch  i s s u e  

of whether t h e  f e d e r a l  c o u r t s  have the  capac i ty  t o  make d e c i s i o n s  t h a t  d i r e c t l y  

cause behaviora l  changes c o n s i s t e n t  wi th  t h e  po l i cy  sought by t h e  cour t .  Are 

t h e  c o u r t s '  de s i r ed  o b j e c t i v e s  met? A t  what expense t o  t h e  s t a t e s ?  Have t h e  

r e s t r i c t i o n s  i n  s t a t e  a u t h o r i t y  r e s u l t e d  i n  undes i r ab l e  consequences? 

Gaps i n  t h e  knowledge concerning answers t o  t he se  ques t i ons  j u s t i f y  a  

s ea rch  f o r  more p r e c i s e  e s t ima te s  of how w e l l  t h e  c o u r t s  have f a r e d  i n  shaping 

s t a t e  p u b l i c  po l i cy .  More needs t o  be known about the  consequences of cou r t  

d e c i s i o n s  i n  o rde r  t o  gauge t h e  c o u r t s '  c apac i ty  more completely and c o r r e c t l y .  

For t h i s  reason ,  t h e  fo l lowing  s i x f o l d  scheme, which bu i ld s  on p r i o r  r e sea rch ,  

is  proposed t o  address  t h e  unanswered ques t i ons :  

1. Po l icy  s t u d i e s  should be undertaken i n  s u b s t a n t i v e  s t a t e  and l o c a l  
i s s u e  a r e a s  where t h e  f e d e r a l  c o u r t s  seek t o  impose e i t h e r  a f f i rma-  
t i v e  c o n s t i t u t i o n a l l y  based o b l i g a t i o n s  o r  t he  nega t ion  of s p e c i f i c  
s t a t e  a c t i o n s .  



2. The po l i cy  s t u d i e s  should be organized around a  core  s e t  of ques t ions  
surrounding t h e  e f f e c t s  of cour t  dec is ions  on f ede ra l i sm inc lud ing  
t h e  impact on s t a t e  a u t h o r i t y ,  governmental processes ,  po l icy  bene- 
f i t s  and c o s t s ,  and po l i cy  innovat ion.  

3 .  The po l i cy  s t u d i e s  should examine t h e  e f f e c t s  of t h e  mul t ipa r ty  
na tu re  of t he  l i t i g a t i o n  on t h e  development of t he  l e g a l  and f a c t u a l  
bases f o r  l i a b i l i t y .  

4. The po l i cy  s t u d i e s  should desc r ibe  t h e  processes  through which t h e  
cou r t s  have gathered and analyzed in£ ormation (e. g., s p e c i a l  mas ters ,  
monitors)  concerning t h e  design and implementation of r e l i e f .  

5. The r a t i o n a l e  f o r  s e l e c t i n g  subs t an t ive  i s s u e s  a r eas  and t h e  f  o r m l a -  
t i o n  of organiz ing  ques t ions  should r e f l e c t  t h e  c o n s t i t u t i o n a l  frame- 
work of f ede ra l i sm and i ts  values.  

6 .  The methodology used t o  conduct t h e  po l i cy  s t u d i e s  should be appro- 
p r i a t e  t o  t h e  state-of-the-knowledge i n  each i s s u e  a r e a  and t h e  
f e a s i b i l i t y  of making q u a n t i t a t i v e  assessments. 

Se l ec t ion  of Subs tan t ive  I s sues  Areas. A c r i t i c a l  r e sea rch  t a s k  is t h e  

choice of s e t t i n g s  f o r  t h e  s tudy  of t he  f e d e r a l  c o u r t s '  impact on s t a t e  pol icy.  

Because t h e  number of poss ib l e  i s s u e  a r e a s  from which t o  choose i s  l a r g e  and 

t h e  amount of t ime and resources  with which t o  conduct t h e  i n v e s t i g a t i o n s  i s  

l l m i t e d ,  t h e  s e l e c t i o n  process  should be on a  sys temat ic  bas i s .  

I n  formulat ing s e l e c t i o n  c r i t e r i a ,  cons idera t ion  should be given t o  both 

t h e  inherent  f e a t u r e s  of f ede ra l i sm and research  f e a s i b i l i t y .  It i s  appropri-  

a t e  t o  s e l e c t  i s s u e  a r e a s  t h a t  accentua te  t he  values of federa l i sm.  This  w i l l  

f a c i l i t a t e  t h e  i n t e r p r e t a t i o n  of t he  consequences i n  a  manner t h a t  i s  meaning- 

f u l  f o r  understanding the  s t a t e s  ' p o s i t i o n  i n  t he  f e d e r a l  system, al though 

t h i s  cons idera t ion  does not au tomat ica l ly  imply t h a t  f e d e r a l  cou r t  involvement 

i n  such a reas  i s  without  c o n s t i t u t i o n a l  foundation. 

One of t h e  values of federa l i sm t h a t  is  e s p e c i a l l y  p e r t i n e n t  is  t h e  c l o s e  

correspondence between pub l i c  p o l i c i e s  and c i t i z e n s  ' preferences .  The argu- 

ment is  t h a t  f ede ra l i sm c r e a t e s  g r e a t e r  harmony between p o l i c i e s  and c i t i z e n s '  

p references  when views and i n t e r e s t s  vary on r eg iona l  and s t a t e  bases.  The 

s i g n i f i c a n c e  of t h i s  va lue  i s  brought out  i n  a  recent  a n a l y s i s  on t h e  b a s i c  

" v i r t u e "  of the  n a t i o n a l  government and s t a t e  governments; t h e  v i r t u e  of t h e  

former i s  uniformity and t h e  l a t t e r ' s  v i r t u e  i s  d i v e r s i t y  (Wildavsky, 1981). 

D ive r s i t y  as  a  v i r t u e ,  i t  is pos i t ed ,  a r i s e s  because i n d i v i d u a l s  i n  d i f f e r e n t  

s t a t e s  have d i f f e r e n t  views and these  views a r e  represented  i n  each s t a t e ' s  

r e spec t ive  pol icy  arena.  The f e d e r a l  cou r t s  ' involvement may be seen  a s  a n  

-54- 



a t t empt  t o  achieve un i formi ty  through t h e  impos i t ion  of c o n s t i t u t i o n a l  s t a n -  

dards  and, consequent ly ,  t o  c l a s h  fundamental ly  wi th  a  b a s i c  r a t i o n a l e  f o r  

p r e s e r v i n g  t h e  s t a t e s '  p o s i t i o n  i n  t h e  f e d e r a l  system. 

The above sugges t s  t h a t  i s s u e  a r e a s  be s e l e c t e d  foq  a n a l y s i s  where i t  

most reasonably can be assumed t h a t  t h e  p o l i c i e s  p r i o r  t o  cou r t  i n t e r v e n t i o n  

were, i n  f a c t ,  c l o s e  t o  c i t i z e n s '  p re fe rences .  According t o  t h e o r i e s  of 

p u b l i c  choice,  c l o s e  correspondence i s  f o s t e r e d  when c i t i z e n s  make dec i s ions  

on where t o  l o c a t e  geographica l ly  i n  o r d e r  t o  achieve t h e  most d e s i r e d  com- 

b i n a t i o n  of governmental s e r v i c e s  (Tiebout ,  1956). One a r e a  t h a t  seems t o  

have been a determinant  of l o c a t i o n a l  choices  is  p u b l i c  educa t ion .  The 

neighborhood schoo l  has  long been a  key f a c t o r  i n  shaping  where pe6ple r e s i d e ,  

a t  l e a s t  w i t h i n  t h e  degree of freedom permi t ted  by t h e  a v a i l a b i l i t y  of employ- 

ment and t h e i r  own resource  c a p a c i t i e s .  For t h i s  reason,  cou r t  involvement 

i n  e s t a b l i s h i n g  s t a n d a r d s  f o r  pup i l  placement is a  r e l evan t  i s s u e  f o r  t h e  

s t u d y  of f e d e r a l i s m  and t h e  f e d e r a l  cou r t s .  

C i t i z e n s  a l s o  seek  a  h igh  degree of correspondence between t h e i r  p r e f e r -  

ences  and noneconomic p o l i c i e s .  S o c i a l  norms, r e l i g i o u s  views, and l i f e s t y l e s  . 

shape c i t i z e n s '  p r e f e r ences  f o r  t h e  conten t  of many p u b l i c  p o l i c i e s .  Theories  

of p o l i t i c a l  c u l t u r e  (E laza r ,  1972: 82-126) sugges t  t h a t  t h e r e  a r e  r eg iona l  and 

s t a t e  v a r i a t i o n s  i n  b a s i c  pe r spec t ives  on what s t a t e  government should regu- 

l a t e  and not  r e g u l a t e ,  what s e r v i c e s  they should provide ,  and how p u b l i c  goods 

and s e r v i c e s  should be f inanced.  Consequently,  i t  is  app rop r i a t e  t o  cons ide r  

f e d e r a l  cou r t  involvement i n  an i s s u e  a r e a  where s o c i a l  va lues  a r e  t h e  conten t  

of s t a t e  p u b l i c  po l icy .  For t h i s  reason,  i t  is  app rop r i a t e  t o  examine j u d i c i a l  

d e c i s i o n s  a f f e c t i n g  t h e  u se  of p u b l i c  r e sou rces  f o r  r e l i g i o u s l y  supported 

schools .  

Another important  va lue  i s  t h a t  f e d e r a l i s m  enhances t h e  e f f e c t i v e n e s s  of 

p u b l i c  po l i cy  because c e r t a i n  p o l i c i e s  r e q u i r e  t h a t  d e c i s i o n  makers be i n  a  

proximate p o s i t i o n  t o  l o c a l  condi t ions  i n  o rde r  t o  make t h e  most app rop r i a t e  

choices .  P u b l i c  p o l i c i e s  i nvo lv ing  t h e  maintenance of s e c u r i t y  and o r d e r ,  i t  

can be argued, r e q u i r e  t h a t  d i s c r e t i o n  be p laced  i n  t h e  hands of i n d i v i d u a l s  

who can observe when s e c u r i t y  and o rde r  a r e  th rea tened ,  Whereas p o l i c i e s  t h a t  

a l l o c a t e  s e r v i c e s  t h a t  make l i f e  more p l ea san t  (e.g. ,  support  f o r  t h e  a r t s )  

may permit o f f i c i a l s  who a r e  removed from the  l o c a l  scene t o  review d a i l y  de- 

c i s i o n s ,  p u b l i c  s a f e t y  r e q u i r e s  t h a t  a u t h o r i t y  be l oca t ed  where p o t e n t i a l  

problems f o r  s e c u r i t y  and o rde r  a r i s e .  For  t h i s  reason,  t h e  f e d e r a l  c o u r t s '  
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involvement i n  e s t a b l i s h i n g  s t anda rds  f o r  t h e  ope ra t i on  of c o r r e c t i o n a l  

systems and the  c r imina l  j u s t i c e  process  a r e  two r e l evan t  po l i cy  a r e a s  f o r  

study. Add i t i ona l ly ,  a l though mental h e a l t h  f a c i l i t i e s  a r e  in tended  t o  o f f e r  

t rea tment  and r e l i e v e  i n d i v i d u a l s  of mental s u f f e r i n g  and anguish ,  t he  s e n s i -  

t i v e  na tu re  of t h e  p a t i e n t s  r equ i r e s  l o c a l  decis ion-making autonomy. Conse- 

quen t ly ,  i t  is  a l s o  inc luded  i n  t he  l i s t  of p o t e n t i a l  i s s u e  a r e a s  f o r  s tudy .  

A t h i r d  va lue  of f ede ra l i sm  i s  t h a t  i t  promotes p o l i t i c a l  p a r t i c i p a t i o n ,  

a  sense  of community, an  informed c i t i z e n r y ,  and u l t i m a t e l y ,  more accountab le  

government. A s  a  r e s u l t ,  t h e  c o n t r o l  and des ign  of channels through which 

c i t i z e n s  express  t h e i r  p re fe rences  and how t h e i r  votes  a r e  t r a n s l a t e d  i n t o  t h e  

s e l e c t i o n  of s t a t e  o f f i c i a l s  a r e  of c e n t r a l  importance. C i t i z e n s  presumably 

seek  t o  maintain vo t ing  mechanisms t h a t  a r e  i n  accordance w i th  how they want 

t h e i r  views represen ted .  Although t h e r e  a r e  many t h e o r i e s  of p o l i t i c a l  repre-  

s e n t a t i o n ,  t h e  apportionment of l e g i s l a t i v e  s e a t s  i s  p a r t  of most conceptua l i -  

z a t i ons .  For t h i s  reason ,  f e d e r a l  cou r t  involvement i n  r eappor t i on ing  t h e  

d i s t r i b u t i o n  of s t a t e  l e g i s l a t i v e  and congress iona l  s e a t s  is a  r e l evan t  a r e a  

t o  s tudy.  

Thus, a t  l e a s t  s i x  i s s u e  a r e a s  a r e  d i r e c t l y  r e l evan t  t o  t h e  c e n t r a l  re-  

s e a r c h  problem of t h i s  p r o j e c t .  They a r e :  

1) p u b l i c  a s s i s t a n c e  t o  r e l i g i o u s l y  supported schools  
2)  c r imina l  defense  procedures ,  
3 )  l e g i s l a t i v e  apportionment,  
4 )  mental h e a l t h  ca re  and f a c i l i t i e s ,  
5) p u b l i c  s choo l  p u p i l  placement, and 
6 )  s t a t e  c o r r e c t i o n a l  systems. 

These a r e a s  have c e r t a i n  advantages from a r e sea rch  pe r spec t ive .  A su f -  

f i c i e n t  amount of t i m e  has  e lapsed  s i n c e  t h e  i n i t i a l  j u d i c i a l  involvement took 

p lace .  This  means t h a t  each t o p i c  can now be viewed i n  pe r spec t ive  r a t h e r  

than  examining a cont inuously changing process .  Moreover, dur ing  t h e  t i m e  

s i n c e  t h e  i n i t i a l  j u d i c i a l  i n t e r v e n t i o n  i n  each a r e a ,  t h e r e  have been empir i -  

c a l  i n v e s t i g a t i o n s  conducted, which means t h a t  p e r t i n e n t  d a t a  a r e  a v a i l a b l e ,  

a  body of l i t e r a t u r e  e x i s t s ,  and some b a s i c  ques t i ons  have a l r eady  been ex- 

plored.  A s  a  r e s u l t ,  t h i s  p r o j e c t  can b u i l d  on t h e  work of o t h e r s  and devote  

a t t e n t i o n  t o  t h e  s p e c i f i c  ques t i ons  of f ede ra l i sm  and t h e  f e d e r a l  cour t s .41  - 
Organizing Questions.  The values  of f ede ra l i sm  a l s o  p lay  a  r o l e  i n  

shaping  t h e  ques t i ons  around which t h e  proposed po l i cy  s t u d i e s  a r e  organized. 

A c r i t i c a l  va lue  is  t h e  oppor tun i ty  f o r  po l i cy  exper imenta t ion  wi th  t h e  
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s t a t e s  a s  " labora tor ies . "  Consequently, i t  is important t o  ask  whether t h e  

impos i t ion  of j u d i c i a l  s t anda rds  i n h i b i t  o r  f o s t e r  po l i cy  innovat ions.  Are 

s t a t e  po l i cy  makers less w i l l i n g  t o  t r y  new p r a c t i c e s  because they be l i eve  

t h a t  procedures e i t h e r  w i l l  f a l l  s h o r t  of o r  be i n  c o n f l i c t  wi th  j u d i c i a l  

opinions? O r  does t h e  i n t e r v e n t i o n  by c o u r t s  a l low innovat ive  admin i s t r a to r s  

t o  come forward i n s t e a d  of remaining i n  t h e  shadows of entrenched and more 

t r a d i t i o n a l  personnel  ? 

The values of f ede ra l i sm and t h e  contending views on t h e  e f f e c t s  of 

f e d e r a l  

i n  each 

1. 

2. 

3. 

4 .  

5 .  

6 .  

7. 

8. 

cour t  involvement provide a  f u l l  agenda of ques t ions  t o  be addressed 

i s s u e  a rea .  Hence, t he  fo l lowing  co re  s e t  of ques t ions  is  proposed: 

What l e g a l  and po l i cy  arguments a r e  presented  by t h e  var ious  p a r t i e s ?  

What s o r t  of j u s t i f i c a t i o n  do t h e  c o u r t s  o f f e r  f o r  t h e i r  dec i s ions ,  
i nc lud ing  both t h e  f i n d i n g  of c o n s t i t u t i o n a l  v i o l a t i o n s  and t h e  
p r o m l g a t i o n  of r e l i e f ?  

By what process  do t h e  f e d e r a l  c o u r t s  seek t o  des ign  and implement 
r e l i e f ?  What r o l e  do adjunct  o f f i c i a l s  such a s  masters  p lay?  Does 
t h i s  e x t r a j u d i c i a l  e f f o r t  encourage o r  discourage s u c c e s s f u l  imple- 
mentation? 

What a r e  t h e  consequences of cour t  imposed s t anda rds  on t h e  a u t h o r i t y  
of s t a t e  o f f i c i a l s ?  How does t h i s  a f f e c t  t h e i r  r e l a t i o n s h i p s  with 
o the r  s a a t e  o f f i c i a l s ,  d i r e c t  r e c i p i e n t s  of s t a t e  s e r v i c e s ,  and t h e  
genera l  pub l i c?  Are the r e l a t i o n s h i p s  marked by g r e a t e r  c o n f l i c t  
o r  g r e a t e r  cooperat ion? 

What changes i n  t h e  process  of s t a t e  governmental dec i s ion  making 
occur  when the  cou r t s  impose s t anda rds?  What budgetary changes a r e  
a s s o c i a t e d  wi th  execut ing cour t  o r d e r s ?  

Are the o s t e n s i b l e  o b j e c t i v e s  of cour t  i n t e r v e n t i o n  achieved? To 
what degree? Do ob jec t ives  changes over t ime? What b e n e f i t s  a r e  
a s soc i a t ed  wi th  these  o b j e c t i v e s ?  Who rece ives  t h e s e  benef i t s ? 5 /  - 

Does j u d i c i a l  i n t e r v e n t i o n  a f f e c t  the confidence t h a t  c i t i z e n s  have 
i n  s t a t e  government and i t s  i n s t i t u t i o n s ?  

Does t h e  f e d e r a l  cour t  involvement have any e f f e c t  on t h e  wi l l i ngness  
of s t a t e  o f f i c i a l s  t o  t r y  new ideas  and implement new programs? 

Methodology. There is no s i n g l e  methodology t h a t  the  p o l i c y  s t u d i e s  must 

fo l low because research  i n  some a r e a s  r e q u i r e s  more o r i g i n a l  d a t a  c o l l e c t i o n  

and a n a l y s i s  and i n  o t h e r  a r eas  t he re  is a  c a l l  f o r  more review and a  synthe-  

s is  of e x i s t i n g  s t u d i e s .  However, a l l  of t h e  pol icy  s t u d i e s  w i l l  seek t o  

i s o l a t e  t h e  e f f e c t s  of j u d i c i a l  dec i s ions  from o the r  f a c t o r s ,  t o  eva lua t e  t h e  
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i n t e r a c t i o n  between j u d i c i a l  involvement and t h e s e  o t h e r  f a c t o r s ,  t o  apply  

mu l t i p l e  i n d i c a t o r s  t o  measurable v a r i a b l e s  p e r t i n e n t  t o  each p o l i c y  a r e a ,  

and t o  compare s t a t e s  where involvement has  occurred and where i t  has  no t  

occurred.  Furthermore, every po l i cy  s tudy  w i l l  provide a  s h o r t  h i s t o r y  of 

t h e  cour t  cases  under i n v e s t i g a t i o n .  However, t h e  po l i cy  s t u d i e s  w i l l  no t  

a t tempt  t o  provide d e t a i l e d  n a r r a t i v e  accounts  of t he  l i t i g a t i o n  i n  t h e  s t y l e  

of t r a d i t i o n a l  ca se  s t u d i e s .  

The b a s i c  a n a l y t i c a l  framework f o r  t h e  po l i cy  s t u d i e s  is  t h e  quasi-exper-  

imental  des ign  (Campbell and S t an l ey ,  1963). For t h i s  p r o j e c t ,  a c o u r t ' s  de- 

c i s i o n  and subsequent involvement i n  s t a t e  a f f a i r s  c o n s t i t u t e  t h e  " t reatment ."  

S t a t e s  exper ienc ing  such t reatment  a r e  t he  experimental  group, and s t a t e s  o r  

communities w i t h i n  s t a t e s  t h a t  have not rece ived  t h e  t rea tment  a r e  t h e  compar- 

i s o n  group. To t h e  g r e a t e s t  e x t e n t  p o s s i b l e ,  every po l i cy  s t u d y  w i l l  document 

t h e  l o n g i t u d i n a l  changes i n  i n d i c a t o r s  of r e l evan t  p o s i t i v e  and nega t ive  

consequences i n  j u r i s d i c t i o n s  where j u d i c i a l  involvement has  occur red  and t h e  

c ros s - sec t iona l  d i f f e r e n c e s  between t h e  experimental  and t h e  comparison 

groups. E x p l i c i t  performance measures w i l l  not be app l i ed  t o  t he  d e c i s i o n a l  

outcomes of s t a t e  and l o c a l  i n s t i t u t i o n s  such a s  l e g i s l a t u r e s  and execut ive  

agencies .  However, t h e  quasi-experimental research  des igns  gu id ing  t h e  p o l i -  

cy s t u d i e s  w i l l  t r e a t  t h e  outcomes of o t h e r  i n s t i t u t i o n s  a s  extraneous v a r i -  

a b l e s .  I f  t h e  e f f e c t s  of t he se  extraneous f a c t o r s  a r e  screened out  from both 

t h e  j u r i s d i c t i o n s  where j u d i c i a l  involvement has  occurred and has  not  occur- 

red ,  t he  observed consequences can then be a t t r i b u t e d  t o  t h e  cour t s .  Any 

i n t e r a c t i v e  e f f e c t s  p r e sen t  may be s c r u t i n i z e d .  Hence, t h e  po l i cy  s t u d i e s  

w i l l  o f f e r  a  t e s t  of t h e  independent e f f e c t s  of j u d i c i a l  dec i s ions  on t h e  

s t a t e s  as we l l  a s  o f f e r i n g  i n s i g h t  on how cour t  i n t e r v e n t i o n  i n t e r a c t s  with 

o t h e r  f a c t o r s .  

Each s tudy  w i l l  focus  on a  l i m i t e d  number of cour t  dec i s ions  i n  order  t o  

cap ture  t he  necessary l e v e l  of d e t a i l .  The exac t  con f igu ra t i on  of cou r t  de- 

c i s i o n s  and t h e  corresponding comparisons may vary. One approach r e l evan t  t o  

t h e  i s s u e s  of p r i s o n s ,  mental h e a l t h  f a c i l i t i e s  and t h e  p u b l i c  schools  i s  t o  

focus  on t h r e e  f e d e r a l  d i s t r i c t  cour t  dec is ions .  I n  t h i s  con tex t ,  i n  o rde r  

t o  gauge j u d i c i a l  impact ,  t h r ee  s t a t e s  o r  communities might he analyzed i n -  

t e n s i v e l y  and t h e  i n d i c a t o r s  of cour t  performance compared w i t h  t he  same i n d i -  

c a t o r s  app l i ed  t o  t h r e e  s t a t e s  t h a t  were no t  sub j ec t  t o  cour t  Involvement. 

Another format may be t o  cons ider  changes Ln r e l evan t  i n d i c a t o r s  i n  spe- 
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c i f i c  s t a t e s  before  and a f t e r  a  Supreme Court dec is ion .  Th i s  may be most 

s u i t a b l e  i n  t h e  a r e a s  of c r imina l  defense  procedures  and l e g i s l a t i v e  appor- 

t ionment.  

A t h i r d  approach is  t o  examine t h e  r o l e  and impact of t h e  Supreme Court ,  

a  C i r c u i t  Court of Appeals,  and f e d e r a l  d i s t r i c t  c o u r t s  i n  t h e  contex t  of a  

p a r t i c u l a r  i s s u e  a rea .  This  s t r a t e g y  has  t h e  advantage of i l l u m i n a t i n g  how 

each type of cour t  i n f l u e n c e s  s t a t e  po l i cy  (Combs, l 9 8 4 ) ,  a l though long i tud i -  

n a l  o r  c ros s - sec t iona l  comparisons wi th  j u r i s d i c t i o n s  t h a t  have experienced 

no involvement remain necessary  t o  i s o l a t e  t h e  e f f e c t s  of j u d i c i a l  dec is ion .  

The e f f o r t s  t o  syn thes i ze  e x i s t i n g  s t u d i e s  w i l l  t a k e  t h e s e  t h r e e  ap- 

proaches i n t o  account i n  determining t h e  v a l i d i t y  of va r ious  claims found i n  

t h e  l i t e r a t u r e .  The reviews w i l l  do more t han  r epo r t  on what p r i o r  s t u d i e s  

have purported t o  have found. Previous s t u d i e s  w i l l  be s u b j e c t  t o  a  c r i t i c a l  

a n a l y s i s  i n  which t h e  l o g i c  of causa l  i n f e r ences  is s c r u t i n i z e d  i n  o rde r  t o  

p re sen t  a  p i c t u r e  of what p ropos i t i ons  have v a l i d i t y .  

Management Plan. Scholars  w i l l  be r e c r u i t e d  by t h e  Commission t o  under- 

t ake  t h e  s p e c i f i c  po l i cy  s t u d i e s .  D i f f e r e n t  groups of s c h o l a r s  w i l l  be s e -  

l e c t e d  f o r  t h e i r  competency i n  a  g iven  s u b s t a n t i v e  a r e a ,  i n c l u d i n g  an  under- 

s t a n d i n g  of f e d e r a l  cou r t  involvement. F a m i l a r i t y  with t h e  s u b j e c t  mat te r  

w i l l  permit t h e  r e sea rch  teams t o  begin work on schedule  and t o  avoid  spending 

time on background research.61 - It is  a n t i c i p a t e d  t h a t  t h e  p o l i c y  s t u d i e s  

w i l l ,  on average,  have t h e  equiva len t  of two scho la r s  and two r e sea rch  a s s i s -  

t a n t s  working half- t ime over  a  12-month per iod.  Reports  w i l l  be prepared by 

each group of s c h o l a r s  and a l l  of t he  volumes w i l l  be e d i t e d  by t h e  Commis- 

s i o n ' s  s t a f f  members. 

Commission s t a f f  members, wi th  t h e  a s s i s t a n c e  of J u s t i c e  Resources,  w i l l  

manage t h e  s e l e c t i o n  of t h e  s c h o l a r s ,  t he  conduct of t h e  i n q u i r y ,  t h e  prepar -  

a t i o n  of po l i cy  s tudy  r e p o r t s ,  and t h e  e d i t i n g  of t h e  f i n a l  volumes. 

The Commission s t a f f  members and J u s t i c e  Resources w i l l  r e ce ive  e x p e r t  

he lp  from d i s t i n g u i s h e d  l e g a l  po l i cy  s cho la r s .  These i n d i v i d u a l s  have been 

organized i n t o  a  p r o j e c t  advisory  board,  which w i l l  meet t o  review w r i t t e n  

work products ,  t o  o f f e r  s p e c i f i c  advice on t e c h n i c a l  m a t t e r s ,  and t o  a s s e s s  

t h e  q u a l i t y  of t h e  empi r i ca l  po l i cy  and t h e  normative s t u d i e s .  The board i s  

composed of t he  fo l l owing  ind iv idua l s :  

Abram Chayes , Har vard Robert  Nagel, Colorado 
George Cole,  Connect icut  Susan Olson, Utah 



Malcolm Fee ley ,  Berkeley Vincent Ostrom, Ind iana  
Donald Horowitz , Duke Harry Sche iber ,  Berkeley 
A. E. Dick Howard, V i r g i n i a  S t u a r t  Scheingold, Washington 
David Ki rp ,  Berkeley J e f f r e y  Straussman, Syracuse 
Samuel Kr i s lov ,  Minnesota Russe l l  Wheeler, Fefleral  
Gary McDowell , Tulane J u d i c i a l  Center 

I n  a d d i t i o n ,  t h e  Commission s t a f f  w i l l  hold, p e r i o d i c  b r i e f i n g  s e s s i o n s  

w i t h  po l i cy  makers, p u b l i c  i n t e r e s t  group r e p r e s e n t a t i v e s ,  and f e d e r a l  judges 

t o  a p p r i s e  them of t h e  work i n  progress .  The s e s s i o n s  w i l l  a l s o  al low t h e s e  

i n d i v i d u a l s  t o  sugges t  ways of improving t h e  q u a l i t y  of t h e  p r o j e c t .  

Proposed P r o j e c t  Time Table and Work Products.  The p o l i c y  s t u d i e s  a r e  

expected t o  begin i n  March 1986, and a l l  f i n a l  r e p o r t s  w i l l  be submit ted t o  

t h e  Commission by A p r i l  1987. The Commission's s t a f f  w i l l  e d i t  t he se  s e p a r a t e  

volumes which w i l l  be publ i shed  under t h e  a e g i s  of t h e  Commission. The Com- 

mission s t a f f  w i l l  t hen  prepare  a  summary volume t h a t  combines t h e  e s s e n t i a l  

i d e a s  from t h i s  framework paper t o g e t h e r  wi th  t h e  f i n d i n g s  of t h e  po l i cy  

s t u d i e s  and t h e  normative ana lyses .  This  document w i l l  then be submit ted t o  

t h e  Commission f o r  review and comment. The Commission w i l l  determine what 

recommendations a r e  app rop r i a t e  i n  l i g h t  of t h e  p r o j e c t ' s  conclusions.  

Disseminat ion of t h e  p r o j e c t ' s  i n t e r i m  and f i n a l  work products  w i l l  be 

d i r e c t e d  toward a  broad audience of p o l i c y  makers, judges,  s c h o l a r s  and c i t i -  

zens. To t h e  ex t en t  resources  permi t ,  t h e  Commission w i l l  pub l i sh  and make 

a v a i l a b l e  monographs on t h e  s e p a r a t e  po l i cy  s t u d i e s  and the  syn thes i z ing  vol-  

ume. Conference proceedings on t h e  po l i cy  s tudy t o p i c s  w i l l  a l s o  be p r i n t e d  

and d i s t r i b u t e d  t o  l a r g e  number of i n d i v i d u a l s  and o rgan iza t ions  t h a t  r egu la r -  

l y  r ece ive  t h e  Commission's pub l i ca t i ons .  Co l l abo ra t i ve  e f f o r t s  w i l l  be made 

wi th  o rgan iza t ions  such a s  t h e  American P o l i t i c a l  Science Assoc ia t ion  and t h e  

American H i s t o r i c a l  Assoc ia t ion  t o  reach  p r e c o l l e g i a t e  and c o l l e g e  educa tors  

w i th  app rop r i a t e  vers ions  of t h e  s t u d y ' s  b a s i c  f i nd ings .  

FOOTNOTES 

11 Scholars  have poin ted  ou t  t h a t  t h e r e  a r e  methodological shortcomings t o  - 
t he  r e sea rch  t h a t  concludes t h e r e  a r e  s e r i o u s  nega t ive  consequences asso- 
c i a t e d  wi th  j u d i c i a l  involvement i n  s t a t e  p u b l i c  po l i cy  ( s ee  e. g. , Z i m -  
r i n g  and Solomon, 1985). These same l i m i t a t i o n s ,  however, a r e  ex t an t  i n  
t h e  research  t h a t  claims j u d i c i a l  involvement produces p o s i t i v e  conse- 
quences. These d e f i c i e n c i e s  a r e  i l l u s t r a t e d  i n  an i s s u e  a r e a  where 
s o c i a l  r e sea rch  has  been ex t ens ive  but t h e  b e n e f i t s  of j u d i c i a l  involve-  
ment remain ambiguous. For example, i n  a  recent  review of t h e  l i t e r a t u r e  



on school  desegrega t ion ,  Hochschild (1984) observes  t h a t  t h e r e  a r e  numer- 
ous s t u d i e s  t h a t  po in t  t o  t h e  p o s i t i v e  e f f e c t s  of desegrega t ion  and f i n d  
minimal nega t ive  consequences. These s t u d i e s ,  however, do no t  d i s t i n g u i s h  
between those  i n s t a n c e s  of desegrega t ion  brought about through j u d i c i a l  
decree  a s  opposed t o  o t h e r  methods. Hochschild concludes t h a t  i t  is d i f -  
f i c u l t  t o  a t t r i b u t e  any p o s i t i v e  b e n e f i t s  found i n  t h e s e  s t u d i e s  s p e c i f i -  
c a l l y  t o  j u d i c i a l l y  mandated desegrega t ion  r a t h e r  than desegrega t ion  pro- 
duced by t h e  a c t i o n s  of l o c a l  school  boards or  execu t ive  agencies .  She 
a l s o  no tes  t h e r e  a r e  no s t u d i e s  t h a t  demonstrate t h a t  c o u r t s  have pe r fo r -  
med b e t t e r  than  o t h e r  i n s t i t u t i o n s .  Thus, t h e r e  is a need f o r  f n r t h e r  
r e sea rch  t o  focus  on both t h e  c o s t s  and b e n e f i t s  of j u d i c i a l  involvement. 

2/ Some w r i t e r s  s h a r p l y  con te s t  t h e  a l l e g a t i o n  t h a t  judges a r e  inadequate  - 
problem s o l v e r s  and t h a t  t h e i r  approach t o  problem s o l v i n g  is  d e f i c i e n t ,  
see Youngblood and Fo l se ,  1981 and Wasby, 1981. The disagreement s u r -  
rounding the  capac i ty  of judges c a l l s  f o r  t h e  formula t ion  and t e s t i n g  of 
p ropos i t i ons  i n  o rde r  t o  r e so lve  t h i s  controversy.  

3/ The i d e a s  expressed  i n  t h e s e  t h r e e  a r e a s  a r e  r e p r e s e n t a t i v e  of t h e  broad- - 
er spectrum of c r i t i c i s m s  voiced i n  o t h e r  a r e a s  such a s ,  l e g i s l a t i v e  ap- 
port ionment ,  c r imina l  defense r i g h t s ,  p o l i c e  p r a c t i c e s ,  pub l i c ,  housing,  
e t c .  However, i n  l i m i t i n g  t h e  scope of t h e  examples, t he  gene ra l  na tu re  
of undes i r ab l e  consequences i s  h i g h l i g h t e d  r a t h e r  t han  t h e  s u b s t a n t i v e  
conten t  of p a r t i c u l a r  complaints t h a t  a r i s e  i n  i n d i v i d u a l  po l i cy  a r ea s .  

4 /  An omission from t h i s  l i s t  of i s s u e  a r e a s  f o r  s t udy  is  wage and hour - 
s t anda rds  f o r  p u b l i c  employees, s u b j e c t  of t h e  r ecen t  Garcia dec i s ion .  
This  a r e a  was not inc luded  among t h e  empi r i ca l  s t u d i e s  because i n s u f f i c i -  
e n t  t i m e  has e l apsed  s i n c e  the  d e c i s i o n  t o  make a thorough i n v e s t i g a t i o n  
poss ib le .  However, t h e  t h e o r e t i c a l  i s s u e s  r a i s e d  by t h e  ca se  a r e  t h e  
s u b j e c t  of ongoing Commission r e sea rch ,  which w i l l  be i n t e g r a t e d  i n t o  t h e  
normative s t u d i e s  and t h e  t h i r d  phase of t h e  p r o j e c t  (See A C I R ,  1986). 

5/ Unlike t h e  c r i t i c s  who hypothes ize  t h a t  nega t ive  consequence f low from - 
j u d i c i a l  i n t e r v e n t i o n ,  t h e  proponents be l i eve  t h a t  t h e r e  a r e  p o s t i v e  
consequences t o  t h e  same i n t e r v e n t i o n .  Presumably, t h e  s i n e  qua non of - 
a p o s i t i v e  impact is t h a t  t h e  c o u r t s '  in tended  po l i cy  goa ls  a r e  m e t .  To 
t h e  e x t e n t  t h a t  t h e s e  goa ls  can be ope ra t i ona l i zed ,  they w i l l  be measured 
and analyzed i n  t h e  same way a s  o f f s e t t i n g  nega t ive  outcomes. However, 
i f  t h e  b e n e f i t s  of promoting, extending,  and expanding c o n s t i t u t i o n a l  
r i g h t s  a r e  considered t o  be i n t a n g i b l e  (e .g . ,  Jacobs,  1977; Scheingold;  
1974) they a r e  beyond t h e  scope of t h e  p o l i c y  s t u d i e s .  Such b e n e f i t s  a r e  
more app rop r i a t e  s u b j e c t s  f o r  the  normative ana lyses  of what r o l e  t h e  
c o u r t s  should p l ay  i n  c r e a t i n g  c o n s t i t u t i o n a l  r i g h t s .  

Research des igns  t a i l o r e d  t o  i n d i v i d u a l  i s s u e  a r e a s  w i l l  be prepared by 
Commission s t a f f  members and J u s t i c e  Resources. The des igns  w i l l  focus  
on t h e  s e l e c t i o n  of u n i t s  of a n a l y s i s ,  l e v e l s  of a n a l y s i s ,  i n d i c a t o r s  and 
working hypotheses.  They w i l l  be d i s t r i b u t e d  i n  advance of a meeting wi th  
po l i cy  s tudy  scho la r s .  A t  t h e  meeting, s p e c i f i c  d e t a i l s  of t h e  proposed 
r e sea rch  i n  each a r e a  w i l l  be c r a f t e d  i n  a manner t h a t  i s  c o n s i s t e n t  w i th  
t h e  p r o j e c t ' s  o v e r a l l  framework and t h a t  i s  harmonious w i t h  t h e  sugges- 
t i o n s  of t h e  p a r t i c i p a t i n g  s cho la r s .  





Chapter  5 

SUMMARY 

PROJECT OVERVIEW 

The i n s t i t u t i o n  .a1 r o l  e  of t h e  f e d e r a l  c o u r t s  is  an i s sue  of c r i t i  c a l  i m -  

por tance  i n  determining how America is  governed. Ques t ions  r evo lv ing  around 

t h i s  t o p i c  have been t h e  sub jec t  of deba te  s i n c e  t h e  c l a s h  between t h e  Feder- 

a l i s t s  and t h e  An t i -Fede ra l i s t s  a t  t h e  n a t i o n ' s  incept ion .  Recent ly ,  t h e  

pe r spec t ive  of t h e  Ant i -Federa l i s t s  has  been expressed i n  c r i t i c a l  r e a c t i o n s  

t o  contemporary cour t  dec i s ions  and d o c t r i n e s  t h a t  a f f e c t  t h e  a u t h o r i t y  of 

t h e  s t a t e s .  

Concern i s  expressed by observers  toward what they s e e  a s  undes i r ab l e  

t r e n d s  i n  t h e  way f e d e r a l  c o u r t s  a d j u d i c a t e  d i spu te s  i nvo lv ing  b a s i c  s t a t e  

i n t e r e s t s  and p o l i c i e s .  One tendency is a  con t inua t ion  of a  long-term t r e n d  

by t h e  f e d e r a l  c o u r t s  toward d e p r e c i a t i n g  t he  autonomy of s t a t e s  when they 

dec ide  cases  involv ing  t h e  d i v i s i o n  of a u t h o r i t y  between t h e  n a t i o n a l  govern- 

ment and s t a t e  governments. S t a t e  a u t h o r i t y  erodes a s  t h e  c o u r t s  i n c r e a s i n g l y  

employ weaker mechanisms t o  secure  t h e  c o n s t i t u t i o n a l  powers of s t a t e  govern- 

ments, culminat ing i n  the  recent  Garcia  c a s e ' s  i n t e r p r e t a t i o n  of t he  Tenth 

Amendment . 
A second t r end  t h a t  began w i t h i n  t h e  p a s t  few decades is  t h e  growing 

number of cour t  d e c i s i o n s  t h a t  r e s t r i c t  t h e  a u t h o r i t y  of s t a t e  governments by 

f i n d i n g  t h a t  s t a t e  a c t  ions  v i o l a t e  newly expanded d e f i n i t i o n s  of i n d i v i d u a l s  ' 
c o n s t i t u t i o n a l  r i g h t s .  Here t h e  f e d e r a l  c o u r t s  have l i m i t e d  s t a t e  a c t i o n s  i n  

two ways. F i r s t ,  t h e  cou r t s  s t r i k e  down s t a t e  r egu la t i ons  and programs a s  

u n c o n s t i t u t i o n a l  because they i n f r i n g e  on i n d i v i d u a l s  ' r i g h t s .  Second, they 

r e q u i r e  t h a t  a f f i r m a t i v e  s t e p s  be taken i n  terms of p o l i c i e s  and p r a c t i c e s  t o  

b r i n g  s t a t e  and l o c a l  i n s t i t u t i o n s  i n t o  conformity wi th  j u d i c i a l l y  determined 

c o n s t i t u t i o n a l  s tandards .  These gene ra l  t r ends  provide t h e  contex t  f o r  more 

s p e c i f i c  c r i t i c i s m s .  A growing body of l i t e r a t u r e  c r i t i q u e s  t h e  c o u r t s  ' a c t i -  

v i t i e s  because of t h e  c o u r t s '  perce ived  i n c a p a c i t y  t o  formula te  c o n s t i t u t i o n -  

a l  s t anda rds  f o r  s t a t e  pub l i c  po l i cy  and t o  c r a f t  r e l i e f  when the  s t anda rds  

a r e  v io l a t ed .  J u d i c i a l  a c t i o n s  a r e  a l l e g e d  t o  c o n f l i c t  w i th  many of t h e  

b a s i c  va lues  of f ede ra l i sm .  Court e f f o r t s  t o  reform p u b l i c  p o l i c y  a r e  c r i t i -  
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c i z e d  a s  being i n e f f e c t i v e ,  i n e f f i c i e n t ,  and counter  product ive.  Because of 

t h e  i n c r e a s i n g  number of c r i t i c i s m s ,  t h e  Commission proposes t o  undertake a  

mult iphased s tudy  of t h e  r o l e  f e d e r a l  c o u r t s  p lay  i n  a f f e c t i n g  t h e  autonomy, 

v i a b i l i t y ,  and leg i t imacy  of t h e  s t a t e s  a s  a u t h o r i t a t i v e  governmental u n i t s .  

This  paper has  i d e n t i f i e d  a  s e t  of c e n t r a l  r e sea rch  ques t i ons  t o  organize  

empi r i ca l  s t u d i e s  of f e d e r a l  cou r t  involvement i n  s e v e r a l  po l i cy  a r e a s  inc lud-  

i n g  pub l i c  a s s i s t a n c e  t o  r e l i g i o u s l y  supported schools ,  c r imina l  defense pro- 

cedures ,  l e g i s l a t i v e  apportionment,  mental h e a l t h ,  pub l i c  school  p u p i l  ass ign-  

ments, and s t a t e  p r i sons .  A core s e t  of ques t i ons  w i l l  be addressed through 

t h e  a p p l i c a t i o n  of quas i -experimental  r e sea rch  designs t o  a  number of j u d i c i a l  

dec i s ions  i n  each a rea .  Data w i l l  be c o l l e c t e d  on t h e  consequences of t he  

j u d i c i a l  dec i s ions  on t h e  q u a l i t y  of pub l i c  po l i cy  and t h e  va lues  of f e d e r a l -  

i s m .  Comparisons w i l l  be made between observable  consequences i n  j u r i s d i c -  

t i o n s  where j u d i c i a l  involvement occur red  wi th  s i t u a t i o n s  i n  j u r i s d i c t i o n s  

where i t  has  not .  A syn thes i z ing  volume w i l l  draw t h e  f i n d i n g s  t oge the r  from 

the  s e p a r a t e  po l i cy  s t u d i e s  and p l ace  them w i t h i n  t h e  framework of federa l i sm.  

Normative s t u d i e s  w i l l  focus on more gene ra l  arguments concerning key is- 

sues  of c o n s t i t u t i o n a l  des ign ,  t he  l e g a l  ba s i s  of federa l i sm,  and the  r o l e  of 

contemporary l e g a l  d o c t r i n e s  t h a t  have j u s t i f i e d  t h e  f e d e r a l  c o u r t s '  involve-  

ment. The competing viewpoints developed i n  t h e s e  ana lyses  w i l l  h e lp  i n t e -  

g r a t e  t h e  framework paper and t h e  empi r i ca l  po l i cy  s t u d i e s .  

P O L I C Y  S I G N I F I C A N C E  AND RELATIONSHIP TO OTHER P R O J E C T S  

The u l t i m a t e  o b j e c t i v e  of t h i s  p r o j e c t  is t o  provide p o l i c y  makers, jud- 

ges ,  and l e g a l  s c h o l a r s  with a  b e t t e r  understanding of i s s u e s  r e l evan t  t o  t h e  

deba t e  over t h e  i n s t i t u t i o n a l  r o l e  of t h e  cou r t s .  By focus ing  on t h e  s p e c i f i c  

c la ims of t h e  c o u r t s '  c r i t i c s  concerning the  consequences of j u d i c i a l  deci-  

s i o n s ,  t h e r e  is  t h e  oppor tun i ty  t o  t e s t  important p ropos i t i ons .  V e r i f i c a t i o n  

o r  r e j e c t i o n  of hypotheses  w i l l  y i e l d  va luable  in format ion  wi th  regard  t o  

s t r o n g  claims made concerning t h e  consequences of j u d i c i a l  dec i s ions  on t h e  

s t a t e s .  The r e s u l t s  w i l l  a l s o  have a  bear ing  on normative arguments concerning 

t h e  i n s t i t u t i o n a l  r o l e  of t he  cour t s .  I f  t h e  cou r t s  a r e  found t o  be i n e f f e c -  

t i v e  o r  i n e f f i c i e n t ,  t h i s  is  a  l o g i c a l  j u s t i f i c a t i o n  f o r  r e s t r a i n i n g  and cur- 

t a i l i n g  such ac t i on .  The proposed normative s t u d i e s ,  of course ,  w i l l  o f f e r  a  

more d i r e c t  comparison of a l t e r n a t i v e  views of t h e  c o n s t i t u t i o n a l  and d o c t r i n -  

a l  b a s i s  f o r  and a g a i n s t  cour t  i n t e r v e n t i o n .  
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J u s t  a s  t h e  forthcoming Bicentennial  of the  Cons t i tu t ion  adds s i g n i f i -  

cance t o  t h i s  p r o j e c t ,  it a l s o  c r e a t e s  an opportunity t o  put federa l i sm and 

t h e  f e d e r a l  cour t s  i n t o  a  r i c h e r  context.  One important cons idera t ion  is 

t h a t  t h i s  s tudy be coordinated with the  many p r o j e c t s  designed t o  ce lebra te  

t h e  Bicentennial ,  This  p ro jec t  w i l l  communicate t h e  r e s u l t s  of both the  em- 

p i r i c a l  inves t iga t ions  and the  normative analyses t o  o ther  organizat ions t h a t  

a r e  deal ing  with r e l a t e d  i ssues .  Those organizat ions include t h e  American Bar 

Associat ion,  American H i s t o r i c a l  Associat ion,  American P o l i t i c a l  Science As-  

s o c i a t i o n ,  and o the r  na t iona l  and s t a t e  and l o c a l  organizat ions.  

O f  s p e c i a l  i n t e r e s t  is  a  companion p ro jec t  on the  Bicentennia l  sponsored 

by the  Commission. The Commission's Bicentennial  p ro jec t  o f f e r s  t h e  p o t e n t i a l  

benef i t s  of providing t h e o r e t i c a l  i n s i g h t s  i n t o  i s sues  of federa l i sm and the  

f e d e r a l  cour ts  through i ts  discussion of the  more gener ic  concepts of cons t i -  

t u t i o n s  and federal ism. These discussions can inform both t h e  conceptual un- 

derpinnings of the pol icy  s tud ies  of f e d e r a l  court  involvement and t h e  prepar- 

a t i o n  of the  f i n a l  synthes iz ing  volume. This p ro jec t ,  i n  t u r n ,  o f f e r s  a l l  of 

t h e  Bicentennial  c o d  t t e e s  the  benef i t s  of concrete evidence on a  fundamental 

i s sue  of c o n s t i t u t i o n a l  theory and p rac t i ce .  
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