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PREFACE

A primary mission of the Advisory Commission on Intergovernmental Rela-
tions is to gauge the state of federalism in America. According to many ob-
servers, the states' position in the federal system has been altered substan-
tially during the past 50 years through federal court decisions. Simply
stated, federal court decisions are alleged to have disrupted the way state
and local governments fulfill essential functions in many and varied policy
areas. In areas such as state correctional systems, mental health care, pub-
lic school pupil placement, legislative apportionment, criminal prosecution
and defense procedures, federal court involvement has been prolonged and
intensive. Some judges have been characterized as having taken on the roles
of legislators and managers in designing and monitoring large-scale changes
in state and local institutions and policies.

The ACIR seeks to undertake a comprehensive study of the merits and 1i-
mitations of federal court involvement in state affairs. Systematic policy
studies are proposed to evaluate the consequences of the involvement for
federalism——both positive and negative—-by examining a core set of questions
concerning the effects of judicial decisions on state public policy and the
values of state autonomy. This Information Report provides an analytical
framework for the direction and scope of the studies.

Robert B. Hawkins, Jr.
Chairman
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EXECUTIVE SUMMARY

BACKGROUND

The institutional role of the federal judiciary in the American polity
has been a topic of debate since the nation's creation. During the formation
and ratification of the United States Constitution, the opposing forces--the
Federalists and Anti-Federalists—-—-struggled over this issue in their attempts
to shape the fundamental structure of the government of the United States. A
central theme of the ensuing exchanges between the two groups focused on how
federal court decisions would affect the autonomy of individual states.

The Federalists argued that an independent judiciary with lifetime tenure
was essential to determine whether national and state laws were consistent
with constitutional principles. In contrast, the Anti-Federalists contended
that the federal judiciary would contribute to the dissolution of the states.
Unless state courts were the final arbiters of the constitutionality of state
policies, state governments would exist "ultimately for no purpose.”

Although a sound and workable compromise emerged from this classic battle
of competing viewpoints, many of the issues remained open and subject to fu-
ture deliberation. In fact, the federal character of the American system with
its dual lines of authority has been a primary reason for the critical impor-
tance of the federal courts; the courts adjudicate the recurring clashes be-
tween the two spheres of authority (Feeley and Krislov, 1985). A brief review
of key trends in Constitutional history indicates how the federal courts have
perennially made decisions affecting the basic contours of federalism. The
trends include the following:

* Under the leadership of Chief Justice Marshall in the early
18008, the United States Supreme Court put into place the
Federalists' national agenda including the principles of
judicial review of Congressional and state legislation, the
supremacy of the national government 1in its sphere of au-
thority, and the power of the Congress to regulate commerce
having an interstate impact, however, indirect.

* Beginning in 1835, the Supreme Court applied the Fifth
Amendment 's Due Process Clause to restrict the federal gov-
ernment 's regulation of property. This rollback in federal
authority was carried to its ultimate end in the Dred Scott
decision just prior to the Civil War.

* After the Civil War, the Supreme Court interpreted the Due
Process Clause of the 1l4th Amendment as a prohibition
against state regulation of property. The concept of sub-
stantive due process property rights was later extended to
vold Congressional regulation of commerce, taxation, and
spending.
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* In response to public debate and discussion, the Supreme
Court modified 1its position on national economic policy
making in 1937. Its decision to minimize judicial authority
over Congressional economic policies contlinues to the pre-
sent time.

These 11llustrations demonstrate that there is an historical context for
the contemporary debate concerning the role of the federal courts. The cur-
rent debate focuses on the courts' imposition of obligations and restrictions
on the states across a wide range of policy areas. In areas such as state
correctional systems, mental health, public school placement, legislative ap-
portionment, criminal prosecution and defense procedures, federal court in-
volvement has been prolonged and intensive.

One alternative position in the debate is to affirm current trends—--the
continued expansion of constitutional rights and the simultaneous restriction
of state authority. The other alternative 1s to reconsider present trends
and chart a new course of action for the future--the opportunity for states
to exhibit greater diversity and to exert greater autonomy in the ways they
fulfill essential functions.

The Advisory Commission on Intergovernmental Relations believes that
this cholice of alternatives should be informed by systematic analysis. Its
far-reaching consequences demand careful research and painstaking review of
alternatives to the status quo. For this reason, the Commission proposes to
investigate this enduring problem in order to offer all of the partuners in the
federal partnership firmer knowledge on the consequences of court decisions
in the modern era.

THE CONTEMPORARY DEBATE

The Courts' Critics. On the eve of the Constitution's Bicentennial, both
scholarly literature and political discussions indicate that many observers of
the contemporary federal court system have concerns that are strikingly simi-
lar to the perspective of the Anti-Federalists. Numerous commentaries point
Lo a varlety of ways in which judicial decisions allegedly have contributed to
a displacement of state authority. The primary focus of the critics is on the
federal courts' interpretations of individuals' comstitutional rights and the
ways that those interpretations have altered the ability of the states to ful-
fill key functions. (However, reactions to the recent Garcia case indicate
that the scope of the Commerce Clause may once again be subject to serious de-
bate.) Three interrelated reasons generally are mentioned to justify the
claim that judicial decisions in the area of individual rights have dimin-
ished state power.

First, the number and variety of activities that are subject to constitu-
tional standards imposed by the federal courts have become large and are grow-
ing (Glazer, 1975; Horowitz, 1977; Mishkin, 1978; Morgan, 1984; Nagel, 1978,
1984). State prison conditions, mental health treatment, legislative seat
allocation, welfare administration, public school pupil placement and disci-
pline, and public employee recruitment and retention are among the areas that
now have judicially determined criteria to which state officials must adhere.
Additionally, the federal courts have limited what the states may do in a
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variety of soclial areas including abortion, public assistance to religiously
supported schools, and criminal defense procedures.

Second, the depth of judicial involvement in designing relief for consti-
tutional violations is extensive, complex, and detailed (Diver, 1979; Horo-
witz, 1977; Nagel, 1984). Court orders frequently require massive programmatic
changes, a restructuring of state budgetary allocations, and a sharp limita-
tion on state administrators' discretion.

Third, judiclal decisions frequently fail to achieve their ostensible ob-
jectives and often produce negative side effects (Alpert, Crouch, and Huff,
1984; Graglia, 1976; Wolters, 1984). These undesired consequences are cited
as serious indications of the ineffectiveness of substituting judicial deci-
sion making for the processes assoclated with state policy-making bodies. The
negative consequences of judicial decisions are hypothesized not only to cre-
ate a loss in the legitimacy of the judiciary but also to contribute to dis-
satisfaction among citizens toward state and local institutions, political
leaders, and the value of political participation.

The Courts' Proponents. In contrast to the judicial critics, many schol-
ars, policy makers, and jurists generally believe that the activities under-
taken by the federal courts are correct and essential given the situations
that courts confronted. The proponents have a vision of the courts that em—-
phasizes the positive aspects of the judiciary's role in extending constitu-
tional rights and in reshaping state policy. Judges are viewed as being
capable and necessary in their roles as managers of public institutions
(Cavanagh and Sarat, 1980; Chayes, 1976, 1982; Cox, 1976a; Perry, 1982).

Additionally, the judiciary 1is considered to have a unique ability to
discern the appropriate meaning of "public values,” at particular points in
time and, hence, can declare these values in their decisions determining con-
constitutional rights (Fiss, 1979). Finally, it is argued that there are
historical precedents for the actions of the contemporary courts. It is said
that while many prior assertions of judicial activity have also been contro-
versial, the courts have proved themselves capable of governing complex or-
ganizations in the absence of actions by either executive or legislative
institutions (Black, 1985; Eisenberg and Yeazell, 1980).

POLICY RESEARCH AGENDA

The Advisory Commission on Intergovernmental Relations proposes to or-
ganize a research project that will contribute to a contemporary policy de-
bate of national significance. Specifically, the Commission seeks to provide
policy makers, judges, scholars, and citizens with fuller knowledge concern-
ing the contemporary role of the federal courts in the federal system. This
will be accomplished through a multiphased study of judicial decisions in a
variety of substantive issue areas and analyses of the bases for, and conse-
quences of these decisions on public policy and its execution, the constitu-
tional position of the states in the federal system, and the values of fed-
eralism.,

Empirical investigations will be complemented by analyses of normative
questions concerning fundamental constitutional and doctrinal issues. Key
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topics include fnterpretations of the 1l4th Amendment, competing conceptuali-
zations of the legitimate role of the federal courts, and alternative theories
of constitutional decision making. They will be addressed by leading scholars
from alternative positions. The details of how these analyses will be organ-
ized are provided in a separate report.

The first phase of the project is to plan empirical and normative studies
of judicial involvement in state affairs. This paper provides an analytical
framework for the empirical investigations. It identifies the critical provi-
sions of the Constitution that allocate authority to the national government
and especially focuses on the reserved powers of the states as specified in
the Tenth Amendment. Previous analyses of court decisions that have interpre-
ted the meaning of this amendment are reviewed to determine how the Supreme
Court and the lower federal courts have adjudicated disputes over the division
of national and state governments' respective spheres of authority. The val-
ues of federalism are also 1ldentified as an approach to examining potential
consequences of judicial decisions that are particularly relevant to federal-
ism.

Additionally, the framework paper describes the methods of interpretation
that contemporary federal courts have used to justify placing restrictions on
the states and in prescribing actions that the states must undertake. These
methods include the doctrines used to create coustitutional rights, including
both contemporary theories and earlier ideas used by the courts when they ap-
applied the Bill of Rights to govern state policy. In addition, the processes
through which courts have formulated equitable relief in instances of consti-
tutional rights' violations are analyzed. This section of the framework paper
also discusses the role of Congressional statutes and executive decisions that
promote and invite court actions.

Quasi-experimental research designs are proposed to organize studies in
substantive 1ssue areas that address parallel questions concerning the conse-
quences of court decisions on public policy and its administration, the struc-
ture of federalism, and federalism's values. Based on the values of federal-
ism, several areas have been selected for analysis. They are assistance to
religiously supported schools, criminal defense procedures, legislative ap-
portionment, mental health care, public school pupil placement, and state
correctional systems. The central research questions to be addressed include
the following:

l. What legal and policy arguments are presented by the various parties?

2. What justifications do the federal courts offer for their decisions
both in finding constitutional violations and in promulgating relief?

3. What methods do the courts use to gain information in designing and
implementing relief?

4, How do court decisions affect the authority and control relationships
between state officials and recipients of state services, other state
and federal officials, and taxpayers?

5. How do court orders affect the process of state governmental decision
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making? In particular, are states' budgetary allocations to various
programs affected?

6. To what extent are the ostensible objectives of court intervention
achieved? What benefits are produced? Are there negative side ef-
fects?

7. Does judicial intervention affect the confidence aud interest that
citizens have in state governments?

8. Does federal court involvement subsequently inhibit or foster the
willingness of state officials to try new ideas?

During the second phase of the project, these questions will be addressed
through a comparative analysis of jurisdictions where judicial involvement has
occurred and jurisdictions where it has not. The framework paper, was approved
by the Commission as an Information Report on December 4, 1985. The policy
studies are scheduled to commence in early 1986 with a projected completion
date of March 1987. While the policy studies are under way, the parallel
normative studies will also be undertaken.

The third and final phase of the project is to synthesize the policy
studies' findings with the ideas set forth in the framework paper. Addition-
ally, the competing viewpoints developed in the normative analyses will help
to integrate the framework paper and the policy studies. A comprehensive re-
view of the two prior phases, thus, will provide a foundation for considera-
tion of alternative recommendations by the Commission. This phase will be
completed by mid-1987.

Dissemination of the project's interim and final work products will be
directed toward a broad audience of judges, scholars, policy makers, and citi-
zens. The Commission will publish and make available monographs on the separ-—
ate policy studies and the synthesizing volume. Conference proceedings on the
policy study topics will also be printed and distributed to the large number
of individuals and organizations that regularly receive the Commission's pub-
lications. Finally, collaborative efforts will be made with groups such as
the American Political Science Association and American Historical Association
to reach precollegiate and college educators with appropriate versions of the
study's basic findings.

SUMMARY

In the American federal system, the courts are in a pivotal position to
shape the nature and significance of the states' authority. Concerun has been
expressed that the courts systematically have tilted the balance between na-
tional and state powers by failing to limit the scope of national government
and by increasing restrictions on the states. Further, it is contended that
the growing involvement by the federal judiciary has impaired the quality of
public policy and the values of federalism.

A test of the propositions concerning the consequences of court decisions
is vital to the current debate over the institutiomal role of the courts and
the future of federalism. Systematic information can help reduce uncertainty
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surrounding the consequences of judicial intervention in state affairs and
make a unique contribution by describing the impact of controversial federal
court actions within the context of theories of federalism.
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Chapter 1

INTRODUCTION

The institutional role of the national judiclary in the American polity
has been a topic of public debate since the beginning of the nation. During
the formation and ratification of the United States Constitution, conflicting

views on this subject were expressed by the contending forces seeking to shape
the basic governmental structure. A central theme of these discussions was
how national court decisions would affect the autonomy of individual states.

The coalition of Federalists argued that an independent judiciary was ne-
cessary to determine whether national and state laws were consistent with con-
stitutional principles. ‘It was argued that if the legislatures were unchecked
by another institution, these law making bodies would soon abandon the pre-
scribed limits of their authority (Rossiter, 1961: 464-72), In contrast, the
Anti-Federalists expected that a national judiciary would contribute to the
dissolution of the states. They argued that unless state courts were the final
final arbiters of the constitutionality of state policies, state governments
would exist "ultimately for no purpose” (Storing, 1985).

The constitutional framework that emerged was, to a considerable extent,
a compromise between the opposing groups. The Federalists prevailed in most
instances but in others, significant concesslons were made to the Anti-
Federalists. In addition, some disputes concerning the desired scope and al-
location of governmental authority remained open and became issues for future
discussion and analysis.

Basic constitutional issues revolving around federalism have been raised
throughout American history although in different forms and in varying con-
texts. At critical junctures, judicial interpretations of the respective pow-
ers of the national and state governments have provided the structural founda-
tions for long-term trends in social and economic policy making. However,
even long-standing counstitutional foundations of federalism have been ques-
tioned and alternative conceptualizations considered in response to major
political events, such as electoral realignments, -changes in the composi~
tion of the courts, and intellectual debate. New directions have then been
taken, at least until the debate was prompted once again.
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HISTORICAL CONTEXT

A brief review will illustrate how federalism has been an essential com-
ponent in some of the most fundamental controversies involving alternative
models of governance. One of the most important clashes occurred shortly af-
ter the adoption of the Constitution., The newly emerging nation was confronted
with questions of exactly how authority was to be allocated in particular in-
stances. During the early 1800s, under the leadership of Chief Justice Mar-
shall, the United States Supreme Court put into place the Federalists' agenda
by establishing the power of federal judicial review over Congressional legis-

lation (Marbury v. Madison, 1803) and state legislation (Cohens v. Virginia,

1821); the supremacy of the national government within its sphere of authority
(McCulloch v. Maryland, 1819); and the power of the Congress to regulate com-

mercial activities having an interstate impact, however indirect (Gibbons v.
Ogden, 1824). The judicial success of the Federalist perspective, moreover,
occurred despite an apparent shift toward more Anti-Federalist sentiments by
the national electorate, as reflected in Presidential elections.

Yet, despite these judicial decisions that extended and expanded the po-
sition of the national government, while simultaneously reducing the authority
of the states, the federal system underwent subsequent modifications with the
creation of new judicial doctrines. One trend began in 1835 under Chief Jus-
tice Taney, Marshall's successor. The Supreme Court decided that the guaran-—-
tees of the Fifth Amendment's Due Process Clause meant substantive protection
for property rights; the federal government could not restrict ownership of
property. The effect of this interpretation was to cut back the authority of
the national government. The Court took this doetrine to its loglcal conclu-
sion in the Dred Scott case (1857) decided just before the Civil War. Although
there were many other issues in this case, one of the Court's principal con-
clusions was that Congressional legislation, in this instance the Missouri
Compromise, could not intervene in, and restrict the ownership of slaves, who
were deemed property.

After the Civil War, the Supreme Court gave meaning to the concept of
substantive due process through interpretations of the l4th Amendment. The
l4th Amendment's provision that the states are not to violate the individual's

right of due process was interpreted to prohibit state (e.g., Smyth v. Ames,
1898) and federal economic regulations (e.g., Adair v. United States, 1908).

However, after the national elections of 1936, the Court changed its
_2..



view on Congressional economic regulation. Beginning in 1937, it took an ex-
pansive view of Congress' authority under the Commerce Clause and decided to
minimize judicial authority over economic policy making. The result of this
judicial reversal was to expand the power of the national government at the
continued expense of the states,

Certainly, each of these periods of doctrinal development was marked by
societal conflict and the realignment of political forces. Yet, the history
of the development of alternative doctrines and their corresponding watershed
cases also reveals that constitutional principles are open to sober debate and
and that the market place of 1ideas can influence policy. Existing positions
can be challenged and, as judicial decisions indicate, long-standing patterns
of decisions are amenable to change.

This pattern--challenge of paradigmatic doctrines, consideration of
alternative doctrines, adoption of new doctrines, critical reexamination--
provides an historical context for the modern era, where once again there are
serious disagreements over the vital issue of federalism and the federal
courts. Soclety, in general, and the policy making community, in particulér,
are at a crossroads. One path is to affirm existing trends in judicial deci-
sion making: continued expansion of citizens' constitutional rights and con-
tinued voiding of state laws and policies in light of these newly created
rights. Another path begins by questioning current trends and suggesting that
more deference be given to state autonomy; diversity rather than uniformity in
state laws and policies should be permitted and encouraged.

In addition to the current debate over the role of modern courts in cre-
ating constitutional rights, an emerging area that may significantly limit the
autonomy of the states 1is renewed federal judicial protection of property
rights. Recent court decisions indicate that the federal courts with increas-
ing frequency may strike down government regulations on the grounds that they
violate property rights under the doctrine of substantive due process (e.g.,

City of Cleburne, TX v. Cleburne Living Center, 1985). This form of judicial

review, which resurrects a doctrine that had been dormant for several decades,
underscores the fact that these sorts of critical issues are never fully re-
solved. It may also represent another historical watershed for federalism
if, as recent cases indicate, such a doctrine is applied asymmetrically--
limiting state but not federal regulations.
The Advisory Commission on Intergovernmental Relations believes that the
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contemporary debate over the institutional role of the federal judiciary de-
serves careful examination. This topic has enduring significance because of
the federal structure; inevitable conflicts between dual lines of authority
demand that courts adjudicate critical disputes. These court decisions, in
turn, affect the particular character of federalism at specific points in time
(Feeley and Krislov, 1985), Hence, resolution of the contemporary controversy
will contribute to the understanding of federalism and to how that understand-
ing 1s expressed in the years to come. Because of the Commission's goal to
foster an understanding of federalism among scholars, policy makers and citi-
zens, the topic fits squarely within its organizational mission. For this
reason, the Commission seeks to explore the empirical and normative issues
that are central to the modern debate and to use the information that is gath-
ered to contribute toward knowledge concerning what the federal courts can

and should do in the federal system.

CONTEMPORARY CRITICAL PERSPECTIVES

Numerous critical commentaries on the actions of the federal courts claim
that judicial decisions have limited the states in fundamental ways. These
decisions have determined what state policles and practices are uncoanstitu-
tional and, therefore, must be terminated. They also have ordered the states
to act affirmatively to meet constitutional criteria.

Although there are a variety of areas in which the federal courts have
limited state actions, a dominant focus of the scholarly and popular litera-
ture is on the courts' interpretations of individuals' constitutional rights
in the face of state government activities and the ways that those interpreta-
tions have altered the ability of the states to fulfill key functions.l/ Three
interrelated reasons are generally mentioned to justify the strong claim that
judicial decisions in this area have diminished state power.

First, the number and variety of state and local institutions that have
become subject to constitutional standards imposed by the federal courts are
large and increasing (Glazer, 1975; Horowitz, 1977; Mishkin, 1978; Morgan,
1984; Nagel, 1978, 1984), State prison conditions, mental health treatment,
legislative seat allocation, welfare administration, public school pupil
placement and discipline, and public employee recruitment and retention are
among the many areas that now have judicially-determined criteria to which
state officials must adhere. When citizens believe that policies, practices,
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and specific actions fall short of those criteria, they can sue state and lo-
cal governments and seek relief in federal courts. One consequence of this
new legal remedy 1s that the recent explosion in the civil caseload of the
federal courts largely is attributable to litigation directed against state
and local governments (Posner, 1985; Schuck, 1983).2/

In addition to establishing standards that the states must satisfy, the
courts have ruled that there are certain areas that the states may not re-
strict because such restraints would impose on citizens' constitutional
rights., For example, the courts have limited what the states may do to re-
strict reading materials, movies, and public events, to regulate abortion, to
render assistance to religiously supported schools, and to permit the obser-
vance of prayer or even silent meditation in the schools. Finally, the es-
tablishment of national criminal defense procedures involves both the setting
of constitutional standards and the 1limiting of state and local policies.
Defendants' rights against state actions have been created for all stages of
the legal process—-arrest, interrogation, trial, and appeal--with correspond-
ing restrictions and mandates on state actions.

Many of these far-reaching decislons occurred at the same time that the
other branches of the federal government expanded their involvement in domes-
tic policy making. Both movements flowed from the social goals of promoting
equality and helping the disadvantaged (Shapiro, 1983). However, the critics
maintain that such actions are beyond the courts' institutional role and have
intruded on the essential position of the states in the federal system.

A second reason glven as to how and why the federal courts have impaired
the capacity of the states to govern is because of the extensive depth of ju-
dicial involvement (Diver, 1979; Horowitz, 1977; Nagel, 1978, 1984). Many
federal district court judgments finding individual states in violation of
constitutional standards have resulted in sweeping, complex, and detailed im-
plementing orders. These court orders often require major changes in programs,
operational practices, and the delivery of services rendered by the states.
For example, mental health facilities with thousands of patients have been
ordered to deinstitutionalize patients so that they may be given treatment in
what the courts considered more appropriate centers and clinics (D. Rothman
and S. Rothman, 1984). This type of court-ordered relief puts the judiciary
in the position of making managerial assessments that are normally the pro-
vince of professional administrators and experts in specialized fields.
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The resources required to meet the specified court-ordered changes have
frequently reached upwards of several millions of dollars. The impact of these
requirements on a state's overall budget is that the officials who normally
control the budgetary process—-state legislators, governors, agency heads, and
budget officers——must give the court-mandated expenditures higher priority
than other programs. For example, if courts decide that mental health expen-
ditures must increase to meet the constitutionally required levels of care,
then revenues must be raised or expenditures may need to be reduced in other
spending areas. Hence, the intricacies of budgeting--balancing programmatic
objectives, factoring in citizens' preference intensities, and stretching
available resources——may be disrupted by external decisions that require sub-
stantial expenditures (Frug, 1978; Hale, 1979; Harriman and Straussman, 1983;
Note, 1977). Thus, when the federal courts order complex equitable relief,
they may eventually take on the sorts of responsibilities—-the management and
funding of state programs--normally conducted by state executive and legisla-
tive institutions.}/

A third reason given for believing that courts have disrupted state poli-~
cy making 1is that judicial decisions frequently fail to achieve ostensible
objectives, and produce, in fact, negative side effects (Horowitz, 1977).
The unanticipated consequences, moreover, are undesirable by virtually any
standard. For example, it is alleged that school desegregation plans have
resulted in less integration (Graglia, 1976; Wolters, 1984); changes in pri-
son conditions have resulted in an increase in inmate violence (Alpert,
Crouch, and Huff, 1984; Marquart and Crouch, 1984); experimentation with less
restrictive mental care has been inhibited because of a court-ordered emphasis
on upgrading institutions (Note, 1975), and so forth. Besides these sorts of
immediate negative consequences, there is long-term damage. Public support
for the courts, and even support for the ianstitutions that the courts have
tried to change (Wolters, 1984), is allegedly reduced because of the negative
consequences of judicial policy making.

Underlying this basic three-part criticism is the proposition that the
judicial decisions altering the federal arrangement have flowed from develop-
ments in legal doctrine and particular normative theories of how courts should
act. Certain legal developments over the past 50 years have provided the
courts with a set of guideposts, rationales, and predispositions that have led
to the establishment of standards for the states and intensive review of state
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regulations in a wide variety of areas of public life. Among these develop-
ments are key doctrinal issues, which include the creation of constitutional
rights, the application of the Bill of Rights to state actions, and changes in
theories of equitable relief, as well the passage of certain statutes that
mandate or invite court action. The combined effect of these and other inter-
related developments (see, Horowitz, 1983) is that they reinforce and justify
specific decisions with which the courts' critics take issue. Critics express
skepticism toward the desirability of these developments and warn against
their implications (Berger, 1977; McDowell, 1982; Morgan, 1984; Nagel, 1978,
1984). 1In fact, to avert further extensions of these ideas and to limit them,
recommendations have been made to amend the Constitution, to limit the federal
courts' jurisdiction, and to <call for a new constitutional convention.

The conflict over judicial decisions is more than disagreement on actions
individual courts have taken in specific cases. It also extends beyond doc-~
trinal disputes. Controversy exists on the legitimate and proper role of the

courts in the federal system.

THE PUBLIC LAW LITIGATION MODEL

The public law model of litigation is an idea around which many propo-
nents of court involvement converge, although there is considerable diversity
among the proponents' views. In a narrow sense, the public law litigation
model refers to a specific conceptual framework that describes and explains
the actions of federal judges in resolving disputes over the constitutionality
of state policies and practices (Chayes, 1976). These disputes, which fre-
‘ quently result in complex plans to prevent future occurrences of constitution-
al violations, are generally called institutional reform or extended impact
litigation. Yet, this model offers an image of the federal courts that goes
beyond institutional reform and the execution of intricate consent decrees.
It suggests a general model of court decision making that encompasses and
justifies the setting of constitutional standards in a wider range of issues
(see, e.g., Ackerman, 1984). In this broader sense, the public law litigation
model shares an orientation with other ideas concerning the function and
tradition of the courts. An examination of this larger picture of the federal
courts reveals four themes that are especlally pertinent to the topic of the

federal courts and the autonomy of the states.
One theme is that the courts are capable of, and necessary for settling
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ontroversies that bring judges into the role of quasi-managers of public in-
titutions for extensive periods of time (Chayes, 1976, 1982; Cox, 1976a;
Perry, 1982). This capability is based in part on the independence of the
courts. Political flexibility allows the courts to make necessary decisions
that other institutions would not and could not otherwise.make (Cavanagh and
Sarat, 1980; Kalodner, 1978; Kirp, 1968, 198la). Moreover, the judges are
believed to be sufficiently qualified to make these decisions so that their
performance is at least as positive as that of state officials. The courts'
performance is alleged to be as good as that of traditional policy-making in-
stitutions, because the judges adopt a decision-making process of bargaining
and mutual adjustment common to the other institutions when they design and
implement relief (Kirp, 1981b).4/

A second theme is that the function of the courts is to give meaning to
“public values"” (Fiss, 1979). The judiciary has the ability to discern the
appropriate meaning of values at particular moments in time. Although values
are subject to evolutionary change, it is contended that judges are in the
best position to capture their true meaning and to declare them in decisions
affecting constitutional rights. For some observers (e.g., Cox, 1976a), the
ability of the courts to articulate values that already exist among the mass
public explains why they maintain widespread support and legitimacy despite
establisment of new and, initially, controversial precedents and doctrines.

A third theme is that much of what the courts are criticized for doing
today is not at all extraordinary (Black, 1985; Eisenberg and Yeazell, 1980).
It is argued that there are numerous historical instances of courts managing
complex public and private institutions. Although these previous experiences
were extremely controversial, the courts proved themselves capable of govern-
ing in the absence of actions by either executive or legislative bodies.

Finally, many scholars, who contend that what the federal courts have
been doing to extend constitutional rights is justifiable, limit their criti-
cisms to the means taken by the judiciary to implement specific decisions.
Law professors and researchers who have analyzed the problems that the courts
have encountered in accomplishing their objectives direct their recommenda-
tions toward the correction of the implementation process. Some suggest that
the courts pursue more refined strategies so as to achieve desired ends by
using the available knowledge of organizational dynamics and social change
(Fair, 1983; Harris and Spiller, 1977; Note, 1977; Note, 1980), Others propose
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that, because of the tentative unature of knowledge conceruning the gains and
losses of alternative policy options, judges should allow for more input and
advice from the communities, organizations, and groups of citizens who must
carry out the implementation of judicial orders (Bloomfield, 1970). However,
at rock bottom, these scholars affirm the basic precepts behind the court

orders regulating activities of the states.

STATEMENT OF THE PROBLEM

The critics and the competing model of public law litigation paint comn-
trasting portraits of what the courts can and should do. However, it is dif-
ficult to set the critics and propounents of federal court activities side by
side and compare them precisely, because the two sets of arguments are voiced
at different levels of abstraction. Yet, it is clear that several basic is-
sues revolve around this controversy over the activities of the courts. Which
perspective is a more accurate description of how the federal courts have af-
fected state authority? What are the contending views of the role of the
states in the federal system? How does each side interpret key provisions of
the Constitution, such as the Tenth and the Fourteenth Amendmeunts, that affect
the position of the states? What are the implications of each position for
the future scope of national policy making?

Undoubtedly, many judges, policy makers, and legal scholars believe fed-
eral court involvement in state affairs has been warranted on constitutional
grounds and has produced positive consequences in terms of individual rights.
It seems fair to say the predominant view of the federal courts in law re-
views, social science journals, and related publications emphasizes the vir-
tues of judicial involvement and places it within the tradition of a democratic
society, the unique functions of the courts, and their capacity to govern.
However, the courts' critics have raised issues of such paramount significance
that they cammot justifiably be dismissed by virtue of being out of step with
conventional thinking. The effects of the federal courts' actions on the au-
tonomy of the states and the concept of federalism are central in determining
how America is governed. Because there is the possibility that the courts'
critics may have detected a substantially different kind of judicial involve-
ment taking place today or different results stemming from judicial involve-
ment similar to that of the past, the criticism warrants systematic attentiom.

Therefore, it is the intent of the Commission to organize a study on the
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contemporary federal courts' involvement in state affairs. The scope of the
study will include analyses of both empirical propositions of the courts' ca-
pacity to determine state policy and normative theories of how the courts
should exercise their authority. Although the empirical and the normative
issues are interrelated, they will each be the focus of separate investiga-
tions.5/

The purpose of this paper 1s to provide the framework for the empirical
component of the larger study. Such research will contribute to an under-
standing of federalism in two ways. On the one hand, a stock—-taking effort to
determine the relationship between the contemporary federal court system and
the states will highlight the constitutional meaning and significance of fed-
eralism., Whereas federalism is unquestionably a structural feature of American
Government, it is less certain how the concept of federalism relates to court
decisions. What consideration is given to federalism? How does federalism
constrain national policy making?

On the other hand, it is important to know how judicial decisions bring-
ing the courts into the state policy arena bear on the structure and values
of federalism. What sort of federalism emerges from these judicial decisions
and what are their consequences? Hence, federalism is both a useful context
for analyzing the federal courts and an idea to be clarified by such an anal-
ysis.

The normative studies will enhance the empirical analysis by providing a
context to the specific findings concerning court capacity. It will place
quantitative measures and policy studies within the broader perspective of
constitutional decision making and democratic governance. When both the em-
pirical and normative analyses are completed, a richer understanding of the

institutional role of the federal courts in the federal system should emerge.

STATEMENT OF RESEARCH OBJECTIVES
This paper sets forth a framework for an empirical study of the conse-
quences of federal court decisions as they affect federalism. A series of
empirical studies will follow. A synthesis of this framework and the empirical
studies with the formulation of overall conclusions and recommendations will
be the third phase. An indication of this study's success will be whether
policy makers are drawn to this topic and pursue subsequent Commission recom-~
mendations and whether scholars build on the hypotheses that emerge from this
-10-



Figure 1

PROPOSED PROJECT SCHEDULE

Project Phase Time Schedule Work Product
Phase Oue March-December 1985 Framework Paper
Phase Two September 1985-March 1987 Empirical Policy Studies;

Normative and
Coustitutional Studies

Phase Three April 1987-September 1987 Synthesis of the Framework
Paper, the Policy Studies,
and the Normative Studies

Dissemination of
Project Reports

study. (An outline of the project's three phases is found in Figure 1.)

This framework paper will be used initially to guide policy studies of
federal court involvement, ensuring that parallel questions are addressed -
and analyzed in a comparable mauner, Ultimately, it will unify the policy
study fiudiugs and provide policy makers, judges, and scholars with a more
systematic understanding of the relationships between federal courts and
federalism,

The paper counsists of four basic parts, which are treated iun subsequent
chapters. Chapter 2 examiues the federal courts im light of various theories
of federalism. Chapter 3 traces the expansion of federal court involvement
in state affairs, Chapter 4 reviews the literature on the impact of federal
court decisions on the states. Chapter 5 concludes with an examination of
the implications aud a statement of the sigunificance of the proposed empirical

investigatious.

NOTES

1/ Of further iuterest is the issue of the preemption of state aund local
authority by the federal goverument in certain program areas, e.g.,
ecouomic and enviroumental regulation. The Supreme Court has played a
siguificant role through both its constitutional iuterpretation of the
rauge and depth of national authority and by its statutory interpretatiou

-11-



of specific acts of Congress regarding Congress' intentions to preempt
the field. An Advisory Commission on Intergovernmental Relations' study
on this topic is currently underway, with completion scheduled for Jan-
uary 1987,

Most commentators on the controversy surrounding the federal courts and
federalism do not attach special significance to the relationship between
state-level institutions and activities and local institutions and activ-
ities (e.g., prisons, mental health hospitals, legislative apportionment
versus jails, school districts and police departments). One relevant
feature of the relationship 1s that the states' frameworks for the deli-
very of local services differ substantially. For example, some states
operate and finance local courts, jails, and schools, whereas other
states permit local units of government to contract out the provision of
local services to private organizations (Ostrom, 1969). Analyses of fed-
eral court involvement at the local level must, therefore, take this di-
versity into account. However, for purposes of exposition, this report
refers primarily to the states as the key units of analysis in framing
research issues.,

Equitable relief is typically in the form of an injunction that orders
the defendant (e.g., state prison official, school superintendent, mental
health administrator) to perform some specific action.

It is important to lay out, at least briefly, the reasoning behind the
belief that judicial involvement is "necessary"” or "essential” given the
situations that judges have confronted. In bald terms, the argument
claims that the judges really have no choice but to intervene in state
affairs in order to ameliorate intolerable and uncivilized social condi-
tions in light of political inaction by other units of government. In-
deed, it presupposes that such intolerable and uncivilized conditions
would have persisted in the absence of court intervention (see, e.g.,
Cooper, 1984; D. Rothman and S. Rothman, 1984).

Although this perspective does not necessarily herald or extol the
virtues of judicial involvement, it rests on two critical empirical as-—
sumptions: (1) that prior to judicial involvement conditions were so in-
tolerable that judges were justified, indeed compelled, to overturn the
results of the political process and (2) that the courts had some capaci-
ty to improve the conditions at least to some degree. These empirical
assumptions are, of course, open to question and verification.

The analyses of normative questions will focus on alternative conceptual-
izations of fundamental constitutional and doctrinal principles. Key
topics include interpretations of the Tenth and the 1l4th Amendments,
conceptualizations of the legitimate role of the federal courts, and
theories of constitutional decision making. They will be addressed by
leading scholars who will take alternative positions——offer a justifica-
tion for a particular point of view and trace out the implications of
that viewpoint. The specific details of how the normative analyses will
be organized are provided in a separate report.
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Chapter 2

FEDERALISM
INTRODUCTION

Federalism is both a principle for the allocation of authority and a set
of political values that surround that allocation. In the American system, a
key principle is that the national government and the individual state govern-—
ments each can make authoritative decisions. Provisions of the Constitution
specify separate spheres of authority for each unit, although the exact separ-
ation between them 1s subject to perennial debate and interpretation.

The historical context for the framing of the Constitution was a confed-
eration of newly independent, sovereign states that sought to define the scope
of governmental decision making and to devise an appropriate division of au-
thority. The exact consensus among the framers is unclear as to where pre-
cisely the division was to be made and what specifically the framers expected
the new federal system to achieve in the short and long run. However, some
general observations can be made concerning federalism that highlight the
role the federal courts have played.

The autonomy of the states is seen as a means to secure important values,
such as the promotion of political participation, self-government, policy ex-
perimentation; the close correspondence between the substance of public poli-
cles and local views in a geographically large and diverse society; and the
avoidance of the concentration of power. However, the extent to which these
values are realized depends on the presence of other key conditions, such as
social pluralism, political competition, commitment to the “rules of the

game,” and, finally, the ability of the principle of federalism to be self-
sustaining.

The intellectual history of American federalism documents how its meaning
has shifted in reaction to cataclysmic changes in society—--the break of the
Colonies from England, the Civil War, and the Great Depression. These periods
of rethinking follow a pattern found in constitutional democracies throughout
the world where major political events such as revolution, war, and social
upheaval are the causes of renewed constitutional decision making and where

modified or new constitutions reflect the consequences of those events. Addi-
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tionally, federalism has been redefined, at least partially, by every Presi-
dential administration since World War II. There have been successive versions
of "Cooperative Federalism"” including "Creative Federalism”" and two phases of
"New Federalism."” These incremental, but meaningful, modifications have mani-
fested themselves in a number of ways, including the formulas and programs
used to finance the intergovernmental transfer and expenditure of public re-
sources. Despite the infinite ways that the concept has been used to describe
relationships between the national and individual state governments (for a
compendium of the many definitions of federalism see, Stewart, 1984), there
remains a set of ideas that prescribe how and why the states should be free
from the total domination of the national government. This core is derived
from the Constitution and a body of literature on the developments associated
with federalism. It is important to review these ideas because of their im-
plications for the assessment of contemporary federal court involvement in
state affairs.
FEDERALISM AND THE CONSTITUTION

Article 1, Section 8 of the Constitution "enumerates™ those powers
the Congress shall have including the power to tax, to regulate foreign and
interstate commerce, to declare war, and to maintain armed forces. In con-
trast, there are only a handful of statements in the Constitution that speak
directly to how authority is to be divided between the national government
and the state governments. They are the Tenth Amendment, the Necessary and

Proper Clause, and the Supremacy Clause.l/ They read as follows:

Tenth Amendment. The powers not delegated to the United
States by the Constitution, nor prohibited to the states,
are reserved to the states respectively, or to the people.

Necessary and Proper Clause--Article 1, Section 8. The
Congress shall have the power.... To make all laws which
shall be necessary and proper for carrying into execution
the foregoing powers, and all other powers vested by this
Constitution in the government of the United States, or
any department or officer thereof.

Supremacy Clause——Article 6, Section 2. This Constitution,
and the laws of the United States which shall be made in
pursuance thereof; and all treaties made, or which shall
be made, under the authority of the United States; shall
be the Supreme Law of the Land; and the Judges in every
state shall be bound thereby, anything in the Constitution
or laws of any state to the contrary not withstanding.
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The Tenth Amendment. The Tenth Amendment is the clearest assertion that

the states have independent status. Power remains with the states 1if it is
not delegated. Despite the seeming simplicity of this provision, it is sub-
ject to considerable disagreement. Some proponents of state sovereignty read
the Tenth Amendment as a sharp limitation on what the national government can
do and that the states are otherwise free to act except where prohibited by
the Constitution. Advocates of an expansive national authority claim that the
Tenth Amendment historically has been over-read by its proponents and that its
force was, in any event, reduced in significance by the Civil War Amendments.
Under this view, the 13th, l4th, and 15th Amendments gave the national govern-
ment, specifically the Congress, the broad power to enforce those same rights
guaranteed to citizens by the Constitution against infringement by the na-
tional government, against infringements by state legislation and policy.

Another view 1s that the Tenth Amendment is a declaratory statement of
the division of power between the national government and the states. (see,
Berns, 1966; Mason, 1968). The Tenth Amendment stipulates that there is a di-
vision of authority, but adds nothing to that which would have been reserved
to states without it., Because what 18 not withdrawn from the states by the
Constitution is undoubtedly reserved to them, the Tenth Amendment does not
constrain national government policy in any specific way (see, ACIR, 1986).

However, for all three interpretations, the meaning of what is "dele-
gated” to the national government 1is crucial. What is delegated is a set of
explicit, {f general, "enumerated” powers, the power to make all laws that
are "necessary and proper” for carrying out all other powers explicitly
granted, and the power to enforce the national Constitution and laws as supreme
to any state constitution or law that might conflict with them. Hence, the
breadth of the enumerated powers and the meaning of the Necessary and Proper
Clause, in conjunction with the Supremacy Clause determine the national and
state spheres of authority.

From McCulloch to Garcia. The meaning of what is necessary and proper

was shaped very early in the landmark case of McCulloch v. Maryland, (1819).

In this case, the Supreme Court prohibited the State of Maryland from taxing

or otherwise interfering with the Bank of the United States, a corporation

chartered by the Congress, by levying a stamp tax on bank notes issued by the

Baltimore branch of the Bank. Although this case is usually cited as estab-

lishing the supremacy of the national government within its delegated sphere
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of authority, the Court's interpretation of the meaning of "necessary” in this
specific decision had lasting effects on how federalism was interpreted. It
decided that, if the ultimate end of a given national policy is within the
scope of a specified power, and is not forbidden by the Constitution, then the
Congress is free to choose the means to the end. In other words, "necessary"”
was not read by the Court to mean "absolutely necessary"” but rather to mean
"convenient” or "useful”., As a result, the national government became able
to expand the scope of its decision making so long as the end or objective of
the policy was useful or convenient in executing some specified power.

In practical terms, the Supreme Court had decided that it was to deter-
mine, by virtue of its power of judicial review, whether the end of a Congres-~
sional policy that regulates the states is within the scope of specified na-
tional power. However, although McCulloch v. Maryland indicated that the

Court would assess the propriety of the ends of the national government, it
prescribes no specific limitation and provides the Court no clear basis on
which to craft doctrine to delineate a set of specific guidelines by which re-
served powers might be defined. The Court said that it would analyze the dis-
putes over national regulation within the context of the enumerated powers and
the necessary and proper clause and offer its judgment whether the action lies
within the scope of those powers delegated to the national government,

Yet, because the breadth of enumerated powers has expanded over time, the
scope of the national government is extended and the possible role for the
states is limited. A classical illustration is the Commerce Clause. Despite
whatever may have been the Founding Fathers' intentions, the meaning of "in-
terstate commerce” has grown and, with this growth, the range of activities
subject to Congressional legislation has multiplied.

An implication of McCulloch relevant to the issue of the contemporary
federal courts and the states' autonomy is that the constitutional foundations
of federalism place responsibility for protecting state authority, if only in-
directly, with the federal courts. Their interpretation of what activities
are within the powers delegated to the national government determines what is
and is not left in the hands of the states. However, the test used by the
courts to determine what actions are and are not within the purview of the na-
tional government is a negative one for the states; the emphasis is on fash-
ioning a test to assess precisely what powers have been delegated to the na-
tional government with little or no explicit consideration of the states,
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Presumably, such a test would consider whether the ends of a Congres-
sional policy were consistent with some national interest, objective, or pur-
pose; whether the ends were achievable by the exercise of a power delegated to
the national government; and whether the particular action was both necessary
and proper to achieve such an objective. If the policy was necessary to execute
one of the enumerated powers (e.g., a national tax, welfare, or commerce poli-
cy), then the action would be within the delegated powers of the Congress. 1In
the absence of a national connection, the Court would presumably consider the
ability to act in the area beyond the delegated powers of the national govern-
ment and thereby, unless the states were expressly prohibited, find that the
states have the reserved power of formulating policy in the area.zj

Problems confronting the federal courts in shaping the appropriate limits
of the national government and, thereby defining the scope of state govern-
ments, are dramatically highlighted in the Supreme Court's decision concerning
Congressional authority over state and local public employees in a case decided

in 1985. 1In Garcia v. San Antonio Metropolitan Tramsit Authority, et al., the

Court overturned an earlier decision (National League of Cities v. Usery,

1976) and held under the Commerce Clause that the Congress had the authority
to regulate the wages of local transit employees (by requiring the transit au-~
thority to adhere to national minimum wage standards) despite objections that
the regulations would have negative consequences on the financing of a tradi-
tional local government function.

In reaching its decision, the Court reasoned that the explicit basis for
providing protection to states in the federal system is not normally a respon-
sibility of the judiciary. Federalism's intrinsic institutional characteris-
tics--representation in Congress of the states' interests through the views
of Senators and Representatives—-—provide the appropriate means for determining
whether viability of the states is diminished by the otherwise legitimate na-
tional government actions. This means that the Court is still without working
criteria to define the legitimate scope of state independence, i.e., by limit-
ing the scope of enumerated powers and interpreting the Necessary and Proper
Clause, and, thereby, distinguishing the scope of national and state govern-
ments. The locus of decision making with respect to whether the states' inter-
ests are enhanced or impaired, is now in the Congress.

Reliance on this feature of the political process to settle questions con-
cerning states' interests has substituted what may be an even weaker mechanism
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for ensuring state authority than the already weak judicial test of whether
Congressional policy falls within the scope of enumerated powers and the mean-
ing of the Necessary and Proper Clause. The Court's assumption that state
interests are represented in Congress has not been confirmed. Research on
Congressional voting has not demonstrated that the states’ form voting blocs
to protect their interests. Hence, Garcia may represent a further weakening
of the position of the states.3/

Failed Attempts to Use the Tenth Amendment. Although Garcia may be part

of a tradition extending back to McCulloch v. Maryland that depreciates the

states' reserved powers, the Supreme Court did attempt to use the Tenth
Amendment as a working criterion to delimit the proper sphere of the national
government in the 1920s and 1930s. The Court made a series of rulings that
found Congressional legislation in the areas of economic regulation, taxing,
and spending to be unconstitutional, because they were in conflict with judi-
cial definitions of interstate commerce, taxes and expenditures. Well-known
examples include the Court's striking down child labor standards in Hammer v.
Dagenhart, 1918. Here the Court embellished the Tenth Amendment to read that
powers not "'expressly' delegated to the national government are reserved”

(emphasis added). Other illustrations include the Child Labor Tax Case, 1922,

in which the Court held unconstitutional a federal tax on net annual profits
of businesses that employed child labor, holding them to be penalties rather

than true taxes. Another key case was U.S. v. Butler, which dealt with the

Agricultural Adjustment Act (AAA) of 1936. That act provided federal payments

to farmers who cooperated in the government's program of price stabilization
through production control., The Court found that the AAA infringed on state
prerogatives under the Tenth Amendment, despite Congressional power to tax
and spend for the general welfare.

Beginning in 1937, the Supreme Court reversed the trend of restricting
national government activity in economic policy making on the basis of the

Tenth Amendment. In cases that year, such as National Labor Relations Board

v. Jones and Laughlin Steel Co. and Steward Machine Co. v. Davis, the Court

shifted to a position of finding the Tenth Amendment to be of limited relevance

in assessing the constitutionality of Congressional taxing ard spending poli-

cies. This shift, of course, was the product of widespread public support for

the agenda of the New Deal and a repudiation of the intellectual underpinnings

of the Court's reasoning prior to 1937. The pre-1937 judicial foray to enforce
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federalism by limiting the scope of enumerated powers under the Tenth Amend-
ment did not enhance the position of the gtates in the long run. In fact, the
refusal of the judiciary after 1937 to limit the national government under the
pre-New Deal interpretation of the Tenth Amendment, combined with its inabil-
ity to find limits under the McCulloch interpretation of "necessary and pro-
per,"” may have motivated the Court finally to transfer this responsibility to
Congress in the Garcia case.

Additional Implications of McCulloch. McCulloch v. Maryland and its

progeny have established not only that the national government is supreme with-
in its delegated sphere of authority, but also that its delegated sphere is
virtually unlimited, with the exception of express constitutional prohibitions
placed upon it, of which there are none with respect to the states (see, ACIR,
1986). 1In light of this fact, some critics of contemporary court decisions
are willing to concede that federalism plays a minor role in defining the di-
vision of governmental authority and in defining what comprises a right pro-
tected by the Constitution from abridgement by the states; but they argue that
federalism deserves the highest priority when the courts go about interpreting
Congressional legislation and crafting relief.

If federalism is to endure in the presence of such an unlimited national
government, it is argued that the federal courts must take into account the
states' ability to pefform their functions in an effective manner despite the
establishment of national supremacy. Hence, the federal courts need to consi-
der the viabili;y of the states in order to interpret the meaning of national
legislation and to fashion relief in ways that do not sacrifice the states'
authority (Howard, 1980).

Much of this criticism is directed at the judicial interpretations of
the Civil Rights Act of 1871. The first section of this act, which is now

Section 1983 of Title 42 of the United States Code, was interpreted in the

1960s to permit citizens to bring suits against state and local officials when
their actions were found to violate constitutional rights. On the basis of
Section 1983, the federal courts have subsequently designed extensive changes
in state institutions, such as prisons, mental health facilities, and schools
to bring them into conformity with judiclally enumerated constitutional stan-
dards.

Controversy over Section 1983, as it is commonly labeled, centers on
whether state interests are adequately taken into account in light of the prin-
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ciple of federalism. The courts' critics suggest that when rights are defined,
state authority is depreciated and the conceptions of "“citizens" and their
rights are expanded to include a wider range of individuals and a greater num-
ber of rights (Nagel, 1979). Believing that contemporary courts are too in-
trusive in this regard, concrete suggestions have been advanced regarding how
state interests can and should be given greater weight (Nagel, 1978).

Contemporary observers point to several ways in which the federal courts
may have interpreted Congressional legislation and crafted relief in a manner
that is inconsistent with the constitutional principle of federallism--autono-
mous and viable states-—given the presence of a national government with so
few limitations placed upon its ability to regulate states' activities. The
federal courts are alleged to have shirked their consideration of states' in-
terests and, as a result, the ability of the states to function as legitimate

and authoritative wunits 1s believed to have been hampered unjustifiably.

FEDERALISM AND POLITICAL VALUES

The literature on American federalism contains a diversity of opinion on
exactly how a structural division of authority between levels of government
fosters certain values. For example, whereas some observe federalism enhanc-
political freedom, others see 1t as either having no connection (Neumann, 1962)
or permitting loc;1 majorities to tyrannize minorities (Riker, 1964; but see
Riker, 1982). One contributing factor to the lack of unanimity on federalism's
relationship to political values is the changing division of authority. As
historians have noted (e.g., Scheiber, 1980), the pattern began with a long
period of dual federalism (1789-1861) and was followed by increasing central-
ization (1862-1945) and then state involvement, primarily in form of adminis-
tering national programs (1946-80). Some analysts see tendencies of a limited
return to dual federalism, at least in certain areas (Scheiber, 1980).

Yet, despite the fact that shifts in the division of authority have oc-
curred, certain basic benefits remain associated with the principle of divided
authority. Modern theorists posit that federalism promotes positive values,
but different academic disciplines emphasize particular features that create
different conceptual frameworks of federalism (e.g., ACIR, 1981). As a result,
although there 1s no one, definitive theory of federalism, the following is a
list of the advantages that have been ascribed to the role of the states in

the federal system.
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1. In a diverse soclety, the existence of individual states ensures a
greater degree of correspondence between public policy and local
preferences (Macmahon, 1962; Oates, 1972; Olson, 1969; Ostrom, 1973;
Tiebout, 1956; Tullock, 1969).

2. Autonomous states yleld greater experimentation and diffusion of pol-
icy innovations (Grodzins, 1966; Macmahon, 1962; Scheiber, 1980).

3. Independent states are sources of countervailing power to national
monopolies (Ostrom, 1971, 1973; Truman, 1971).

4, State governments are close to the people in a variety of ways, poli-
tical participation is encouraged, alienation is minimized, and citi-
zens are more informed, all of which makes state and local govern-
ments more responsible (Elazar, 1968; Grodzins, 1966; Ostrom, 1973;
Scheiber, 1980) and protects individual liberty (Brennan and Buchan-
an, 1980, 1982).

5. Autonomous states reduce the administrative and political burdens
placed on the national government's agenda and, thereby, minimize the
serious problems inherent in managing complex policies in a central-
ized manner (Ostrom, 1973; Scheiber, 1980; Weidner, 1962).

These values are directly relevant to the federal courts' decisions.
When assessing the relative importance of the states' interests and the ef-
fects of judicial decisions on those interests, this list suggests that there
are advantages to be gained from divided governmental authority. If these
values are threatened by a particular national policy, such a threat consti-
tutes a ground for deciding to restrain the national government by denying it
the authority to act.

Finally, these values are pertinent to empirical analyses of the contro-
versy concerning the impact of the federal courts on the states. They provide
a rationale for choosing substantive areas for the purpose of testing proposi-
tions concerning the consequences of court decisions; the areas selected

should accentuate the values of federalism.

SUMMARY

The principles and values of federalism have been subject to redefinition
and refinement as soclety has changed. Some points in American history mark
critical shifts in federalism's structure while others signal more incremental
modifications. The fact remains that the federal courts are key actors in de-
termining the direction of these changes.

The Supreme Court and the lower federal courts have been forces for great-
er centralization in the federal system by agreeing to an expansion of Con-
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gressional authority to regulate, tax, and spend, while simultaneously re-
stricting the same ability of the states. For an intermittent period between
1918 and 1936 the Supreme Court attempted to use the Tenth Amendment to limit
the scope of the national government's economic policy making. However, that
effort, which was terminated by the upheaval of the Great Depression, was poli-
tically umnpopular, and became intellectually discredited. Although the federal
courts have been relatively inactive in restricting the national government,
contemporary critics coutend that the judiciary has aggressively constrained
state authority through the imposition of constitutional staudards across a
wide range of policy areas. Moreover, critics of current court involvement may
fear that amn asymmetric application of the substantive due process doctrine to
states but not to the mnational goverument, may portend further shifts in the
balance of power between the matiounal goverument aud the states.

Much of the criticism of the courts is founded on the belief that they
have not houored sufficiently the autonomy of the states and that this lack of
recognition has eroded the principles and has impaired the values of federal-
ism. Consequently, a review of the ways that the federal courts have come to
this positiou will clarify the forces behind the trends in court policy that

are the subject of this strong criticism.

NOTES

1/ There are other provisious of the Constitution that bear on the authority
of state governments although they are quite secoundary to the Tenth Amend-
ment, the Necessary aund Proper Clause, and the Supremacy Clause. For an
exhaustive list of these provisious, see Choper, 1977, and Miller, 1985.

2/ There are limits to how far the judicial process of interpreting the mean-
ing of "necessary" can go before the power of the states is vanquished.
The outcomes from the estimation of national interest potentially can
undermine the viability of the states as political units. Hence, if the
conditions for the states to exist as alternative levels of government
are threatened by Congressional action, the Court presumably would decide
cases in the states' favor. TFor a more elaborate explanation of how the
viability of the states can be, and has been taken into account by the
Supreme Court see Nagel, 1981, Nagel has proposed that there are at
least four conditions and argues that some Supreme Court opinions have
taken them into account. Although Nagel claims that these conditions can
be culled from the writings of the Founding Fathers, one such decision
was National League of Cities v. Usery (1976), which was reversed in the
recent case of Garcia v. San Antonio Metropolitan Tramsit Authority, et
al. (1985).
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2_/ For some critics of Garcia, the degree of the states' representation in
Congress is irrelevant, because the question of the limits of the national
government 's powers is a constitutional rather than a political matter.
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Chapter 3

DOCTRINAL DEVELOPMENTS
INTRODUCTION

In the last 50 years, the federal courts have steadily expanded the mean-—
ing of counstitutional rights in many policy areas and have reviewed state poli-
cies and practices accordinglynll This extension occurred not only in the
courts ' negating specific state actions as unconstitutional, but also in im-
posing affirmative constitutionally based obligations on the states. Under-
lying this trend has been the development of supporting legal doctrines that
define the source of citizens' constitutional rights, the specific content of
those rights, and the formation of remedies when the courts determine that
rights have been violated.

Much of this is due to an expanded interpretation of portions of the Con-
stitution, in particular, the l4th Amendment. Prior to the adoption of the
14th Amendment, the Constitution offered few and only limited prohibitions on
the states with regard to governance of their citizens. The l4th Amendment,
adopted in the aftermath of the Civil War, provides that the national govern-
ment has the authority to protect certain individual rights against possible
actions by the states. The precise scope of these rights is not obvious from
the language of the l4th Amendment and has been a subject of considerable de-
bate over the years.

The foundations for many of the specific decisions restricting state ac-
tions and implementation of specific court orders depend upon modern interpre-
tations given to the l4th Amendment. Although there are conflicting views of
exactly what authority is given to the national government and what restric-
tions are placed on the states under that amendment, certain views have pre-

vailed in terms of doctrine, custom, and tradition.

CREATION OF RIGHTS
The federal government is explicitly prohibited in the Constitution from
interfering with the rights of individuals. These restrictions are largely
laid out in the Bill of Rights, the first eight amendments to the Constitution.
In contrast, there are very few and limited protections of individual rights
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from state interference. An example is Article I, Section 10, which prohibits
states from "pass[ing] any Bill of Attainder, ex post facto law, or law im-
pairing the Obligation of Contracts...”

Those original restrictions on state actions clearly were overshadowed by
the adoption of the l4th Amendment. The first section of the amendment reads

as follows:

All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of
the United States and the state wherein they reside. No
state shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United
States; nor shall any state deprive any person of 1life,
liberty, or property, without due process of law; nor de-
ny to any person within its jurisdiction the equal pro-
tection of the laws,

0f the Civil War Amendments, the 14th had the specific purpose of ensur-
ing the legal protection of newly freed slaves. Although its arguably broad
language has provoked continuing controversy as to whether 1its purpose was
intended to be so limited, it is clear that it has become the primary justi-
fication for prohibitions against state action affecting individual rights.2/

The federal courts through their 1interpretation of the l4th Amendment
have played a key role in modifying the relationship of the states to individ-
ual citizens. Development of 1l4th Amendment doctrine has come exclusively
from interpretations of the Due Process and Equal Protection Clauses.}/
These two clauses became not merely restrictions against state interference
with private action but also sources of affirmative state obligations (Cox,
1976b). The effect was greatly to expand the national government's (read
federal courts') scope of authority in setting public policy.

In addition to whatever content the Due Process Clause has in itself, in-
terpretation in the 20th century has made it the basis for the extension of
the Bill of Rights into barriers against state as well as national government
activities. Commonly called the Incorporation Doctrine, the reasoning that
held the Bill of Rights applicable to state as well as federal government ac-
tion became the underpinning for the federal court's involvement in the admin-
istration of criminal justice in thé states., Finally, not only has the Bill
of Rights been made applicable to the states, but over time the Court has
expanded the meaning of these rights, with the effect of further constraining

state action.
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Equal Protection. The critical task confronting the judiciary has been

to fashion an appropriate test to determine whether state action violates
equal protection——treating individuals in like circumstances alike. Absolute
equality of treatment has never been required because virtually every act of
government requires that distinctions be made between classes of citizens or
categories of activities., These distinctions, for example, may determine who
will be taxed; which activities will be regulated and which will not; which
types of governmental services will be provided, to whom, in what amounts and
in what circumstances. Recognizing state decision makers' need for discretion
in making policy judgments, particularly in economic and regulatory matters,
the standard that evolved for assessing the constitutional validity of state
classifications was a lenient one: Legislatively created classifications were
presumed torbe valid if they were rationally related to legitimate governmental
objectives., A state classification would thus be invalidated only when there
was no reasonable basis for it. A reasonable basis would be found to exist
if any set of facts could be posited in support of the classification.

The "rational basis” test was grounded in a strong deference to state
policy judgments and a presumption in favor of the validity of actions by state .
decision makers. Those challenging legislative classifications on equal pro-
tection grounds had a very heavy burden to bear. As a practical matter, under
the rational basis test only a rare state classification scheme would fail--one
that was clearly unrelated to a legitimate policy goal and resulted in invidi-
ous discrimination.

The Supreme Court's increasing sensitivity to civil liberties over the
last 50 years has led to its articulation of a second test for assessing the
validity of legislative classifications—-"compelling state {iaterests.” Al-
though most legislation continues to be examined under the rational basis‘test,
a different test is used when state laws are considered to create what in the
eyes of the Court are "suspect™ classifications of individuals or to affect
what are characterized by the Court as "fundamental rights.” In those instan-
ces, the presumption in favor of the validity of state legislation is reversed:
The burden of proof is shifted to the state and it is required to show not
merely that there is a rational policy basis for the distinctions but that the
classification scheme 1s justified by a ‘"compelling state 1interest.”4/

The development and use of the "compelling state interest” test have
raised problems on both doctrinal and practical levels. One basic problem is
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that there are no objective or agreed-upon standards for determining which
test the Court will apply. In addition to those on the basis of race, which
classifications are "suspect”? On what basis does one define a right as
“"fundamental”? The lack of certainty as to the circumstances in which the
"compelling state interest” test will be used compounds the practical effects
of 1ts use: In those instances where the test 1is applied, the state mst jus-—
tify the classification, and the burden which it must satisfy has been thought
by some to be virtually insurmountable.

An illustration of the difficulty states have in meeting the test designed
to define the meaning of "equal protection” 1s shown in the 1965 case of

Shapiro v. Thompson. In that case the Supreme Court heard a challenge to regu-

lations that mandated a one-year residency period for eligibility for assis-
tance under the Aid to Families with Dependent Children (AFDC) program. The
effect of the regulation was to create two classes of needy residents: those
who had lived in the jurisdiction more than one year and those who had been
resident less than one year,

The state had sought to justify the distinction between needy residents
by showing that the waiting period requirement was directed primarily at pre-
serving the fiscal integrity of the AFDC program. It would facilitate budget
planning, provide an objective criterion of residency, minimize the opportu-
nity for fraud, and encourage an individual's early entry into the work force.

The Court, however, required more than a rational basis for the classi-
fication. The one-year waiting period burdened individuals 1in exercising

their "right to travel, " which the Court recognized as a fundamental constitu-
tional right. 1In reviewing the objectives advanced in support of the classi-
fication, the Court found no compelling state interest sufficient to justify
the infringement of this right to travel. The waiting period requirement was
therefore invalidated as invidious discrimination denying residents equal pro-
tection.

Problems with the use of the “"compelling state interest” test were laid
out in the vigorous dissent in Shapiro by Justice Harlan. Harlan first criti-
cized the Court's definition of the right to travel, which the majority did
not ground in any particular clause of the Constitution, as fundamental. In
his view, the Court was merely "pick[ing] out particular human activities,
characteriz[ing] them as fundamental, and giv[ing] them added protection under
an unusually stringent equal protection test.” The result of such an approach,
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argued Harlan, was that the Court was taking on the character of a "super-
legislature,” interjecting itself and new Constitutional standards into broad
areas of legislative policy making. The normal presumption in favor of the
constitutionality of state legislation was reversed, and the likelihood for
diversity and experimentation in state policies and programs was sharply re-
duced if not eliminated. In light of the history,of the 1l4th Amendment and
its explicit focus on ensuring the legal rights of the freed slaves, Harlan
would have limited the "compelling state interest” test to classifications
made on the basis of race. Harlan, thus, would have reviewed—-—-and upheld——the
state classification according to the rational basis test.

Due Process. A major development over the last two decades in the evolv-
ing interpretation of the l4th Amendment has been the Supreme Court's expansion
of what constitutes "property” under the Due Process Clause. Historically,
the law has drawn a line between "rights” and "privileges.” With respect to
due process protection, rights were carefully protected from governmental in-
terference; privileges, on the other hand, were not. However, the growth in
social welfare legislation with its wide range of statutory entitlements to
government services caused the Court to reject the rights and privileges di-
chotomy. Under traditional categorizations, services or benefits provided by
the state were considered privileges which could be offered or withdrawn at
the government's sole discretion. Ultimately, the Court recognized statutory
entitlements as a property interest warranting due process protection.5/

Categorizing various governmental entitlements as creating constitution-
ally protected property rights and imposing due process requirements on the
termination of program benefits has had consequences in a wide range of
policy areas. The immediate result has been the "constitutionalization™" of
decision-making procedures with respect to government programs and services,
ranging from income maintenance and social security benefits to probation,
occupational and professional licensing, education, employment, and so forth.
Placing these governmental activities under a constitutional shield, it is
asgerted, subjects the administrators to a significant degree of federal over-
sight, constricting the authority and discretion that may be needed to run
various programs efficlently and within budgetary 1limits (Frug, 1978).

The level of involvement in state activities that has occurred is 1llus-

trated by Goss v. Lopez, (1975). This case involved a due process challenge

to procedures in the Ohio public schools which permitted students to be sus-—
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pended for up to ten days without a hearing either before or after the suspen-
sion decislion. In examining the students' contention, the Court first looked
to the right or interest for which they sought due process protection. Al-
though Ohio has no constitutional obligation to operate a public school sys-
tem, the Court determined that the state's decision to establish and maintain
such a system and to make attendance mandatory created a student's "legitimate
entitlement to a public education as a property interest which is protected by
the Due Process Clause and which may not be taken away for misconduct without
adherence to the minimum procedures required by that clause,”

The Court then examined the procedures in use in the Ohio schools in light
of constitutional standards. The Court, after reviewing the nature and sever-
ity of the deprivation (suspension) and the interests of the school authori-
ties, concluded that in the context of a ten—day suspension or less, due pro-
cess required that the students receive oral or written notice of the charges.
In the event that the charges are denled, evidence must be presented to the
student and an opportunity must be granted to refute it. The Ohio procedures
f lunked.

A dissent by Justice Powell focused on two related issues—-the basis for
the Court's conclusion that the statutory entitlement invoked due process pro-
tection and the effect of the decision on the administration of the public
schools. First, Powell criticized what he saw as the Court's automatic ac-
ceptance of statutory entitlements as warranting due process protection. Re-
viewing the alleged deprivation caused by a suspension of less than ten days,
Powell would have held that no constitutionally protected right was violated.
Second, Justice Powell decried the Court's deepening involvement in the opera-
tion of the public schools. Powell feared that the decision would open the
way for further judicial oversight and further undermine the authority of
local school officials.

Incorporation of the Bill of Rights. The first eight amendments to the

Constitution, the Bill of Rights, explicitly define individual rights and
protections against national governmental action, including freedom of speech,
assembly, religion, and procedural guarantees to defendants in federal crimi-
nal proceedings. Very early in American history it was understood that the
amendments were directed only at the national government and not against the
states. Any doubt in that regard was explicitly resolved by the Supreme Court
in a case decided in 1833 (Barron v. Baltimore). The propriety of state law
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enforcement practices and court procedures was thus determined solely by stan-—
dards set forth in state laws or comnstitutions. Likewise states were free to
legislate without regard to federal comnstitutional law in such areas as separ-
ation of church and state, and speech. However, the l4th Amendment, adopted
in 1868, eventually became the basis for a doctrine that overturned this long-
standing tradition.

The doctrine provides that the l4th Amendment's Due Process Clause in-
corporates the protections of the Bill of Rights. Hence, the Bill of Rights
contains barriers against state government actions, This position, referred
to as the Incorporation Doctrine, was reached despite conflicting views con-
cerning the scope of the rights that were incorporated.é/

Specifically, the total incorporationist position argued that the Due
Process Clause of the l4th Amendment was intended to incorporate iu toto the
protections of the Bill of Rights. The effect of such a total iucorporation
would have been that each provision of the Bill of Rights would be automatical-
ly .applicable to state as well as federal actiomn. Although this total incor-
poration doctrine has mnever been accepted directly by the Supreme Court, the
Court ultimately reached the same basic result.

The first interpretation that any of the protections contained in the
Bill of Rights properly restrained state action came in a 1925 opinion (Gitlow
v. New York) when the Court assumed that freedom of the press and freedom of
speech fell within the "liberty"” protected by the Due Process Clause. Over
the next two decades each of the protections of the First Amendment--press,
speech, assembly, association, religion——were held to be fundamental liberty
rights restraining state action. By 1947, all First Amendment guarantees had
been held to be applicable to state action.

The application of the protections of the Bill of Rights came even more
slowly to the administration of criminal justice. In the 1937 case of Palko
v. Comnecticut, the Supreme Court read the Due Process Clause as protecting
from state interferemnce those rights contained in the Bill of Rights which
were cousidered "fundamental™ or "implicit in the concept of ordered liber-

ties.” This articulation of a standard for the examination of individual
rights required the Court to make a case-by—-case examination of the various
protections contained in the Bill of Rights. Upon making such an examination
in Palko, the Court held that prbtection against double jeopardy was neither
"fundamental” mnor "“implicit in the concept of ordered liberties"” even when
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the defendant's life hung in the balance. The Court permitted the sentence
of death against the defendant to stand. Ultimately however, in a series of
decisions in the 1960s, the Supreme Court held that most of the guarantees in
the Bill of Rights were "fundamental rights” which the states had to observe
in thelr criminal proceedings.l/ This case-by-case process has been referred
to as "selective incorporation.”

The selective incorporation doctrine has been subjected to criticism from
both within and outside the Court. Most obviously, the doctrine is subject
to criticism on the grounds that it proceeded to do piecemeal exactly what a
large body of Supreme Court decisions held should not be done--application of
the entire Bill of Rights to the states——and did so during the exact period
of time a majority of the Court was resisting wholesale incorporation. It is
argued that the selective incorporation process provided no criteria to ensure
that the basis of selection is not the subjective judgment of a curremt (and
possibly shifting) majority of the justices. One of the severest critics of
selective incorporation was Justice Harlan, who, in criticizing the "fundamen-
tal” rights approach, urged the Court instead to adopt what he considered to
be a more objective test: whether the procedure was necessary for the defendant

to receive a fair trial (see, Harlan's dissent in Duncan v. Louisiana, 1968).

It is unclear, however, whether this test is ultimately any less subjective
or whether it would have led to significantly different results in many cases.

Expansion of the Meaning of Rights. Application of the protections of

the Bill of Rights to the states through the l4th Amendment has had profound
significance for the operation of the federal system. Limits have been im-
posed in areas traditionally left to state law. The administration of criminal
justice by the states, in particular, has become subject to extensive federal
supervision,

However, the l4th Amendment has not been the only vehicle for the creation
of constitutional rights in the past 50 years. The Supreme Court has found

new rights through at least three other modes of analysis. They include:

1) recogunition of "fundamental rights,"” not in any specific provision of
the Bill of Rights;

2) evolution in the content or meaning of clearly established coastitu-
tional protections; and

3) application of due process requirements that restrain the states'
abilities to act in areas that are not otherwise protected against
their actions.
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Illustrations of the first form of amalysis include the right to travel,
which invalidated state residence requirements for income maintenance (Shapiro
v. Thompson, 1969); the prisomer's right of access to the courts, which re-
quired the establishment of adequate law libraries at correctiomal imstitu-

tions (Bounds v. Smith, 1977); and the right of privacy in abortion and re-

lated matters (e.g., Roe v. Wade, 1973). The specific justifications given
for these rights vary from case to case, resting on one or more of the follow-
ing lines of reasoning: it is difficult to imagine a complex society without
such a right; the right rests ou a presumed tradition reflected in parallel
cases; or, it is implied by specific sections of the Comnstitution and relevant
statutory law,

These justifications tend to be general and abstract. For example, where-
as the right to freedom from state restrictions on interstate travel may be
deemed fundamental, its application in the countext of eligibility rules for
income support is less compelling, especially when eligibility rules in other
areas (e.g., voting, attendance at state universities) remain permissible.
Similarly, the Court's argument that privacy rights arise from the "penum-
bras,"” "emanations,” or "shadows" of particular amendments makes it difficult
to see the linkage between the abstract right and the specific application of
the right in a particular case.

As a result, in these cases, the dissenting opinions have criticized the
Court's discovery of rights lying in the shadows of coustitutional provisions,
stressing the abseuce of language in any article or amendment to the Constitu-
tion that provides an underpiuning to the majority's opinion that these rights
are “fundamental."” It may be argued that the controversy over what is a fun-
damental right diverts attention from the real isgue—-whether the notion of a
hierarchy of rights, as implied by the judicial notion of fundamental rights,
is indeed consistent with the Constitution. Yet, as long as these decisions are
in place, they affect how welfare administrators set eligibility requirements;
they require that correctional administrators provide inmates with reasonable
access to decent legal libraries; and they prescribe what regulations states
may establish concerning abortions.

The second category of analysis 1s illustrated by the Supreme Court's

review of prison conditions in Rhodes v. Chapman, 1982. The Eighth Amendment,

as applied to the states through the l4th, limits the extent to which states
may punish convicts, levy excessive fimnes, and inflict punishments that are
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"cruel and unusual.” There is no question that the Eighth Amendment is meant
to apply, almost exclusively, to criminal offenders. It 1s the interpretation
of this amendment and the determination of whether specific conditions and
practices meet its standards that have provoked critical reactions.

In Rhodes v. Chapman, the Supreme Court used phrases such as "depriv(a-

tions]... of the minimal civilized measure of life's necessities” in an at-
tempt to give substance to the words "cruel and unusual.” The Court recognized
"evolving standards of decency” rather than the standards in vogue at the
time of the passage of the Eighth Amendment in determining constitutionality.

Despite the advantages that the flexible nature of constitutional phrases
offer in adjusting the Constitution to changing realities, this sort of modi-
fication has consequences that affect the states. As the Rhodes case illus-
trates, one consequence 1s that lower courts may subsequently expand on the

Court's already expansive language. In Hoptowit v. Ray and Capps v. Atiyeh,

courts held that the Eighth Amendment requires the provision of "basic human
needs,” including "adequate food, clothing, shelter, sanitation, medical care,
and personal safety.” Although medical care and personal safety may be re-
garded as essential to a constitutionally sound prison system, issues of food,
clothing, shelter, and sanitation may be beyond the coverage of what constitu-
tes protection against cruel and unusual punishment and properly remain with-
in the strict determination of the states (see, e.g., Brakel, forthcoming).

A second consequence of the Rhodes decision lies in its interpretation
that a deprivation that might not be found individually to be cruel and un-
usual could, in combination with others, be ruled unconstitutional. It is
such broad "totality of conditions”™ claims that have been at the heart of the
major class actions brought by litigators such as the American Civil Liberties
Union's National Prison Project, the NAACP Legal Defense Fund, and others.
Some of these cases, if successful, will require massive institutionwide or

systemwide changes at enormous financial expense.
An example of the third form of analysis is the Supreme Court's policy

concerning capital punishment. 1In 1972, the decision in Furman v. Georgia

held the imposition of the death penalty to constitute cruel and unusual pun-

ishment under the Eighth Amendment., Legislatures in 35 states revised their

statutes to address the concerns about uneven imposition that had been arti-

culated in Furman. Statutes based on different approaches to eliminate arbi-

trariness and to constrain discretion came to the Supreme Court on Eighth
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Amendment challenges in 1976. In the lead case, Gregg v. Georgia, the Court

upheld individualized sentencing and made that approach "a constitutionally
indispensable part of the process of inflicting the penalty of death.”

As Justice Rehnquist observed in his dissenting opinion, the Court ap-
pears to be importing due process considerations into Eighth Amendment analy-
sis. That is, the Court is conceiving of what it considers desirable proce-

dural protections when the death penalty is to imposed.

EQUITABLE RELIEF

The federal courts' expansion of rights has been paralleled by a shift
in the relief that courts will order upon a finding of rights violations.
This shift has been seen first in the availability of “equitable relief,”
most typically the injunction. Equitable relief was once viewed as an extra-
ordinary remedy; it now has become the typical form of relief in litigationm
in which practices of states' agencies or programs have been challenged as
falling below constitutional criteria.

An evolution has also occurred in the form of injunctive relief. The
injunction has evolved from a predominantly negative remedy to an affirmative
one, that is, from an order prohibiting the defendant from engaging in speci-
fic conduct to one requiring the defendant to undertake certain action. This
shift has been traced to the 1954 Supreme Court desegregation decree in Brown

v. Board of Education.

In that decision (EEBEE_I)’ the Supreme Court held that the racial segre-
gation of children in public schools violated the Equal Protection Clause of
the 14th Amendment to the Constitution. In devising a remedy, the Court could
simply have enjoined states from enforcing their laws that required or per-
mitted the establishment or maintenance of dual school systems. Instead, the
Court in a decision the next year (25932_11) called for an affirmative program
of desegregation. The Brown II decision was unprecedented, in terms of the
scope of the federal courts' involvement in formulating and enforcing various
forms of relief.

Under Brown II, primary responsibility for developing desegregation plans
rested with school authorities in the states. The lower federal courts, which
had originally heard the cases, were charged with the responsibility of over-~
seeing these efforts, with jurisdiction to enter such orders and decisions as
were necessary to effectuate the desegregation holding.
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The lower courts, perhaps inevitably, became deeply involved not only in
reviewing state—-devised plans, but in formulating plans themselves, and in
superintending their implementation. This involved "detailed administration
for protracted periods under constant judicial supervision” (Cox, 1976b:77).
The content of the relief was wide ranging. Undoing the consequences of past
violations was felt to require the states to alter basic aspects of their
public school systems--including organization, employment, curriculum, and
extracurricular activities.

Brown II set what was to become the pattern for the courts' involvement
in institutional adjudication—--cases involving schools, prisons, mental health
hospitals, and so forth. Upon establishment of a violation of the plaintiff's
congstitutional rights by the defendant, the remedy has rarely been a negative
injunction-—a simple proscription against the defendant's continuing the chal-
lenged practices or against the enforcement of the challenged law. Rather,
relief has been prescriptive, a decree outlining, typically in considerable
detail, the actions to be taken by defendants to enforce the rights found to
have been violated.

The rationale for this approach has been twofold. On the one hand, pro-
viding a remedy 1is understood to be the traditional function of the court
upon a showing of injury and legal entitlement. Doing so in institutional
adjudication, therefore, is to be expected. In that context, the court's
task is to fashion relief in such a way as to redress the underlying condition
(see, e.g., Eisenberg and Yeazell, 1980; Fiss, 1979). On the other hand,
given the circumstances of many of these cases, it is believed that judicial
formulation of the remedy and close supervision of its implementation is the
only avenue that can reasonably assure an effective remedy (Cavanagh and
Sarat, 1980).8/

The use of affirmative Iinjunctions has been the subject of considerable
controversy on a number of grounds. One challenge 1s directed at the court's
use of its equity powers. According to some (see, e.g., McDowell, 1982), the
Supreme Court in Brown II, in order to reach the affirmative outcome of re-—
quiring the integration of public schools, abandoned requirements that had
previously constrained the court's use of equity relief, thereby establishing
the basis of an entirely new judicial paradigm that would take shape over the
next 20 years. These previous constraints were necessary, even essential, be-
cause of the extraordinary nature of the equity power, which traditionally had
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served to give the court broad discretion to fashion relief to the needs of
individual cases. Without those constraints, the federal courts have assumed
under this new paradigm an enhanced power to formulate rather than simply to
negate public policies.

Other challenges focus more directly on the implications of the use of
the affirmative injunction on the federal system. The affirmative injunction
constitutes a considerable intrusion upon state functions. If not displacing
elected and appointed state officials from traditional decision-making func-
tions, then it often creates a separate source of authority. This is aggra-
vated by the level of specificity typically found in affirmative decrees,
their long duration, and their wide impacts.

STATUTORY POLICIES AND INTERPRETATIONS

The general expansion in the scope of government at all levels over the
past 50 years has undoubtedly contributed to the sheer volume of the federal
courts' business. Disputes arising over governmental rules, procedures, and
programs have increased with the passage of statutes and the creation of exe-
cutive agencies and corresponding administrative rule making. This increase
in social and economic regulations has been accompanied by a willingness of
citizens, organizations, and governmental units to press their preferred in-
terpretations of these regulations into the legal arena. Consequently, courts
have become more involved in adjudicating disputes 1involving state laws and
policies because the laws and policies themselves have increased in scope and
complexity.

However, the federal courts have been part of the process that has in-
creased the magnitude of activities subject to judicial review. The emphasis
placed on the First and the 14th Amendments by the Supreme Court has encouraged
many to seek judicial relief from legislative or administrative bodies. The
courts and the Congress abet this encouragement by increasing access through
loosening the requirements of standing, jurisdiction, justiciability, and
ripeness. It is extremely difficult, if not impossible, to sort out the rela-
tive causal importance of the courts' actions versus the Congress' actions.
Some of the responsibility lies with the courts and some lies with the Congress
and the nature of a litigious society (Rosenbloom, 1983).

Within the maze of factors that have contributed to the increasing work-
load of the federal courts, one element that is assigned special significance
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is the creation of new rights for individuals seeking to oppose public agen-
cies.  The vehicle used by the courts to hold public agencies accountable was
established long before the "administrative state” arose but was put into ef-
fect only after the administrative state was well under way. The concept of
enabling citizens to hold public officials accountable through litigation in
the federal courts was placed in statutory form in the Civil Rights Act of

1871, which was intended to enforce the l4th Amendment. Subsequently codified
as 42 U,S. Code, Section 1983, it provides in part:

Every person who, under color of any statute, ordinance,
regulation, custom, usage, of any state or territory,
subjects, or causes to be subjected any citizen of the
United States or any other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit in
equity, or other proper proceeding providing for redress.

Its original purpdse was stfaight forward—--to protect the emancipated slave
population in the South. However, Section 1983, as it is commonly called, was
dormant for nearly 100 years. A primary reason why the meaning of Section
1983 was construed narrowly, and ignored as a legal remedy for many years is
that parallel Supreme Court éases gave narrow interpretation to the protec-
tions of individuals' rights against state actions. The scope of citizens'
"rights, privileges, and immunities” under the 1871 act was restricted by the
Court's limited view of “privileges or immunities” in the Slaughterhouse

Cases (1873). Similar interpretations of the 1871 act were made by the fed-
eral judiciary until 1961. That year, in Monroe v. Pape, the Supreme Court

upheld a citizen's right to sue police officers for damages.

In its opinion the Court interpreted "under color of state law” to in-
clude any misconduct by officials. This led Justice Frankfurter to write a
dissenting view contending that Section 1983 was intended to cover only mis-
conduct that the state had authorized. In spite of the broadening effect of

Monroe v. Pape on Section 1983, this law was still constrained temporarily by

the Court's interpretation of “every person” to preclude suits against munici-
palities and other governmental entities.

Monroe v. Pape established Section 1983 as a remedy that citizens could

invoke affirmatively against officials' misconduct. Subsequent decisions ex-
panded its potency by stripping away past immunities available to individuals
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and government’ defendants in Section 1983 actions (see, Schuck, 1983). The
governor of a state was found not to be entitled to absolute immunity, even

in a crisis situation (Scheuer v. Rhodes, 1974). Municipalities lost immuni-

ties including the qualified immunity of a "good faith" defense in the 1980
decision in Owen v. City of Independence. That year the Court also interpre-

ted Section 1983 to apply not only to constitutional and civil rights torts
but to violations of the many federal statutes that state and local officials
help to administer or enforce (Maine v. Thiboutot).

Although state judges and prosecutors continue to enjoy immunities
against personal 1liability, and punitive damages awards against goverumental
entities are barred, the Court has transformed Section 1983 into a powerful
tool. The Court continues to open up new avenues for the plaintiffs: the

possibility of asserting negligence claims (Paratt v. Taylor, 1981) and pu-

nitive damages against individual officials (City of Newport v. Facts Con-

certs, Inc., 1981).
Thus, the Supreme Court has made a series of interpretations of the

Civil Rights Act of 1871 that has created the risk of 1iability for public

torts across a wide range of state and local activities. Findings of offi-
cial misconduct under Section 1983 have involved the federal courts in order-

ing complex remedial changes in state and local institutions.

SUMMARY

The last 50 years have seen the development of several key doctrines and
statutory interpretations by the Supreme Court that lead the federal judiciary
to the position of reviewing state laws and policies for possible violatious
of constitutional rights. The doctrines flow primarily from analyses of the
l4th Amendment 's Equal Protection and Due Process Clauses, although the latter
is also the basis for the Incorporation Doctrine. The creation of rights in-
cludes various means by which the Court has expanded the content or meaning of
rights. Finally, the Court has made a series of decisions that vastly expands
the rights of citizens to sue state and local governments. Section 1983,
which is the legal remedy used by citizems, 1s a critical foundation for fed-
eral court involvement in state and local affairs.

This chapter's overview of doctrines and interpretations describes the
general manner in which federal courts have arrived at their current level of
involvement in both restricting certain actions of state governments and pre-
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scribing certain standards to which they must adhere. Having been put in

place, these ideas constrain states and local goveruments in the conduct of

their business.

NOTES

The general trend toward increased judicial involvement in state policy
making has not been without exception. A notable recent example is San
Antonio Independent School District v. Rodriguez, 1973. 1In that case
the Supreme Court upheld against an equal protection challenge a public
school financing system based on local property taxes. Despite this and
analogous decisions (e.g., Dandrige v. Williams, 1970; Liundsey v. Normet,
1972; and Rizzo v. Goode, 1976) there has been an undemniable trend toward
judicial involvement in other policy areas, including prisons and mental
health hospitals, which, some observers (e.g. Kaden, 1980) note, do mnot
involve the court in the intricacies of state administration to the same
extent as in public school firnance.

The argument that the l4th Amendment was intended to protect ouly freed
blacks agaiust reprisals, and thereby, should be interpreted consistently
with this intention, is made by several observers. See, for example,
Berger, 1977; Fairman, 1949; Morrison, 1949. A contrary position that
claims that the amendment was designed with much broader objectives and
those objectives permit a wide range of applications is taken by others,
including Dworkin, 1977a.

Early judicial interpretations gave the "Privileges or Immunities”
Clause an extremely limited meaning, essentially eliminating it as a
source of rights. In 1873, the Supreme Court held, in the Slaughterhouse
Cases, that the Privileges or Immunities Clause of the l4th Amendment
provided for the protection of individuals' rights against federal ac-
tions but not state actions. On the basis of this interpretation, the
Court held that a state slaughterhouse monopoly did not deprive the
butchers of New Orleans of their rights under the l4th Amendment. In-
stead, they were told to seek redress im Louisiana's state court system.

Court decisions disclose a third standard which falls somewhere between
“"rational basis™ and "compelling state interest.” To withstand an equal
protection challenge, a classification must serve an "important"” govern-
mental objective and be “substantially” related to the achievement of
those objectives. Although the Court has not ackuowledged the establish-
ment of a third test, this standard has been used in a number of cases
involving classification according to sex, e.g., Craig v. Borem, 1976.
The use of this "middle tier” does not resolve the problems with respect
to the states as the effect of its use is to overturn classifications
that would have been upheld under a rational basis test.

The federal courts have previously used the l4th Amendment to protect
property rights. However, the concept of property referred to private
ownership and the production of goods and services. Using this defini-
tion, the courts interpreted both mnational and state government ecouomic
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regulations as unconstitutional. This application of substantive due
process occurred in the late 1800s and the early 1900s.

There 1s not an obvious connection between the 14th Amendment and the
Incorporation Doctrine judging by the length of time that elapsed between
the enactment of the 14th Amendment in 1868 and the doctrine's manifesta-
tion. It may be argued that an early expression of the doctrine occurred
in 1884 in the dissenting opinion of Justice Miller in Hurtado v. Cali-
fornia. However, 1t seems fair and accurate to say that the Incorpora-

tion Doctrine was not expressed by a majority of the Supreme Court until

1925, over a half a century after the l4th Amendment's adoption, and the
precedent was only in terms of the First Amendment's incorporation. The
applications to criminal defense procedures, which began in 1961, did
not occur until nearly a century after the adoption of the Amendment.

Search and seizure [Mapp v. Ohio, 367 U.S. 643 (1961)]; cruel and unusual
punishment [Robinson v. California, 370 U.S. 660 (1962)]; counsel [Gideon
v. Wainwright, 372 U.S. 335 (1963)]; self-incrimination [Malloy v. Hogan,
378 U.S. 1 (1964)]); confront adverse witnesses [Pointer v. Texas, 380
U.S. 400 (1965)); speedy trial [Klopfer v. North Carolina, 386 U.S. 213
(1967)]; compulsory process [Washington v. Texas, 388 U.S. 14 (1967)];
jury trial [Duncan v. Louisiana, 391 U.S. 145 (1968)]; double jeopardy
[Benton v. Maryland, 395 U.S. 784 (1969)].

However, there are instances where federal courts have ordered and moni-
tored substantial changes in state policies although the original grie-
vances 1n the successful complaint were not granted relief. For example,
statewide changes 1in West Virginia's public school system were made
pursuant to a court's decision but the plantiff's original claims were
not satisfied. See Oakerson, 1983.
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Chapter 4

CONSEQUENCES OF FEDERAL JUDICIAL DECISIONS
INTRODUCTION

The position of the states in the federal system is greatly affected by
how the courts interpret the limits of the national government and by their
review of state policies in 1light of citizens' expanding constitutional
rights. 1In recent years, the federal courts have extended the authority of
the national government by requiring state adherence to a broad spectrum of
constitutional standards. Doctrinal developments have provided the courts
with a rationale for this interventionist posture although, in some instances,
Congressional legislation promotes and invites the courts to become involved
in state affairs.

The courts' decisions have provoked criticism of the justifications given
for judicial interventions and produced skepticism of the courts' ability to
make decisions regarding appropriate state public policy. In a general semnse,
there are two different types of critical reactions. First, there is a two-
part normative argument: (1) that, in general, the national government, whe-
ther the courts or otherwise, should not become involved in trying to reform
state public policy--absent explicit constitutional delegation to do so—-
because these attempts violate the intentions of the Founding Fathers concern-
ing the relationship of the national government to the states, and (2) that
the courts, in particular, should refrain from efforts to reform public poli-
cy at any level, especially at the state level, because such attempts violate
the Founding Fathers' intentions concerning the institutional role of the
courts in a federal system. This normative argument concludes, therefore,
that much current federal court involvement in state affairs rests on ques-
tionable legal doctrines.

Second, there is the empirical question whether the courts have the ca-
pacity to decide what constitutes necessary and appropriate state policy.
Hypotheses concerning the consequences of court decisions are important for
several reasons.

One reason 1s that many scholars believe that the performance of the fed-

eral courts in determining what programmatic changes are required to meet con-
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stitutional standards has been necessary, appropriate, and positive. These
scholars view the courts as possessing the capacity to assess social alterna-
tives and to choose the one with the greatest net gain. However, the purported
benefits of judicial imvolvement have been challenged. Ome recurrent theme of
the critics is that the consequences of much court involvement have been seri-
ously negative outcomes according to any standard (e.g., desegregation orders
leading to increased segregation). The examination of the consequences of
court decisions permits the testing of competing ideas and, thereby, may offer
systematic information that is relevant to an important debate.

Empirical results also have an important bearing on the normative argu-
ment. If the courts are found to be ineffective, inefficient, or counter pro-
ductive, this evidence coustitutes a sound reason for concluding that they
should restrain themselves and adopt a less interventionist role.

The logic for the inference that the courts need the capacity to support
their jurisdiction in these matters is based on the fundamental premise that
"ought implies can.” Accepting this major premise, it follows that when an
individual or group of individuals cannot do something, the action should mnot
be prescribed or attempted. In the context of the current research, this
means that if the federal courts cannot achieve appropriate social policy
goals, then they should mnot engage in this form of activity. However, it
does mnot follow that if the courts are shown to be effective, then they should
be involved, because this is committing the "mnaturalistic fallacy” of conclud-
ing that "whatever is, should be."” Hence, evidence of negative comnsequences
from the proposed empirical investigations can serve only to call into question
the judicial role in state affairs, but evidence of positive comsequences does
not justify the involvement by normative standards. That is, rejecting the
critics' contentions is necessary but not sufficient to affirm federal court
involvement in state affairs.

Some observers might object to this proposed linkage between the couse-
quences of judicial decisious (or the capacity of the courts) and the normative
question of whether the courts should be imvolved in changing state policies.
For example, Dworkin (1977b) argues that court decisions to desegregate public
schools do not rest on social science evidence concerning the connections be-
tween segregation and student performance, current de jure segregation and de
facto antecedents, or the benefits and costs of integration. Rather, the
decisions are rooted im “iuterpretative judgments” of norms, values, and a
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sense of comminity. Hence, for Dworkin, evidence of negative, unintended
consequences of school desegregation decisions does not call into question
what relief courts have designed and tried to implement, because their actions
are justified independently of such data.

Although Dworkin is correct in assuming that normative arguments must be
internally consistent and must be argued on their merits, his complete separa-
tion of normative and empirical considerations makes the former irrefutable.
Certainly, values are subject to empirical analysis, because no one speaks in
favor of inefficient, ineffective and counter-productive actions. Hence, evi-
dence on the consequences of judicial decisions is considered to be relevant
to the study of the federal courts and federalism, no less than evidence of
the efficacy of a medical procedure and the possibility of adverse side effects
is considered relevant in the decision to render a specific treatment in cases
where undertaking none of the positive treatments may lead to the patient's
death.

Finally, limited verification of the proponents' and the critics' claims
leaves a serious gap in our knowledge of an issue of national significance.
Uncertainty over the actual consequences—-both positive and negative——of court
decisions inhibits clarification of issues and resolution of the policy de-
bate.lj Obtaining a consensus on the appropriate role of the courts depends
on a firmer base of data concerning the nature of the courts' interventions
and their effects. For all of these reasons, there is a need to conduct a
systematic inquiry into the testable propositions that hypothesize linkages

between court decisions and social outcomes.

LITERATURE REVIEW
A review of the critical commentaries on court capacity reveals that there
is both a general rationale for why the courts are considered deficient when
they attempt to impose standards, policies, and practices on the states and a
catalogue of specific instances of disastrous outcomes. Both the explanatory
scheme and the specific claims are highlighted below.

General Explanations of Limited Court Capacity. Two factors are general-

ly identified as the reasons why the courts allegedly err in choosing among

social policy alternatives (Horowitz, 1977:25~6, 290-1; Diver, 1979:60-1; Ru-

bin, 1987: 165-7). First, the members of the bench are believed to lack the

expertise necessary to process the complex information needed to understand
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the relationships that give rise either to alleged constitutional deprivations
or to the appropriate relief in the event that constitutional violations are
found. Courts cannot accurately determine the linkages between the injury,
state policies, and extraneous factors. As a result, courts may be misled in-~
to accepting spurious relationships between the deprivation and a policy in~
stead of learning the true source of the alleged wrong.

This difficulty is compounded by the judges' lack of understanding of how
to fashion relief that fits each context. Even if relief is warranted, judges
may not know what needs to be changed in order to achieve the desired amelior-
ation. In fact, court-ordered changes may prove counter productive because of
a lack of information on the complex network of authority and incentives that
exist among the participants in every policy area.

Second, the process of adjudication is not conducive to the sort of prob-
lem solving required to achieve desired ends, because it treats the alleged
facts of each case in isolation from behavioral theories. Adjudication is
oriented toward an analysis of the facts strictly as presented by the parties
rather than in light of more general explanations. This means that theories
are not used to interpret the nature and significance of alleged instances of
rights violations. As a result, consequences of judicial decisions for state
public policy may frequently be negative,

Additionally, litigation is not conducive to needed problem solving be-
cause it neglects costs. Problem solving generally involves the examination
of the gains and losses of alternatives, the amount of scarce resources con-
sumed by each alternative, and the opportunity cost of not being able to use
resources for other purposes. These factors are seldom central to the judi-
clal assessment of constitutional rights. Cost may even be disregarded as
irrelevant to the determination of rights or the violation of rights and the
design of relief in the event of violations. ,

Adjudication also lacks a routine feedback mechanism to inférm the court
when its orders are encountering problems of implementation. Without a mec-
hanism to correct its decision because of unforeseen problems, the court must
rely on the parties to inform it of any difficulties. Although masters or
monitors may be employed to assist the court in managing post-trial implemen-
tation of court orders, these adjuncts have a tendency to develop their own
agendas and, hence create another type of feedback problem for the court.2/

A Catalogue of Hypothesized Consequences. In virtually every area in
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which the federal courts have intervened and set standards to which the
states must adhere, a body of literature has arisen that is critical of the
interventions' effects. In many of the writings, the critical observations
are drawn from instances where a federal district court has reviewed a partic-
ular social policy and rendered a specific decision. The effects of the
court's decision are described in great detail but without the benefit of
parallel observations from other courts and other policies. A review of this
literature, however, reveals certain common themes in the kinds of effects
that are attributed to the courts' involvement.

These themes are illustrated in the following summary of the literature
on court involvement in three basic state and local institutions: prisons,
mental health facilities, and public schools.3/ The themes follow.

First, court involvement in state affairs allegedly weakens the legiti-
macy, authority and control of governmental officials. The authority of ad-
ministrators is reduced with respect to staff members, subjects, recipients,
and users of the governmental policies and institutions {(Diver, 1979:81-2),
This phenomenon is alleged to occur in prisons (Marqgart and Crouch, 1984),
mental institutions (Rubin, 1978:166), and public échools (Glazer, 1978;
Graglia, 1976; Morgan, 1984; Wolters, 1984)., 1In public schools, the decline
in authority also affects how students view the administrators' authority over
rebellious pupils—-they believe that students who cause disturbances will not
be punished (Glazer, 1978; Wilkinson, 1975:72). 1In fact, administrators are
discouraged from taking disciplinary action where it is warranted (Wilkinson,
1978:72). The reduction in school administrations' authority is evidenced by
an increase in school-related crime (Morgan, 1984:69; Wolters, 1984:242), con~
frontations between racial -groups (Wolters, 1984:190-7), and general disci-
plinary problems (Graglia, 1976:275), while a decline in authority at prisons
is evidenced by an increase in violence among inmates (Marquart and Crouch,
1984) and violence by inmates against correctional officials (Alpert, Crouch,
and Huff, 1984). Yet, contrary to these viewpoints, others have found that
court-ordered reform improves the authority and power relationships by allow-
ing innovative administrators to come forward (D. Rothman and S. Rothman,
1984:353-60).

Second, court involvement in state affairs imposes onerous financial
costs on state governmental agencies. In some instances, indirect expendi-
tures may be required to meet an objective (e.g., purchases of vehicles to
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in the federal system. If judicial involvement creates a lack of confidence
in state governmental institutions, this is a more chronic problem than the im-
mediate policy impact of court decisions on budgets, personnel, or operational
procedures.

Finally, the belief in the efficacy of legal reform sometimes leads
courts to impose standards or procedures on state policies that are without
substance. That is, federal courts may require hearings to be held on due
process grounds in order to ensure a fair evaluation of the educational needs
of handicapped children or welfare recipients who have had their public as-
sistance terminated. Yet, the hearings may prove to be empty gestures with
no material improvement in the services rendered (Kirp and Jensen, 1983) but
with additional cost to the states in conducting the hearings (Feurst and
Petty, 1985).

ASSESSING WHAT IS KNOWN CONCERNING THE CONSEQUENCES OF
FEDERAL COURT DECISIONS

A prominent belief among legal scholars 1s that judicial involvement in
state affairs is justified because courts are better equipped to solve these
sorts of problems than are other governmental bodies and that the courts are,
in fact, relatively successful. However, there is a growing literature that
calls these beliefs into question. Critics contend that federal court inter-
vention weakens the legitimacy and authority of state officials, reduces the
officials' control, imposes undesirable budgetary reallocations on the states,
and produces negative side effects either through the courts' failure to un-
derstand the implementation process or through the courts' ill-conceived so-
lutions to ill-defined problems. As strong as those claims are, they are
more useful, because of certain methodological shortcomings, in raising issues
than in settling empirical questions as to the true consequences of court de-
cisions. An understanding of these deficiencies will permit future research
to build on the ground-breaking studies that have drawn attention to the
question of the courts' capacity aund, thereby, to contribute to a cumlative
body of propositions relevant to the debate.

Six limitations in the knowledge base on which the criticisms rest de-
serve mention. First, most of the studies lack clearly stated questions to
guide inquiry into the consequences of judicial decisions. Clear definitions
of key phases (e.g., "successful” and "unsuccessful” intervention) are lack-

ing. Even those studies that adopt more of an empirical approach are ambigu-
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ous as to what analyses of specific court decisions are intended to reveal.
What are we looking for? How do we know when the organizing questions are
answered? Greater clarification of what is meant by capacity, and how we can
know it when we see it, are essential for a meaningful dftalogue between al-
ternative perspectives on the courts.

Second, the studies generally fail to establish a causal chain between
federal court decisions and the alleged consequences of those decisions. At
the most basic level, there is little systematic evidence of how the components
of an individual case-—the pretrial litigation, the issuance of a court order,
and the monitoring of a decree--set a sequence of events in motion that cul-
minate in some disastrous outcome. There is no question that negative outcomes
are cited by the critics, but an empirical account of how the decisions and
the outcomes are linked is less well established. This general limitation
arises because of the design of the studies: The objective of many of the
critics is to point out doctrinal weaknesses in the courts' decisions. They
do not purport to have crafted sound studles of decisional outcomes. This 11—
mitation must be recognized in order to sort out what we know and do not know
empirically concerning decisional outcomes.

Characteristically, the studies fail to siphon off the effects of extran-
eous factors likely to be present at the same time as the federal court in-
volvement. For example, problems of authority and control can arise in pri-
sons for reasons other than the creation of new rights. If the theory of
rising expectations, as applied by Alpert, Crouch, and Huff (1984) is true,
then one would expect noncourt efforts to reform institutions also to trigger
a gap between expectations and achievement resulting in problems of physical
violence by inmates against correctional officers and other Iinmates. Because
some evidence points to the connection between nonjudicially inspired reform
and disturbances, at least in prisons (Engle and S. Rothman, 1983), it is ne-
cessary to isolate the effects of court orders from other factors in order to
attribute observable outcomes to the former. This requirement is generally
not satisfied in the literature because a comparison is seldom made between
jurisdictions where federal court involvement has occurred and other jurisdic-
tions where it has not.

The importance of considering alternative sources of the alleged outcomes
is heightened because the studles tend to focus on one court decision in a
given substantive policy area. When the range and number of observed decisions
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are limited, a deviant case may become magnified out of proportion and the
general pattern obscured. Moreover, this limitation 1s not restricted to the
courts' critics; it arises as well in studies that claim that the courts per-
form heroic tasks in an admirable mamnner (see e.g., D. Rothman and S. Rothman,
1984).

The single court approach is related to amnother deficiemcy iu most of
these studies—-the minimal use of measurable indicators of judicial perform-
ance. Even in examinations of single decisions im an individual jurisdictionm,
multiple indices are essential to determine whether the point of court in-
volvement distinguishes trends in policy outcomes. In mauy studies, a reasomned
argument is not given as to why a given set of data is used. Descriptive
facts of some undesirable behavior or outcome are offered as direct evidence
of court incapacity without an adequate discussion of what actually is being
measured.

Third, the measurement and conceptualization of cost appears to be nar-—
rowly restricted to the direct budgetary consequences of court-ordered relief
on a given agency. In measuring cost, the scope of activities should extend
beyoud the resources consumed by a given agency in complying with a specific
court order. Costs may be incurred by multiple agencies and multiple levels
of govermnment.

Consider, for example, the litigation brought by state prisoners chal-
lenging the conditions of their confinemeut because the conditions are al-
legedly unconstitutional. There are considerable costs in resolving prisomner
grievances in the federal courts despite the fact that verdicts are made in
the prisoners' favor only 1% to 2% of the time. States incur the costs of
defending themselves as reflected in the time spent by state attorneys general
and correctional officials in preparing answers, motions, and respouses to
interrogatories; attending hearings; and transporting iumates to hearings.
Costs are also imcurred by the federal courts in the time spent by magistrates
in handling pretrial proceedings and the time spent by judges in conducting
trials and in hearing appeals. Because these social costs may reach $100
million annually (Hanson, 1986), which 1is a substantial proportion of the
$900 million budget for the entire federal judiciary, the discussion of costs
should not be restricted to the budgetary impact of remedial decrees on a
single imnstitution.

From a conceptual point of view, budgetary costs fit very nicely into a
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large body of literature on budgeting. This literature guides the choice of
units, levels, and methods of analysis used to estimate the budgetary conse-
quences of court orders (e.g., Harriman and Straussman, 1983). However, bud-
geting is best viewed as a highly visible activity of the much more general
process of governmental decision making. It is important, therefore, to begin
by asking questions about how federal judicial decisions affect the general
structure and process of state decision making. Do judicial orders affect the
arena in which key state decisions are made? Do they affect the size and com-
position of decision-making bodies? Does judicial involvement affect the
planning and forecasting normally associated with state decision making?
Viewed in this context, the effects of court orders on budgets become indica-
tors of more fundamental changes in the process of government (Straussman,
1985).

Broader conceptualization and measurement of cost are especially relevant
in light of federalism's values. Given federalism's emphasis on the value of
keeping government close to the people, one concern is whether court orders
produce changes in the process of governmental decision making, including bud-
geting, that affect citizen dissatisfaction with government. Do these changes
cause individuals to view state and local government affalrs as being beyond
their control as voters or worse, irrelevant? Do financial burdens associated
with court orders, over which the voters have no control, lead citizens to
believe that government is unaccountable?

Fourth, despite the relevancy of federalism to the courts' critics, the
values of federalism appear to be outside the scope of their analyses.
Questions of innovation, diversity, and self-government tend not to be part
of the critics' assessments of the consequences of judicial decisions. At
least in some substantive issue areas, court decisions may very well impede
or prompt the states' charting new courses of action. For example, in the
area of welfare, federal court decisions expanding the rights of welfare re-
cipients have inhibited the development of new principles of welfare adminis-—
tration (Williams, Price, Hanson, 1981). Hence, the search for the decisional
consequences should extend beyond cost and control.

Fifth, the representation process and what interests are represented are
not sufficiently addressed in the analysis of public law litigation. Although
"multipolarity” has been identified as a characteristic of such litigation
(Chayes, 1976), insufficient attention has been paid to the divergent inter-
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ests represented by various plaintiffs (but see, Bell, 1976). An issue almost
totally overlooked has been the process and quality of the representation of
defendants' interests. In many instances the lawyers representing defendants
have incentives quite different from the state institutional officials whose
actions are being contested. In addition, the uneven quality of representa-
tion has been cited as a reason why states fail to prevail in 1litigation
before the Supreme Court (O'Connor, 1983).

Sixth, there is limited knowledge on how the courts have gone about ex-
ercising their capacities. The absence of comparative court studies in a giv-
en policy area means there are limited data on outcomes and that the effects
of variations in the methods used by the courts to achieve these outcomes re-
main unknown. For example, the use of masters in monitoring court orders is
described by the critics as a threat to the courts' independence and should
not be encouraged (Horowitz, 1977). This criticism implicitly says that mas-
ters could improve the courts' capacity 1if they were organized properly.
Because there are different styles of monitoring (Kalodner and Fishman, 1978;
Kirp and Babcock, 198la), different styles ought to be matched with their
respective outcomes to determine if some ways of monitoring provide the court

with desired information better than others.

A PLAN FOR FUTURE PQOLICY RESEARCH

There are several questions that revolve around the basic research issue
of whether the federal courts have the capacity to make decisions that directly
cause behavioral changes consistent with the policy sought by the court. Are
the courts' desired objectives met? At what expense to the states? Have the
restrictions in state authority resulted in undesirable consequences?

Gaps in the knowledge concerning answers to these questions justify a
search for more precise estimates of how well the courts have fared in shaping
state public policy. More needs to be known about the consequences of court
decisions in order to gauge the courts' capacity more completely and correctly.
For this reason, the following sixfold scheme, which builds on prior research,
is proposed to address the unanswered questions:

l. Policy studies should be undertaken in substantive state and local

issue areas where the federal courts seek to impose either affirma-

tive constitutionally based obligations or the negation of specific
state actions.

_53_



2. The policy studies should be organized around a core set of questions
surrounding the effects of court decisions on federalism including
the impact on state authority, governmental processes, policy bene-
fits and costs, and policy innovation.

3. The policy studies should examine the effects of the multiparty
nature of the litigation on the development of the legal and factual
bases for liability.

4, The policy studies should describe the processes through which the
courts have gathered and analyzed information (e.g., special masters,
monitors) concerning the design and implementation of relief.

5. The rationale for selecting substantive issues areas and the formula-
tion of organizing questions should reflect the constitutional frame-
work of federalism and its values.

6. The methodology used to conduct the policy studies should be appro-
priate to the state—of-the-knowledge in each 1issue area and the
feasibility of making quantitative assessments,

Selection of Substantive Issues Areas. A critical research task is the

cholce of settings for the study of the federal courts' impact on state policy.
Because the number of possible issue areas from which to choose is large and
the amount of time and resources with which to conduct the investigations is
limited, the selection process should be on a systematic basis.

In formulating selection criteria, consideration should be given to both
the inherent features of federalism and research feasibility. It is appropri-
ate to select issue areas that accentuate the values of federalism. This will
facilitate the interpretation of the consequences in a manner that is meaning-
ful for understanding the states' position in the federal system, although
this consideration does not automatically imply that federal court involvement
in such areas is without constitutional foundation.

One of the values of federalism that is especially pertinent is the close
correspondence between public policies and citizens' preferences. The argu-
ment is that federalism creates greater harmony between policies and citizens'
preferences when views and interests vary on regional and state bases. The
significance of this value is brought out in a recent analysis on the basic
"virtue" of the national government and state governments; the virtue of the
former is uniformity and the latter's virtue is diversity (Wildavsky, 1981).
Diversity as a virtue, it is posited, arises because individuals in different
states have different views and these views are represented in each state's
respective policy arena. The federal courts' involvement may be seen as an
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attempt to achieve uniformity through the imposition of constitutional stan-
dards and, consequently, to clash fundamentally with a basic rationale for
preserving the states' position in the federal system.

The above suggests that issue areas be selected for, analysis where it
most reasonably can be assumed that the policies prior to court intervention
were, in fact, close to citizens' preferences. According to theories of
public choice, close correspondence is fostered when citizens make declsions
on where to locate geographically in order to achieve the most desired com-
bination of governmental services (Tiebout, 1956). One area that seems to
have been a determinant of locational choices 1s public education. The
neighborhood school has long been a key factor in shaping where people reside,
at least within the degree of freedom permitted by the availability of employ-
ment and their own resource capacities. For this reason, court involvement
in establishing standards for pupil placement 1s a relevant issue for the
study of federalism and the federal courts.

Citizens also seek a high degree of correspondence between their prefer-
ences and noneconomic policies. Social norms, religious views, and lifestyles
shape citizens' preferences for the content of many public policies. Theories
of political culture (Elazar, 1972:82-126) suggest that there are regional and
state variations in basic perspectives on what state government should regu-
late and not regulate, what services they should provide, and how public goods
and services should be financed. Consequently, it 1s appropriate to consider
federal court involvement in an issue area where social values are the content
of state public policy. For this reason, it is appropriate to examine judicial
decisions affecting the use of public resources for religiously supported
schools.

Another important value is that federalism enhances the effectiveness of
public policy because certain policies require that decision makers be in a
proximate position to local conditions in order to make the most appropriate
choices. Public policies involving the maintenance of security and order, it
can be argued, require that discretion be placed in the hands of individuals
who can observe when security and order are threatened. Whereas policies that
allocate services that make 1life more pleasant (e.g., support for the arts)
may permit officials who are removed from the local scene to review daily de-
cisions, public safety requires that authority be located where potential
problems for security and order arise. For this reason, the federal courts'
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involvement in establishing standards for the operation of correctional
systems and the criminal justice process are two relevant policy areas for
study. Additionally, although mental health facilities are Intended to offer
treatment and relieve individuals of mental suffering and anguish, the sensi-
tive nature of the patients requires local decision-making autonomy. Conse-
quently, it is also included in the 1list of potential issue areas for study.

A third value of federalism is that it promotes political participation,
a sense of community, an informed citizenry, and ultimately, more accountable
government. As a result, the control and design of channels through which
citizens express thelr preferences and how their votes are translated into the
selection of state officials are of central importance. Citizens presumably
seek to maintain voting mechanisms that are in accordance with how they want
their views represented. Although there are many theorles of political repre-
sentation, the apportionment of legislative seats is part of most conceptuali-
zations., For this reason, federal court involvement in reapportioning the
distribution of state legislative and congressional seats is a relevant area
to study.

Thus, at least six issue areas are directly relevant to the central re-
search problem of this project. They are:

1) public assistance to religiously supported schools

2) criminal defense procedures,

3) 1legislative apportionment,

4) mental health care and facilities,

5) public school pupil placement, and

6) state correctional systems.

These areas have certain advantages from a research perspective. A suf-
ficient amount of time has elapsed since the initial judicial involvement took
place. This means that each topic can now be viewed in perspective rather
than examining a continuously changing process. Moreover, during the time
since the initial judicial intervention in each area, there have been empiri-
cal investigations conducted, which means that pertinent data are available,
a body of literature exists, and some basic questions have already been ex-
plored. As a result, this project can build on the work of others and devote
attention to the specific questions of federalism and the federal courts.4/

Organizing Questions. The values of federalism also play a role in

shaping the questions around which the proposed policy studies are organized.
A critical value is the opportunity for policy experimentation with the
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states as "laboratories.” Consequently, it is important to ask whether the
imposition of judicial standards inhibit or foster policy innovations. Are
state policy makers less willing to try new practices because they believe
that procedures either will fall short of or be in conflict with judiclal
opinions? Or does the intervention by courts allow innovative administrators
to come forward instead of remaining in the shadows of entrenched and more
traditional personnel?

The values of federalism and the contending views on the effects of
federal court involvement provide a full agenda of questions to be addressed

in each issue area. Hence, the following core set of questions is proposed:

l. What legal and policy arguments are presented by the various parties?

2. What sort of justification do the courts offer for their decisions,
including both the finding of constitutional violations and the
promulgation of relief?

3. By what process do the federal courts seek to design and implement
relief? What role do adjunct officials such as masters play? Does
this extrajudicial effort encourage or discourage successful imple-
mentation?

4., What are the consequences of court imposed standards on the authority
of state officlials? How does this affect their relationships with
other state officlials, direct reciplents of state services, and the
general public? Are the relationships marked by greater conflict
or greater cooperation?

5. What changes in the process of state governmental decision making
occur when the courts impose standards? What budgetary changes are
agsoclated with executing court orders?

6. Are the ostensible objectives of court intervention achieved? To
what degree? Do objectives changes over time? What benefits are
associated with these objectives? Who receives these benefits?5/

7. Does judicial intervention affect the confidence that citizens have
in state government and its institutions?

8. Does the federal court involvement have any effect on the willingness

of state officlals to try new ideas and implement new programs?
Methodology. There is no single methodology that the policy studies must
follow because research in some areas requires more original data collection
and analysis and in other areas there 1s a call for more review and a synthe-
8is of existing studies. However, all of the policy studies will seek to
isolate the effects of judicial decisions from other factors, to evaluate the
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interaction between judicial involvement and these other factors, to apply
multiple indicators to measurable variables pertinent to each policy area,
and to compare states where involvement has occurred and where it has not
occurred. Furthermore, every policy study will provide a short history of
the court cases under investigation. However, the policy studies will not
attempt to provide detailed narrative accounts of the litigation in the style
of traditional case studies.

The basic analytical framework for the policy studies is the quasi-exper-
imental design (Campbell and Stanley, 1963). For this project, a court's de-
cision and subsequent involvement in state affairs constitute the "treatment."”
States experiencing such treatment are the experimental group, and states or
communities within states that have not recelved the treatment are the compar-
ison group. To the greatest extent possible, every policy study will document
the longitudinal changes in indicators of relevant positive and negative
consequences in jurisdictlons where judicial involvement has occurred and the
cross~sectional differences between the experimental and the comparison
groups. Explicit performance measures will not be applied to the decisional
outcomes of state and local institutions such as legislatures and executive
agencies. However, the quasi-experimental research designs guiding the poli-
cy studies will treat the outcomes of other institutions as extraneous vari-
ables. 1If the effects of these extraneous factors are screened out from both
the jurisdictions where judicial involvement has occurred and has not occur-
red, the observed consequences can then be attributed to the courts. Any
interactive effects present may be scrutinized. Hence, the policy studies
will offer a test of the independent effects of judicial decisions on the
states as well as offering insight on how court intervention interacts with
other factors.

Each study will focus on a limited number of court decisions in order to
capture the necessary level of detail. The exact configuration of court de-
cisions and the corresponding comparisons may vary. One approach relevant to
the issues of prisons, mental health facilities and the public schools is to
focus on three federal district court decisions. In this context, in order
to gauge judicial impact, three states or communities might be analyzed in-
tensively and the indicators of court performance compared with the same indi-
cators applied to three states that were not subject to court involvement,

Another format may be to consider changes in relevant indicators in spe-
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cific states before and after a Supreme Court declsion. This may be most
suitable in the areas of criminal defense procedures and legislative appor-
tionment.

A third approach is to examine the role and impact of the Supreme Court,
a Circuit Court of Appeals, and federal district courts in the context of a
particular issue area., This strategy has the advantage of illuminating how
each type of court influences state policy (Combs, 1984), although longitudi-
nal or cross-sectional comparisons with jurisdictions that have experienced
no involvement remain necessary to isolate the effects of judicial decision.

The efforté to synthesize existing studies will take these three ap-
proaches into account in determining the validity of various claims found in
the literature. The reviews will do more than report on what prior studies
have purported to have found. Previous studies will be subject to a critical
analysis in which the logic of causél inferences 1s scrutinized in order to
present a picture of what propositions have validity.

Management Plan. Scholars will be recruited by the Commission to under-

take the specific policy studies. Different groups of scholars will be se-
lected for thelr competency in a given substantive area, including an under-
standing of federal court involvement. Familarity with the subject matter
will permit the research teams to begin work on schedule and to avoid spending
time on background researchﬂé/ It is anticipated that the policy studies
will, on average, have the equivalent of two scholars and two research assis-
tants working half-time over a 12-month period. Reports will be prepared by
each group of scholars and all of the volumes will be edited by the Commis-
sion's staff members.

Commission staff members, with the assistance of Justice Resources, will
manage the selection of the scholars, the conduct of the inquiry, the prepar-
ation of policy study reports, and the editing of the final volumes.

The Commission staff members and Justice Resources will receive expert
help from distinguished legal policy scholars. These individuals have been
organized into a project advisory board, which will meet to review written
work products, to offer specific advice on technical matters, and to assess
the quality of the empirical policy and the normative studies. The board is
composed of the following individuals:

Abram Chayes, Harvard Robert Nagel, Colorado

George Cole, Connecticut Susan Olson, Utah
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Malcolm Feeley, Berkeley Vincent Ostrom, Indiana

Donald Horowitz, Duke Harry Scheiber, Berkeley

A. E. Dick Howard, Virginia Stuart Scheingold, Washington
David Kirp, Berkeley Jeffrey Straussman, Syracuse
Samuel Krislov, Minnesota Russell Wheeler, Federal

Gary McDowell, Tulane Judicial Center

In addition, the Commission staff will hold periodic briefing sessions
with policy makers, public interest group representatives, and federal judges
to apprise them of the work in progress. The sessions will also allow these
individuals to suggest ways of improving the quality of the project.

Proposed Project Time Table and Work Products. The policy studies are

expected to begin in March 1986, and all final reports will be submitted to
the Commission by April 1987. The Commission's staff will edit these separate
volumes which will be published under the aeglis of the Commission. The Com-—
mission staff will then prepare a summary volume that combines the essential
ideas from this framework paper together with the findings of the policy
studies and the normative analyses. This document will then be submitted to
the Commission for review and comment. The Commission will determine what
recommendations are appropriate in 1light of the project's conclusions.

Dissemination of the project’s interim and final work products will be
directed toward a broad audience of policy makers, judges, scholars and citi-
zens. To the extent resources permit, the Commission will publish and make
available monographs on the separate policy studles and the synthesizing vol-
ume. Conference proceedings on the policy study topics will also be printed
and distributed to large number of individuals and organizations that regular-
ly receive the Commission's publications. Collaborative efforts will be made
with organizations such as the American Political Sclence Association and the
American Historical Association to reach precollegiate and college educators

with appropriate versions of the study's basic findings.

FOOTNOTES

1/ Scholars have pointed out that there are methodological shortcomings to
T the research that concludes there are serious negative consequences asso-—
ciated with judicial involvement in state public policy (see e.g., Zim-
ring and Solomon, 1985)., These same limitations, however, are extant in
the research that claims judicial involvement produces positive conse-
quences, These deficiencies are illustrated in an {issue area where
social research has been extensive but the benefits of judiclial involve-—
ment remain ambiguous. For example, in a recent review of the literature
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on school desegregation, Hochschild (1984) observes that there are numer-
ous studies that point to the positive effects of desegregation and find
minimal negative consequences. These studies, however, do not distinguish
between those instances of desegregation brought about through judicial
decree as opposed to other methods. Hochschild concludes that it {s dif-
ficult to attribute any positive benefits found in these studies specifi-
cally to judicially mandated desegregation rather than desegregation pro-
duced by the actions of local school boards or executive agencies. She
also notes there are no studies that demonstrate that courts have perfor-
med better than other institutions. Thus, there is a need for further
research to focus on both the costs and benefits of judicial involvement.

Some writers sharply contest the allegation that judges are inadequate
problem solvers and that their approach to problem solving is deficient,
see Youngblood and Folse, 1981 and Wasby, 198l1. The disagreement sur-
rounding the capacity of judges calls for the formulation and testing of
propositions in order to resolve this controversy.

The ideas expressed in these three areas are representative of the broad-
er spectrum of criticisms voiced in other areas such as, legislative ap-
portionment, criminal defense rights, police practices, public housing,
etc., However, in limiting the scope of the examples, the general nature
of undesirable consequences 1s highlighted rather than the substantive
content of particular complaints that arise in individual policy areas.

An omission from this list of issue areas for study is wage and hour
standards for public employees, subject of the recent Garcla decision.
This area was not included among the empirical studies because insuffici-
ent time has elapsed since the decision to make a thorough investigation
possible. However, the theoretical issues raised by the case are the
subject of ongoing Commission research, which will be integrated into the
normative studies and the third phase of the project (See ACIR, 1986).

Unlike the critics who hypothesize that negative consequence flow from
Judicial intervention, the proponents believe that there are postive
consequences to the same intervention. Presumably, the sine qua non of
a positive impact is that the courts' intended policy goals are met. To
the extent that these goals can be operationalized, they will be measured
and analyzed 1In the same way as offsetting negative outcomes. However,
if the benefits of promoting, extending, and expanding constitutional
rights are considered to be intangible (e.g., Jacobs, 1977; Scheingold;
1974) they are beyond the scope of the policy studies. Such benefits are
more appropriate subjects for the normative analyses of what role the
courts should play in creating constitutional rights.

Research designs tailored to individual issue areas will be prepared by
Commission staff members and Justice Resources. The designs will focus
on the selection of units of analysis, levels of analysis, indicators and
working hypotheses. They will be distributed in advance of a meeting with
policy study scholars. At the meeting, specific details of the proposed
research in each area will be crafted in a manner that is consistent with
the project's overall framework and that is harmonious with the sugges-—
tions of the participating scholars.
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Chapter 5

SUMMARY
PROJECT OVERVIEW

The institutional role of the federal courts is an issue of critical im-
portance in determining how America 1s governed. Questions revolving around
this topic have been the subject of debate since the clash between the Feder-
alists and the Anti-Federalists at the nation's inception. Recently, the
perspective of the Anti-Federalists has been expressed in critical reactions
to contemporary court decisions and doctrines that affect the authority of
the states.

Concern 18 expressed by observers toward what they see as undesirable
trends in the way federal courts adjudicate disputes involving basic state
interests and policies. One tendency is a continuation of a long-term trend
by the federal courts toward deprecliating the autonomy of states when they
decide cases involving the division of authority between the national govern-
ment and state governments. State authority erodes as the courts increasingly
employ weaker mechanisms to secure the constitutional powers of state govern-
ments, culminating in the recent Garcla case's interpretation of the Tenth
Amendment.

A second trend that began within the past few decades 1s the growing
number of court decisions that restrict the authority of state governments by
finding that state actions violate newly expanded definitions of individuals'
constitutional rights. Here the federal courts have limited state actions in
two ways. First, the courts strike down state regulations and programs as
unconstitutional because they infringe on individuals' rights. Second, they
require that affirmative steps be taken in terms of policies and practices to
bring state and local institutions into conformity with judicially determined
congtitutional standards. These general trends provide the context for more
specific criticisms. A growing body of literature critiques the courts' acti-
vities because of the courts' perceived incapacity to formulaée constitution-
al standards for state public policy and to craft relief when the standards
are violated. Judicial actions are alleged to couflict with many of the
basic values of federalism. Court efforts to reform public policy are criti-
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cized as being ineffective, inefficient, and counter productive. Because of
the increasing number of criticisms, the Commission proposes to undertake a
multiphased study of the role federal courts play in affecting the autonomy,
viability, and legitimacy of the states as authoritative governmental units.

This paper has identified a set of central research questions to organize
empirical studies of federal court involvement in several policy areas includ-
ing public assistance to religiously supported schools, criminal defense pro-
cedures, legislative apportionment, mental health, public school pupil assign-—-
ments, and state prisons. A core set of questions will be addressed through
the application of quasi-experimental research designs to a number of judicial
decisions in each area. Data will be collected on the consequences of the
judiclal decisions on the quality of public policy and the values of federal-
ism. Comparisons will be made between observable consequences in jurisdic-
tions where judicial involvement occurred with situations in jurisdictions
where it has not. A synthesizing volume will draw the findings together from
the separate policy studies and place them within the framework of federalism.

Normative studies will focus on more general arguments concerunlng key is-
sues of constitutional design, the legal basis of federalism, and the role of
contemporary legal doctrines that have justified the federal courts’' involve-
ment. The competing viewpoints developed in these analyses will help inte-

grate the framework paper and the empirical policy studies.

POLICY SIGNIFICANCE AND RELATIONSHIP TO OTHER PROJECTS

The ultimate objective of this project is to provide policy makers, jud-
ges, and legal scholars with a better understanding of 1issues relevant to the
debate over the institutional role of the courts. By focusing on the specific
claims of the courts' critics concerning the consequences of judicial deci-
sions, there is the opportunity to test important propositions. Verification
or rejection of hypotheses will yield valuable information with regard to
strong claims made concerning the consequences of judicial decisions on the
states. The results will also have a bearing on normative arguments concerning
the institutional role of the courts. If the courts are found to be ineffec-
tive or inefficient, this is a logical justification for restraining and cur-
tailing such action. The proposed normative studies, of course, will offer a
more direct comparison of alternative views of the constitutional and doctrin-
al basis for and against court intervention.
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Just as the forthcoming Bicentennial of the Constitution adds signifi-
cance to this project, it also creates an opportunity to put federalism and
the federal courts into a richer context. One important consideration is
that this study be coordinated with the many projects designed to celebrate
the Bicentennial., This project will communicate the results of both the em-
plirical investigations and the normative analyses to other organizations that
are dealing with related 1ssues. Those organizations include the American Bar
Agsociation, American Historical Association, American Political Science As-
sociation, and other national and state and local organizations.

Of special interest is a companion project on the Bicentennial sponsored
by the Commission. The Commission's Bicentennial project offers the potential
benefits of providing theoretical insights into issues of federalism and the
federal courts through its discussion of the more generic concepts of consti-
tutions and federalism. These discussions can inform both the conceptual un-
derpinnings of the policy studies of federal court involvement and the prepar-
ation of the final synthesizing volume. This project, in turn, offers all of
the Bicentennial committees the benefits of concrete evidence on a fundamental

issue of constitutional theory and practice,
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What is ACIR?

The Advisory Commission on Intergovernmen-
tal Relations |ACIR| was created by the Con-
gress in 1959 to monitor the operation of the
American federal system and to recommend
improvements ACIR is a permanent national
bipartisan body representing the executive and
legislative branches of Federal, state and local
government and the public

The Commission is composed of 26 members
nine representing the Federal government,
l4 representing state and local government,
and three representing the public The Presi-
dent appoints 20 — three private citizens and
three Federal executive officials directly and
four governors, three state legislators, four
mayors, and three elected county officials from
slates nominated by the National Governars'
Conference, the Council of State Governments.
the National League of Cities/U S Conterence
of Mayors, and the National Association of
Counties. The three Senators are chosen by the
President of the Senate and the three Con-
gressmen by Lhe Speaker of the House

Each Commission member serves a two year
term and may be reappointed

As a continuing body, the Commission ap-
proaches its work by addressing itself to spe-
cific issues and problems, the resolution of
which would produce improved cooperation
among the levels ol government and more ef-
fective funcrioning of the lederal system In
addition to dealing with the all important func
tional and structural relationships among the

various governments, the Commission has also
extensively studied critical stresses currently
being placed on traditional governmental tax-
ing practices One af the long range eftorts of
the Commission has been to seek ways to
improve Federal, state, and local governmental
taxing practices and policies to achieve equita-
ble allocation of resources, increased efficiency
in collection and administration, and reduced
compliance burdens upon Lhe taxpayers

Studies undertaken by the Commission have
dealt with subjects as diverse as transportation
and as specific as state taxation of out-of-state
depositories: as wide ranging as substate re-
gionalism to the mare specialized issue of local
revenue diversification |n selecting items for
the work program. the Commission considers
the relative impartance and urgency of the
problem, its manageability from the paint of
view of finances and staff avallable to ACIR and
the extent. to which the Commission can make
a fruitiul contribution toward the solution of
the problem

Alter selecting specific intergovernmental
1ssues for investigation, ACIR follows a multi
step procedure that assures review and com
ment by representatives of all points of view,
all affected levels of government. technical ex
perts, and interested groups The Commission
then debates each issue and formulates its
policy position Commission findings and rec-
ommendations are published and dratt bills
and executive orders developed to assist In
implementing ACIR policies.
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