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Introduction

The Advisory Commission on Intergovernmental
Rdations is required under Section 304 of the
Unfunded Mandates Reform Act of 1995 (P.L. 104-
4109 Stat. 48) to produce annudly a report

describing any Federa court case to which
a State, loca, or tribal government was a
party in the preceding caendar year that
required such State, locdl, or tribd  govern-
ment to undertake responsibilities or activi-
ties, beyond those such government would
otherwise have undertaken, to comply with
Federa dtatutes or regulations.

Thisisthe first Section 304 report, covering
caendar year 1994. For the report, researchers read
more than 25,000 federal court opinions and creat-
ed a specid computer database (“Section 304 Data
bass’) into which they entered information about
more than 3500 opinions on issues concerning the
effect of more than 100 federal laws on state, local,
or triba governments.

This report presents a sample of the most
important information in the database, focusing on
two groups of federd court rulings at the core of
Section 304. The “fird-tier federd mandates’
encompass rulings that directly order state, local, or
triba governments to undertake particular respon-
ghilities or activities. The “second-tier federd
mandates’ encompass rulings that order date,
locd, or tribd governmentsto refrain from certain
activities, or that declare state, local, or tribal laws
invalid due to a conflict with federa law.

The report aso contains a Litigation Frequen-
cy Table, which ligts federal statutes covered by
one or more opinions in the Section 304 Database,
followed by the number of opinions that were writ-
ten on each Satute. Thistable is intended to pro-
vide a rough measure of the litigation generated by
each federal dtatute represented in the database, and
it responds specificdly to the one piece of legida
tive higtory that is available for Section 304. In a
brief discussion on the House floor about a prede-
cessor to Section 304, Representative Schiff made
the following comment:

| think that to say that the Advisory Com-
mission should give its priority [to] study-
ing those issues which are in litigation
makes a great ded of sense. | have aways
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felt. .. that there is a great waste of taxpay-

ers money when government agencies or
levels of government go to court against
one another and the taxpayers are essential-
ly paying for both sides of a lawsuit.

Now we al understand that [it] is neces-
sary that a sovereign State has the right to
make certain chalenges to the Federd
Government, and within the laws of those
States, municipdities may be able to chal-
lenge the State.

But it seems to me to the extent we can
head this off or if [such cases| arise to the
extent we can address them rapidly, that
saves a great deal of money, of time, and of
effort of government agencies thet are liti-
gaing against each other. (Remarks of Rep.
Steven H. Schiff, 141 Congressional
Record H912, January 31, 1995)

METHODOL OGY

There is no single, centra source containing
information about the rulings of federa courts. The
United States Supreme Court, the 94 United States
Didtrict Courts, and the 13 United States Courts of
Appeds maintain 108 independent systems for
docketing cases and rulings. No other single source
reproduces dl of the information that is included in
the federa court docket systems. When afederd
court issues a ruling, it may or may not issue an
opinion describing the background of the case and
the reasons for the ruling. If the court issues an
opinion, it may or may not release that opinion to a
publisher or an on-line database service. Even
opinions that are released may not be designated
“for publication.” Information from a single, readi-
ly available source is guaranteed only for rulings
accompanied by opinions designated for publica-
tion.

Although it would be difficult and expensve
to compile exhaustive information about every fed-
erd court ruling relevant to the Section 304 report,
those avalladle in published and on-line sources
should provide an excellent sample. First, such rul-
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ings should indude dl or dmogt dl of the mogt
important ones. Judges usudly write opinions to
accompany rulings that they believe are legdly sig-
nificant, and they usudly decide to publish the
most important opinions. Second, there is a very
large number of opinions avalable. For example,
for caendar year 1994, there are more than 45,000
opinions in WESTLAW, more than 25,000 of
which contain Sgnificant text and more than
16,000 of which have been designated for publica
tion.

For these reasons, this first Section 304 report
is based on federal court opinions that have been
published or released to an on-line database. There
is no easy, mechanicad method of isolating the rele-
vant opinions. At the time this report was in prepa-
ration, there was no exhaudtive list of federd
statutes and regulations under which a Section 304
issue could arise, and it is probably not possible to
compile such a lisgt because a federa court may
dways decide to find a mandate where a researcher
thought none existed. There is no finite lig of the
dete, locd, and tribal governments and govern-
menta officials that could be parties to Section 304
cases. Findly, there is no particular term or phrase,
such as “federal mandate,” that will appear in every
case involving a Section 304 issue.

Thus, research assstantslaw students at
George Washington  University-were  employed  to
scan dl 16,000+ opinions designated for publica
tion, dl 12,000 of the unpublished Didrict Court
cases, and a sample of the unpublished Courts of
Appeals cases. The research assistants entered
information about those opinions that fit the broad-
est “database” interpretation of Section 304 into the
Section 304 Database, which is described in detal
in Section 3 of this report. The satistics and case
abstracts were derived from that database.

The bulk of the planning, research, and pro-
duction of this report was squeezed into a Six-week
period. Future reports will undoubtedly benefit
from alonger production period. Specific recom-
mendations for future reports are contained in Sec-
tion 4.



First-Tier Federal
Mandates: Federal
Court Rulings
Ordering State,
Local, or Tribal
Governments

to Undertake
Responsibilities or
A c tivities

The Advisory Commisson on Intergovernmenta
Relations has devel oped a broad interpretation of
Section 304 for the purpose of selecting cases to be
included in the Section 304 Database (see Section
3). This interpretation includes many rulings that
are of only margina relevance to the issue of feder-
a mandates, or which are interesting only as a mat-
ter of datistical trends and not necessarily as
individud rulings. Thus, for purposes of sdecting
rulings to be described individudly in this report,
the Commission isolated two narrower groups of
Cases.

The“firg-tier” group isthe narrowest, and is
designed to include rulings that seem to be a the
core of the concerns underlying Section 304. It
encompasses federal court rulings directly ordering
dtate, local, or tribal governments to take certain
actions, or affirming such orders. In some aspects,
this group is dlill defmed quite broadly. For exam-
ple, the group includes cases involving both federa
datutes and the U.S. Condtitution; actions brought
againg government officials aswell as the govern-
ments themsdves, and interim rulings as well as
find  dispostions.

This firg-tier definition incdludes only those
cases that dtate, local, or triba governments “logt,”
in the sense that the plaintiffs prevailed upon the
court to enter an order againg the government.
Moreover, it includes only one type of order-a
mandatory injunction, ordering the state, locd, or
triba government to take some affirmative action.
These orders may be seen by some dtate, local, and
triba governments as the most intrusive type of
federd court action, and they fdl within the nar-
rowest reading of the language in Section 304
referring to cases “that requir[e] State, local, or
triba govemment[s] to undertake respongbilities
or activities”

The firgt-tier group includes cases a dl levels
of the federal courts; however, here a word of cau-
tion is in order. The Courts of Appeds and the
Supreme Court rarely issue injunctions themselves.
Rather, their chief function is to affirm or reverse
the decisions of the Didrict Courts. Although it is
relatively easy to identify appellate decisons that
merdy affirm a Digrict Court injunction, it is far
more difficult to identify gppellate decisons that
may eventudly result in the granting of an injunc-
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tion but that themselves only decide some narrower
issue of law and remand the case to the Didtrict
Court for further proceedings. A good example of
this second type of gppellate decision is Service
Employees International Union v. County of San
Diego, aNinth Circuit case on the Fair Labor Stan-
dards Act. Although this case has been identified
and included in the firg tier, other cases of the
same type may not be included.

The first-tier group does not include one type
of order mandating action by a state or loca gov-
ernment-relief granted State prisoners under 28
USC. 2254, the habeas corpus dtatute. Although
habeas actions generate a large amount of litigation
(see the Litigation Frequency Table in Appendix
1), most of them are closely tied to the facts of each
case, and it did not seem useful to provide an
abgract of each habeas ruling. Full information
about each ruling is avalladle in the Section 304
Database.

Following are abstracts of 44 fird-tier opin-
ions. As the Litigation Frequency Table shows,

federd litigetion involving state, locd, and tribd
governments is dominated by 42 U.S.C. 1983, one
of the best-known of the Civil Rights Acts. Section
1983 dlows persons to hring federd court actions
for deprivations “under color of state law” of rights
guaranteed under federal statutes or the U.S. Con-
ditution. Thus, Section 1983 provides the most
popular vehicle for chalenges by individuds,
based on federal law, to actions of dtates, local gov-
ernments, and their officids. Section 1983 is used
mogt often to bring actions dleging violaions of
the US. Congitution. Federd congtitutiona litiga-
tion under Section 1983 aso dominates the first-
tier group, with 18 of the 44 rulings.

Three other federa statutes account for three
or more opinions in the firg tier. The Individuals
with Disabilities Education Act has generated six
opinions, Title X1X of the Social Security Act
(Medicaid) and the Americans with Disabilities Act
have each generated three opinions. Otherwise, the
opinions are spread over a wide range of federa
statutes.

Case ABSTRACTS

These case abstracts are arranged by the United States Code Section number of the federal statute
they primarily concern. Cases concerning the same statute are ordered by court level (Supreme Court,
Court of Appeds, Diglrict Court), and then alphabetically by the name of the first party to the case. Each
abgtract contains the case title and citation; the name of the state, local, or tribal government or govern-
ments involved (in itadics directly below the citation); and a paragraph describing the case and the ruling.
Some cases, paticularly those brought under 42 U.S.C. 1983, aso concern provisions of the U.S. Congti-
tution. Those provisions, if any, are listed in bold type beneath the citation.

20 U.S.C. 1232

Family Educational Rights
and Privacy Act

Belanger v. Nashua, New Hampshire,
School District
858 F. Supp.40 (D.N.H. 1994)

Nashua, N.H., School District

Student brought action againgt the school dis-
trict, seeking declaratory and injunctive relief
under the Family Educational Rights and Privacy
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Act and the I ndividuals with Disabilities Education
Act to require the school digtrict to give the Stu-
dent's files to his mother, who was concerned about
his school placement. The digtrict had refused to
give dl of the files, asserting that certain files relat-
ed to some juvenile court proceedings were seaed.
The Court held that the records were “education
records’ to which the mother was entitled, and
ordered the school digtrict to provide the mother
with the student’s education records as defined.
The court dso awarded the plaintiff costs and attor-
ney's fees.



20 U.S.C. 1400 et seq.

Individuals with Disabilities
Education Act

Brimmer v. Traverse City Area Public
Schools _

872 F. Supp. 1994 (W.D.Mich. 1994)
Fourteenth Amendment Due Process

City of Traverse Bay

Hearing impaired students, by and through
thelr parents, brought action for judicid review
under IDEA chdlenging a decison requiring that
gpecid educetion services be provided to the Stu-
dents at their resident school district rather than a a
hearing-impaired school where they had been edu-
cated for the last three years. The court held that
plaintiffs showed that the individudized education
programs (IEP) were the product of a defective
' procedure, and remanded to the school district so
that new IEPs can be formulated in conformity
with procedural requirements. The court instructed
the school didtrict to perform a comprehensve
evauation as part of the IEP report to determine
how each program might help develop the child's
potentiad. The court aso ordered the defendant to
st asde its change of placement decison and to
dlow the plantiff children to reman in current
placements until ther IEPs could be reformulated.

Duane B.v. Chester-Upland School District
1994 WL 724991 (E.D.Pa. 1994)

State of Pennsylvania
Chester-Upland School District

Paintiff class filed a renewed motion to have
the school digrict adjudged in civil contempt of
court orders and to have the Department of Educa-
tion adjudged in noncompliance. The orders
require evaluating and placing al class members in
gppropriate educationd programs, revising disci-
plinary procedures, providing in-service training,
and developing new curricula. The court granted
both motions. Rantiff origindly sued under the
Individuals with Disabilities Education Act to
receive funds with which states must enact policies
and procedures to assure handicapped students the
right to a free and appropriate public education.

Huntv.Bartman
873 F. Supp. 229 (W.D.Mo. 1994)
Fourteenth Amendment Due Process

State of Missouri

Parents of a handicapped child filed action
againgt dtate education officials under the Individu-
als with Disabilities Education Act, chalenging
procedures for placement of the child in Sate
school for the severely handicapped. The court held
that: (1) claims were not rendered moot by a con-
sent decree between parties covering a single
school year; (2) the dtate’s refusd to participate in a
hearing to compare placement in the loca school
digrict with referrd for placement at the dtate
school violated IDEA’s requirements for due
process hearings and deprivation of federd rights
enforcesble under 42 U.SC. 1983; (3) the date's
fallure to require locd school didricts to consder
the least redtrictive environment before referring a
child to date schools violated IDEA’S requirement
that children be removed from regular schools only
if supplementa aids and services would not alow
satisfactory educations; and (4) state procedures
violated IDEA by determining digibility for place-
ment in a state school without requiring prior docu-
mentation from the local school digtrict.

The court permanently enjoined the Sate
defendants from failing to participate in a three-
party hearing with parents and local school didtricts
when the defendants or their agents have recom-
mended that the child be placed in a certain date
school and the parents have requested a hearing.
The court further permanently enjoined the defen-
dants from failing to require that loca school dis-
tricts condder the least redrictive environment
required by IDEA, and from notifying a loca
school didrict that a child is digible for the Sate
schools without requiring the school digtrict to pro-
vide documentation and reasons why the child
can't be educated localy. The court ordered the
defendants to develop and implement compliance
procedures.

Neely v. Rutherford County Schools
851 F. Supp. 888 (M.D. Tenn. 1994)

Rutherford County Schools

Paintiffs, parents of a child having congenital
centra hyperventilation syndrome, brought action

Advisory Commission on Intergovernmental Relations 5



againg the schooal digtrict under IDEA seeking to
have the didtrict provide nurang care while ther
child atends school. The court ordered the defen-
dants to provide the requested services on the
grounds that: (1) nursing care was a supportive ser-
vice within the dtatute, (2) and absent evidence that
the care would be unduly burdensome, nursing care
fell outside medica services excluson of IDEA.

Reuschv.Fountain
872 F. Supp. 1421 (D.Md. 1994)

State of Maryland

Disabled children filed suit cdlaming that a
school digtrict violated IDEA when it systematical-
ly faled to meet its obligation to provide them with
an opportunity to obtain extended school year
(ESY) services. The court held that: (1) the district
violated the procedura requirements of IDEA by
not informing parents of their right to request ESY
sarvices, by using a two-step process for annual
determinations of digibility that violated IDEA in
both structure and practice, and by alowing ESY
decisons to be made so late in the academic year
that meaningful review was not possible before the
end of the academic year; (2) the district violated
the substantive requirements by evauaing digibil-
ity on the single criterion of whether a student
would suffer some sgnificant regresson of kills
or knowledge without a summer program, without
sufficient recoupment of those skills during the
next school year; and (3) the placement of disabled
students a nonpublic schools with academic years
in excess of the 180 days mandated for public
schools under Maryland law did not satisfy ESY
requirements. The court ordered the defendants to
comply with IDEA and awarded plaintiffs attor-
ney's fees.

Roisman v. District of Columbia
4 A.D.D. 929, 1994 WL 114681 (D.D.C. 1994)

District of Columbia

A sudent at a private specia education
school dleged that the Didrict of Columbia was
not fully funding the cost of her education, in viola
tion of the Individuals with Disabilities Education
Act. She moved for certification of the class of
aoproximady 75 smilarly Stuated sudents. The

6 Advisory Commission on Intergovernmental Relations

court certified the class and granted summary judg-
ment to the plaintiffs, ordering the Didrict of
Columbia to pay approximately $500,000 to the
schools.

25 U.S.C. 2701 et seq.
Indian Gaming Regulatory Act

PoncaTribev. Oklahoma
37 F.3d 1422 (10th Cir. 1994)

VariousStates

Indian tribes brought action against dtates and
governors to obtain an injunction requiring the
state to negotiate compacts under the Indian Gam-
ing Regulatory Act (IGRA), and the Digtrict Court
ruled in favor of the tribes. This court held that: (1)
the Indian commerce clause empowers Congress to
abrogae Eleventh Amendment immunity; (2)
IGRA abrogates Eleventh Amendment immunity;
(3) the Tenth Amendment is not violated by the
requirement that states negotiate compacts in good
faith; and (4) no injunction could be issued against
governors.

29 U.S.C. 201 et seq.
Fair Labor Standards Act

Union Local 102 v. County of San Diego
35F.3d 483 (9th Cir. 1994)

County of San Diego

County employees and their union brought
suit againgt the county, claiming that it failed to pay
overtime compensation in accordance with the  Fair
Standards Labor Act (FLSA). The District Court
granted summary judgment for the plaintiffs, and
the county appeded. This court reverses, holding
that: (1) orders granting partid summary judgment
were gppedlable under the practicd findity rule;
(2) for purposes of determining whether employees
were exempt from the overtime provision of FLSA
as sdaried employees, a sdary test in exigence
prior to September 6, 1991, was invdid in its
entirety as applied to the public sector; (3) remand
was necessary to determine whether employees
were exempt from FLSA under the “duties ted”;



and (4) if county assistant deputy probation officers
and nurses employed a the probation facilities
were not exempt under the duties test, they were
entitled to overtime pay for stand-by duty, as such
duty was “work” within the meaning of FLSA.

29 U.S.C. 621 et seq.
Age Discrimination in Employment Act

Quinones v. City of Evanston
No. 91 C 3291, 1994 WL 405963 (N.D. il
July 29, 1994)

City of Evanston

Fire fighter plaintiff sued defendant city for
not dlowing the plaintiff to join the penson fund
because of the plaintiffs age. The court held that
the defendant was guilty of age discrimination and
ordered the defendant to dlow the plaintiff into the
pengon fund with full credit.

29 U.S.C. 701 et seq.
Rehabilitation Act

Worlford by Mackey v. Lewis
860 F. Supp. 1123 (S.D.W.Va. 1994)

West Virginia Department of Health
and Human Resources

Action was brought on behdf of residents of
West Virginiaresdentia board and care facilities,
persond care facilities, and nurang homes, claim-
ing that date regulaions governing such facilities
violated both state law and the Keys Amendment to
the Supplemental Security Income program, and
further cdlaming that conditions a facilities had
disparate impact on disabled Medicaid-eligible res
identsin violation of the Rehabilitation Act and
Titlell of the Americans with Disabilities Act. The
Didrict Court held that: (1) the regulaions violated
various aspects of both the Keys Amendment and
date law; (2) state enforcement of standards and
procedures violated both state lawv and the Keys
Amendment; (3) the state failed to rebut disabled
resdents prima facie case that they were being
denied meaningful access to Medicaid services by

being denied transportation and that reasonable
accommodation was possble; but (4) to the extent
that disabled residents of some types of facilities
were dleging that they were being treated differ-
ently than disabled residents of other types of facil-
ities, they did not date actionable clam under
Rehabilitation Act or Title Il. This court orders the
parties to develop a remedia plan for correcting
and implementing proposed changes to existing
residential board and care and personal care regula
tions and enforcement procedures. The defendants
are required to include in the regulations trans-
portation assurances comparable to those in exist-
ing adult family care home regulations.

42 U.S.C. 601 et seq.

Aid to Families with Dependent
Children

Brown v. Giulianl
158F.R.D. 251 (E.D.N.Y. 1994)

City of New York

Recipients of Aid to Families with Dependent
Children (AFDC) sued New York City, claming
that the city failed to process public assstance
grants under AFDC in a timely fashion, and moved
for a prdiminary injunction and certification of a
class action. The court granted the preliminary
injunction, ordering the city to prepare a new plan
for the prompt disposition of requests for AFDC
grants, and prohibiting the city from implementing
a plan to redeploy personne from AFDC grant pro-
cessing to other activities. The court also certified
the action as a class action under Rule 23 of the
Federal Rules of Civil Procedure.

4?2 U.S.C. 1395

Medicare

Newman v. Kelley

848F. Supp. 228 (D.D.C. 1994)
District of Columbia

In a class action under Medicare and Medic-
ad dautes nursng home resdents sought —injunc-
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tive and declaratory rdief to bring the Didtrict of
Columbid s nurang home regulaions into compli-
ance with the federa Nursing Home Reform’ Law of
1987. On cross-motions for summary judgment,
the court held that the District's regulatory scheme,
which enforces nursing facility resdent trandfers
and discharges based on level of care didtinction,
was preempted by federd Medicaid and Medicare
law.

42 U.S.C. 1396
Title X/X, Social Security Act

Rehabilitation Association of Virginiav.
Kozlowski
42 F.3d 1444 (4th Cir. 1994)

State of Virginia

Providers of rehabilitative services chd-
lenged the legdity of parts of Virginid s Medicad
plan and sought prospective injunctive relief. The
Digtrict Court found for the providers, and apped
was taken. This court affirms, holding thet Vir-
ginias plan for buying-in for certain Medicare
recipients involved a Medicare program to be pa-
tidly funded by Medicad resources, and, thus
Medicare reimbursement requirements governed
which plan alowed direct payment to providers of
rehabilitative  services.

Shifflett v. Kozlowski
843 F. Supp. 133 (W.D. Va. 1994)
Fourteenth Amendment Due Process

Virginia Department of Medical Assistance
Services

Plaintiffs, Medicaid applicants and recipients,
brought suit under 42 U.S.C. 1983 againgt the
Department of Medical Assstance Services for
violaions of the Social Security Ac?, dleging that
the department failed to provide rapid action on
apped of a loca decison and that it violated plain-
tiffs due process rights. Plaintiffs sought declara-
tory and injunctive relief. Plantiffs moved for
summary judgment. The court held that when an
agency provided an appea procedure for Medicaid
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decision, final action needed to be taken within 90

days of apped. The court ordered the department to
comply with the Social Security Act, and with the
time limits imposed by the act to ensure a fair hear-

ing to plaintiffs

Sobky v. Smoley
855 F. Supp. 1123 (E.D.Cal. 1994)

California Health and Welfare Agency

Providers and recipients or potentid recipi-
ents of state Medicad-funded drug abuse treatment
services filed an action under 42 U.SC. 1983 alleg-
ing that the practice of alowing counties to deter-
mine whether and in what amount to provide
Medicaid-funded methadone maintenance trest-
ment violated the Medicaid gtatute. On plaintiffs
motions for summary judgment and for reconsider-
ation, the Didrict Court held that: (1) requirement
of statewide applicability of Medicaid plans creat-
ed a federd right enforceable under Sec. 1983; (2)
Medicad recipients were entitled to preliminary
injunction; (3) fact questions as to extent of the
problem caused by the state scheme precluded
summary judgment in favor of Medicaid recipients,
(4) date practice did not violate the equa access
provison of the datute; (5) the requirement tha all
categoricaly needy individuals recelve equa med-
icdl assistance created an enforceable federa right;
(6) state failure to fund enough methadone mainte-
nance dots violated the categorically needy equa
treatment requirement; (7) plantiffs were not enti-
tled to enforce the single state agency requirement;
(8) dtate practice violated the Medicaid require-
ment that services be provided with reasonable
promptness, and (9) state procedures upon denid,
termination or reduction of methadone mainte-
nance sarvices did not violate recipients due
process rights. The court granted the plaintiffs
motion for a preiminary injunction on the bass
that the state Medicaid plan was not in effect
dtatewide, and requested that the parties meet and
confer as to the terms of the permanent injunction.
The court contemplated a permanent injunction
that required the Sates to assure that dl digible
needy individuas recelve methadone maintenance
treestment services equd in amount, duration, and

scope.



42 U.S.C. 1973
Voting Rights Act

Canev,Worcester County, Maryland
847 F. Supp. 369(D.Md. 1994)

Worcester County,Maryland

Citizens chdlenged the system used by the
county to elect county commissoners. The court
held that evidence was clear and convincing that
due to community voting paiterns, resdentia at-
large requirements for county commisson eec-
tions, and past and present discrimination against
blacks, voting strength of black voters had been
diluted. The court ordered the county a cumulative
voting system to elect its county commission.

Marylanders for Fair Representation v.
Schaefer

849 F. Supp. 1072 (D. Md. 1994)
Fourteenth Amendment Equal Protection

State of Maryland

The plaintiffs brought an action againg the
dtate under the Voting Rights Act, chdlenging a
redigtricting plan. The court had ordered the state to
provide a new plan (reported at 849 F. Supp. 1022),
and the state had complied. The court approved the
sate’'s new redigtricting proposa and ordered the
defendants to adopt and implement it.

42 U.S.C. 1983

Section 1983

AIDS Action Committee v. Massachusetts
Bay Transportation Authority

42 F.3d 1 (6th Cir. 1994)

First Amendment Speech/Press

State of Massachusetts

AIDS Action Committee filed a Sec. 1983
action for declaratory and injunctive relief dleging
violations of the First and Fourteenth Amendments
a a result of the transportation authority’s advertis-
ing policy, which prohibited ads containing sexua-
ly explicit and patently offensve language to
convey a subgtantive message. The Digtrict Court
ruled that the interiors of subways and trolley cars

were public forums, and that the policy violated the
Firsg Amendment; it enjoined the authority from
refusing to accept and display ads and from apply-
ing its policy. The Court of Appeds affirmed, hold-
ing that: (1) the policy, which permitted an ideato
be expressed but disalowed use of certan words in
expressing that idea, was content-based and violat-
ed the First Amendment; (2) the authority’ s deci-
gon nat to run the AIDS committeg' s ads while
running ads for movies containing sexudly explicit
words and photographs congtituted content dis-
crimination that gave rise to the gppearance of
viewpoint discrimingtion in violation of the Frst
Amendment; and (3) the advertisng palicy in its
present form was properly enjoined.

Casey v. Lewis

43 F.3d 1261 (9th Cir. 1994)
FifthAmendment

Fourteenth Amendment Due Process

State of Arizona

Inmates brought a civil rights dass action
aleging that Arizona prison officials violated ther
congtitutional right to access to courts. The Didrict
Court found condtitutiond violations and granted
injunctive relief. This court held that the Arizona
Department of Corrections legal access program
unconditutionaly denied inmates meaningful
access to courts, and that the Digtrict Court did not
abuse its discretion in ordering the relief set forth in
Its permanent injunction relating to the contents of
law libraries, physica access to libraries, legd
assgants, library aff, photocopy policy, and
atorney telephone cdls. The injunctive reief

ordered the depatment to provide meaningful
access to the courts for al present and future pris-
oners, following the practices set forth in the order,
including access to the law library and law clerks.

Hellebustv. Brownback

42 F.3d 1331 (10th Cir. 1994)

Fourteenth Amendment Equal Protection
Fourteenth Amendment Due Process

State of Kansas

State residents brought action chalenging the
system of decting the state Board of Agriculture.
The Didrict Court entered judgment affording
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relief. The Court of Appeds affirmed, holding that:
(1) the system under Kansas Stat. Ann. 74-502 for
eection by delegates from private agricultura
associations violated the “one person, one vote’
rule under the equal protection clause; (2) the dtate
legidature was not a necessary party to the action;
and (3) the Digtrict Court did not abuse its discre-
tion in remedying the process by declaring terms of
members of the board expired and gppointing the
governor as receiver for the board.

Hershberger v. Scaletta

33 F.3d 955 (8th Cir. 1994)

Fourteenth Amendment Equal Protection
Fourteenth Amendment Due Process

State of lllinois

Indigent inmates brought a civil rights action
agang prison officials, chdlenging prison policy
of denying indigent inmates in adminigtrative seg-
regation any free legd or persond postage. The
Digtrict Court enjoined the prison’s practice asto
legd mail, but found its policy asto persond mall
was permissble, and both sdes gppeded. This
court affirmed, holding that: (1) indigent inmates in
adminigtrative segregation could not be denied  free
postage for lega mail, but (2) inmates did not have
a right to free postage for nonlegal mail.

Pottinger v. City of Miami

40F.3d 1155 (11th Cir. 1994)

Fourth Amendment Search/Seizure
Eighth Amendment Cruel and Unusual

City of Miami

After aclass of homeless persons was certi-
fied for purposes of a civil rights action againgt the
city, the Digtrict Court granted injunctive relief that
required the city to establish “safe zones’ in which
the police department could not arrest homeless
people for performing harmless life-sustaining acts.
The Court of Appeds remanded, holding that the
Digrict Court was required to reconsder the
injunction in light of recent events, such as the con-
gruction of homeless shelters.
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Speer v. Miller
15F.3d 1007 (11th Cir. 1994)
First Amendment Speech/Press

State of Georgia

Lawyer filed an action seeking a permanent
injunction againgt enforcement of a Georgia Statute
prohibiting ingpection of law enforcement records
for commercid solicitation. The Didrict Court
denied the lawyer's motion for a preiminary
injunction. The Court of Appeas vacated that deci-
sion, holding that a mere reading of the statute indi-
cated that it probably impinged on the lawyer's
Firsg Amendment rights to commercid speech,
and, thus, the lawyer's likelihood of success on the
merits warranted a hearing on the request for a  pre-
liminary injunction.

Turpen v. City of Corvallis
28F.3d 978 (U.S. Ct. App. 9th Cir.)
Fourteenth Amendment Due Process

City of Corvallis

Tenants brought a civil rights action aganst
the aty, dleging that the city’ s termination without
notice of their water service because their landlord
fdled to pay the water bill violated therr due
process rights. The District Court entered judgment
in favor of the tenants, The Court of Appeds held
that the city’ s failure to supply water based on the
landlord's failure to pay the water bill deprived ten-
ants of cause of action under Oregon law by pre-
venting them from suing for injunctive relief before
sarvice was terminated, and that the tenants were
deprived of property interest under the Fourteenth
Amendment by the termination of service without
notice, but did not have a property right to continu-
ous water services from the city. The court declined
to address the issue of injunctive relief ordering
defendants to give pre-termination notice because
plaintiffs did not raise the issue on cross apped, but
plantiffs were entitled to damages following the
termination of service.



Aciemo v. New Castle County

1994 WL 720273 (D. Del.)

Fourteenth Amendment Due Process
Fourteenth Amendment Equal Protection

New Cast/e County

Plaintiff brought suit under Sec. 1983 assert-
ing that the defendant’'s continuing conduct in
denying him a building permit violated his due
process and equa protection rights. The court pre-
vioudy had entered a prdiminary injunction
againg the county ordering them to review the
plantiff’s building permit goplication, the defen-
dants appealed, and this court dismissed the plain-
tiff’s case without prgjudice. The plaintiff refiled
his complaint and the court granted the preliminary
injunction ordering the building permit issued.

Aldrich v.Knab
858 F. Supp. 1480 (W.D.Wash. 1994)
First Amendment Speech/Press

State of Washington

Volunteer staff members and listeners of a
noncommercid radio station owned by a public
univerdty sued the universty, the universty’s
director of broadcast services, and past and current
dation managers, adleging violation of the Firg
Amendment and wrongful termination. This court
granted plaintiffs motion for summary judgment
regarding the no criticiam policy, holding that it
violates the Firs Amendment, and enjoined the
defendants from continuing to utilize the policy.
The court ordered the defendants to reinstate the
plantiffs to their former postions.

Carper v. DeLand
851 F. Supp. 1506 (D. Utah 1994)

Fourteenth Amendment Due Process
State of Utah

Utah inmates brought a class action uit
againg Utah Department of Corrections officials
adleging falure to provide inmates with adequate
access to courts. This court granted the plaintiffs
summary judgment motion, and held that: (1) the
department’ s obligation to assst inmates did not
extend beyond completion of initid petitions for
writs of habess corpus and civil rights complaints,

and (2) budgetary reasons did not justify a prison
regulaion that infringed on inmates condtitutiona
right of access to courts. The court granted plain-
tiffs a declaration that the scope of the present
UDC legd contract provides insufficient legd
assistance, and ordered the defendants to provide
legd assgtance through the preparation and filing
of theinitid complaint in all civil rights cases that
involve due process.

Dunnv.New York State
Department of Labor
1994 WL 48799 (S.D.N.Y.)

State of New York

Faintiffs and intervenors, Municipa Labor
Committee, moved for an order adjudging defen-
dant in civil contempt, declaring that plaintiffs are
entitled to relief to enforce this judgment, gppoint-
ing a specid madgter to recommend a long-term
remedid plan, granting relief by ordering defen-
dants to reassgn temporary adminidrative law
judges, and consolidating this action. The court
held that the defendant was not in civil contempt of
the 1979 order tha required the New York Depart-
ment of Labor to render 60% of al first-level
appeds decisons within 30 days of the apped and
80% within 45 days of the apped. However, the
court established a monitoring system to ensure
that the defendant achieved consistent compliance.

Faulker v.Jones
858 F. Supp. 552 (D.S.C. 1994)
Fourteenth Amendment Equal Protection

State of South Carolina

Femde plantiff brought action againgt mem-
bers of the Board of Vistors of the Citadd, the
Military College of South Carolina, and certain of
its officials, seeking permanent injunction againgt
discrimination on the basis of sex and immediate
admission to the Citadd’s corps of cadets. The
court granted the injunction, requiring the defen-
dants to admit the plaintiff to the South Carolina
Corps of Cadets, and ordered the defendants to pur-
sue their proposed remedia plan without delay and
adopt a plan that conforms with the Equal Protec-
tion Clause.
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Maraldo v. City of New Orleans
1994 WL 50246 (E.D. La.)
Fourteenth Amendment Due Process

City of New Orleans

Plaintiff filed action under Sec. 1983 againgt
the city and its mayor seeking a declaratory judg-
ment that she is entitled to complete her term as a
member of the Sewerage and Water Board, and an
injunction prohibiting defendants from interfering
with her service and money damages. Plantiff
clamed that the defendants engaged in activity that
violates her due process rights of office. The court
held that because the plaintiff had been removed
without due process, she was entitled to injunctive
relief prohibiting defendants from interfering with
her board service. The court reserved judgment on
plaintiffs claim for damages and attorney’s fees.

Nicholson v. Moran
41994 WL 409494 (D.R.1.)
Fourteenth Amendment Due Process

State of Rhode Island

Inmate brought an action under Sec. 1983,
claming that a disciplinary report charging him
with giving fase information violated his due
process rights. The court held that the inmate was
entitled to declaratory and injunctive rdief, and
attorney’s fees. The court ordered the defendants to
expunge any reference to the disciplinary board’'s
finding thet the plantiff was guilty of giving fdse
information, and to restore 30 days of good time
credits. The court aso ordered the defendants to
pay atorney’'s fees and costs.

Oropallov. Ackerman

856 F. Supp. 35 (D.N.H. 1994)

Fourteenth Amendment Due Process

Fourteenth Amendment Privileges
and Immunities

New Hampshire Depattment of Corrections

An inmate whose word processor disks were
confiscated sued, arguing that his right to the courts
was being infringed, as notes for his habeas corpus
action were contained on the disks. The court
issued a preliminary injunction requiring the prison
to give him 12 of the 60 disks.
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Prattv.Rowland

856 F. Supp. 565 (N.D. Cal. 1994)
Eighth Amendment Cruel and Unusual
First Amendment Speech/Press

CaliforniaDepartment of Corrections

Elmer “Geronimo” Pratt, a former leader of
the Black Panther Party, sued, arguing that he was
moved and double-celled in retdiation for (1) teti-
fying about the FBI's counter-intelligence program
againg the Black Panthers, (2) drawing media
attention, and (3) a successful civil rights action
brought by the plantiff in 198 1. The court granted
a preliminay injunction ordering the defendants to
restore Prait’s prior living arrangements.

Republican Party of North Carolinav. Hunt
941F. Supp. 722 (E.D.N.C. 1994)
Fourteenth Amendment Equal Protection

State of North Carolina

Republican Party of North Carolina and other
plantiffs brought a avil rights suit dleging that
the method of eection for superior court judges
(digrict-wide primary nominations followed by
statewide elections) denied plaintiffs equa protec-
tion of the laws by diluting the voting franchise of
Republican voters. The District Court dismissed
the action. On gpped, the Court of Appeds
reversed, finding that the plaintiffs presented a
viable, justiciable Fourteenth Amendment claim of
vote dilution, and remanded the case. On remand,
plantiffs renewed ther motion for a preliminary
injunction. This court held that the plaintiffs were
entitled to a prdiminary injunction requiring thet
upcoming elections be conducted under a modified
format.

Women’'s Prisoners of the District of
ColumbiaDepartment of Corrections v.
District of Columbia

877 F. Supp. 634 (D.D.C. 1994)

Eighth Amendment Cruel and Unusual
Fourteenth Amendment Due Process

District of Columbia

Paintiffs brought this dass action on behdf
of femde prisoners in the Didrict of Columbia
seeking declaratory and injunctive rdlief on the



grounds that: (1) they were subject to sexuad
harassment in violaion of the Ffth and Eighth
Amendments; (2) received unequal opportunities to
participate in prison programs in violation of Title
IX and the Fifth Amendment; (3) received inade-
quate obsgtetricd and gynecologicd care a the
prison in violation of the Eighth Amendment; and
(4) were subject to genera conditions of confine-
ment violaing the Eighth Amendment. This court
held that: (1) the Eighth Amendment was violated
by sexud harassment., living conditions, and lack
of proper medica care; (2) Title IX was violated by
lack of educationa opportunities compared with
those available to men; and (3) prison officials
were ligble for civil rights violations. The court
ordered declaratory and injunctive relief to take
necessary action to remedy and prevent the viola-
tions of plantiffs rights, incuding actions to be
taken to improve enviromnentd hedlth, obstetrica
and gynecological care, and diagnostic evaluations
to determine prisoners needs and interests for
increased programs in academic and higher learn-
ing, religion, work, and recreation.

42 U.S.C. 1988
Section 1988

AIDS Action Committee v. Massachusetts
Bay Transportation Authority

1994 WL 61614 (D. Mass. Jan. 25, 1994)
First Amendment Speech/Press
Fourteenth Amendment

Massachusetts Bay Transportation
Authority

Pantiff filed for preiminary injunction and
attorney’s fees for failure to display plaintiff’s pad
public service ads on subway cars and platforms.
The court held that the plaintiff would get a perma
nent injunction enjoining the defendants from
refusing to accept and display the public service
ads, and awarded the plaintiff costs and attorney’s
fees.

42 U.S.C. 2000e
Title VI, Civil Rights Act

United States v. Criminal Sheriff, Parish of
Orleans
19F.3d 236 (5th Cir. 1994)

Parish of Orleans

In Title VII litigation dleging sex discrimina:
tion by the parish crimind sheriffs office and its
sheriff, the Didrict Court enjoined the shexiff from
failing or refusing to hire femaes in the postion of
deputy sheriff, or faling or refusng to promote
femde deputies, or faling or refusng to adopt a
program to inform women of equd employment
opportunities. Defendants appealed. The Court of
Appeds afirmed in part, holding that the magis-
trate’s ruling impermissibly exceeded the scope of
dipulation on which the injunction was based; it
therefore vacated the part of the injunction address-
ing hiring and promotional practices in other areas
of the prison system.

42 U.S.C. 3001 et seq.
Older Americans Act of 1965

Southwest Missouri Office on Aging v.
Missouri Department of Social Services

850 F. Supp. 816 (W.D. Mo. 1994)
Missouri Department of Social Services

Office on aging brought suit againg the sate
department to chalenge the dlocation of certain
federa monies pursuant to the federd act. The
plantiff demanded declaratory judgment and
injunctive rdief, and moved for summary judg-
ment. The court held that the state factor-in formu-
la did not reflect older persons in greatest economic
and sociad need, and thus violated the  Older Ameri-
cans Act. The court enjoined the defendants from
using the current intrastate funding formula to dis-
tribute funds under the act.
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42 U.S.C. 6961

Resource Conservation
and Recovery Act

City of Chicago v. Environmental
DefenseFund
114 s. ct. 1588 (1994)

city of Chicago

Respondent aleged that petitioner city mis-
handled hazardous waste from a municipa inciner-
aor by dumping it into landfills not licensad to
accept hazardous waste. The District Court granted
summary judgment for the petitioner on grounds
that the waste was not toxic enough to be “haz-
ardous’ under EPA regulations and the Resource
Conservation and Recovery Act (RCRA). The
Court of Appeals reversed. The Supreme Court
affirmed the Court of Appedls, holding that waste
generated by the city was subject to RCRA. The
court held that RCRA is a comprehensive environ-
mentd act that leaves the determination of haz-
ardous waste to EPA, and that the city's waste was
within  EPA’s definition.

42 U.S.C. 7401 et seq.
Clean Air Act

American Lung Association v. Kean
856 F. Supp. 903 (D. N.J. 1994)

New Jersey

Citizens groups brought suit under the Clean
Air Act to compe New Jersey to comply with a
date implementation program and a previoudy
entered scheduled order for reduction of ozone
emissons from consumer and commercid prod-
ucts. The plaintiffs moved to enforce the order and
the defendants moved to amend. The court held
that: (1) subsequent amendments to the Clean Air
Act did not excuse the state from its preexisting
obligations, and (2) there was no judtification for
further delay. The court enjoined the state to com-
ply with the program and order.
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42 U.S.C. 12101 et seq.
Americans with Disabilities Act

Concerned Parents v. City
of West Palm Beach
853 F. Supp. 424 (S.D. Fla. 1994)

City of West Palm Beach

The city discontinued specia services for the
disabled, used mainly by nonresidents, a the
Dreher Park Center because of a budget crisis. The
court found that the budget cuts affected disability
programs more severdly than other recrestiona
programs, and held that the city could not discrimi-
nate againg nonresidents if there was a resulting
disadvantage to the disabled. The court granted a
preliminary injunction, concluding that plaintiffs
were denied benefits in violation of ADA. The
court ordered the city to take al necessary steps to
afford the benefits of the city’s recregtiond ‘pro-
gram to persons with disabilities.

Dees v. Austin-Travis County Mental Health
and Mental Retardation
860F. Supp. 1186 (W.D. Texas)

Austin-Travis County Mental Health and
Mental Retardation

A patient brought an action against the center
board of trustees under the Americans with Disabil-
ities Act, arguing that as aresult of the medication
she was required to take, she was unable to atend
regular meetings of the board of trustees. The court
held that ADA was not violated, but in the interests
of equity, ordered the board to schedule meetings at
times when the plaintiff could attend, for a trid
period of sx months.

Tugg v. Towey
864 F. Supp. 1201 (S.D. Fla. 1994)

State of Florida

Deef individuds digible for mentd hedth
counseling services sought a preliminary injunction
under ADA requiring the state to provide the ser-
vices through counsdors with sgn language abili-
ty. This court granted the preiminary injunction
until permanent guidelines were approved.



To complement the firgt-tier group, the Commis-

sion selected a closely related second tier of federal

court rulings that includes (1) prohibitory injunc-
tions, which order a government to refrain from
taking some particular action, such as enforcing a
local law, and (2) declarations that a particular
state, local, or tribal law runs counter to a federal
law or regulation, or a provision of the U.S. Consti-
tution. While the rulings faling within this second
tier do not directly require governments to under-
take particular activities, they often have the same
practical effect. Like the firgt tier, this group
includes only those cases that state, local, or tribal

Second_ T|er Federal governments lost in the sense that the plaintiffs pre-

vailed upon the court to enter a ruling againg the

. government.
Mandates' Following are abdracts of 96 rulings fdling
P within this second tier. Federal condtitutiona litiga-
PrOthItO ry tion under Section 1983 dominates the second tier,
. . as it does the firdt, with 40 of the 96 rulings. Table
|njunCt|OnS and 1 presents the dtatutes that have generated three or
. more rulings in the second tier.
Declarations that
Table |
State’ Local’ Or Second-Tier Rulings by Statute

(Three or More)

Tribal Laws Violate

Statute Number
the U.S. Constitution , of Rulings
Section 1983 40
or are Preempted by  veing righs Ac y
F e d eral L aw T|t|(eM)é(Ij)i(C,aiSdo)C|a| Security Act :
National Labor Relations Act 5

Religious Freedom Restoration Act 5
Employee Retirement Income

Security  Act 4
Indian Gaming Regulatory Act 3
Far Housng Act 3
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CAsSE ABSTRACTS

These case abstracts are arranged by the United States Code Section number of the federa statute
they primarily concern. Cases concerning the same statute are ordered by court level (Supreme Court,

Court of Appeds, Digtrict Court), and then aphabeticdly by the name of the

first party to the case. Each

abgiract contains the casetitle and citation; the name of the State, local, or tribal government or govemn-
ments involved (in itdics directly below the citation); and a paragraph describing the case and the ruling.
Some cases, particularly those brought under 42 U.S.C. 1983, adso concern provisions of the U.S. Condti-
tution. Those provisions, if any, are listed in bold type beneath the citation.

2 U.S.C. 453
Federal Election Campaign Act of 1971

Bunning v. Commonwealth of Kentucky
42 F.3d 1008 (6th Cir. 1994)

State of Kentucky

A congressional  representative  brought  action
seeking declaration that the State registry of elec-
tion finance was not entitled to investigate a poll
conducted’ by the representative’s reelection com-
mittee. The Didtrict Court entered judgment for the
representative, and awarded attorney’s fees. The
Court of Appeds affirmed in part and reversed in
part, holding that the State' s attempt to investigate
the poll was preempted by the Federal Election
Campaign Act, but that the representative was not
entitled to atorney’s fees.

12 U.S.C. 92
National Bank Act

Owensboro National Bank v. Stephens
44 F.3d 388 (6th Cir. 1994)

State of Kentucky

Nationa bank sued the commissioner of the
Kentucky Department of Insurance to require com-
pliance with 12 U.SC. 92, which permits nationd
banks to act as insurance agents in towns with
fewer than 5,000 inhabitants. The Didtrict Court
granted the bank’s motion for summary judgment.
On appedl, the Court of Appeds held that 12
USC. 92 preempts a Kentucky statute prohibiting
bank holding companies from acting as insurance
agents, and that the Kentucky statute is not protect-
ed by the McCarran-Ferguson Act.
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12 U.S.C. 1821 et seq.
Federal Deposit Insurance Act

Resolution Trust Corporation v. State of
California
851 F. Supp. 1453 (C.D. Cal 1994)

State of California

The Resolution Trust Corporation brought
quit againg the State and the Controller of Califor-
nia seeking declaratory and injunctive relief pre-
venting the state from taking custody of unclaimed
federd deposit insurance funds under Cdifornia's
Unclamed Property Law. The court held that Cali-
fornia s law was preempted by 12 U.S.C. 1822,
governing digpostion of insured deposits remain-
ing unclaimed, and that the RTC was entitled to
regtitution. The court aso permanently enjoined the
defendants from interfering with RTC’s recovery of
such funds from acquiring indtitutions.

15 U.S.C. 1 et seq.
Sherman Act

Pine RIdge Recycling, Inc. v. Butts County,
Georgia

864 F. Supp. 1338 (M.D. Ga. 1994)
DormantInterstate Commerce

County of Butts

Developer filed an action to prevent the coun-
ty from interfering with the establishment of a new
municipa solid waste landfill, seeking preiminary
injunctive relief. This court granted the preliminary
injunction on the grounds that the plaintiff showed
a likelihood of prevailing on the merits of a monop-
olization clam against the county.



Santos v. City of Houston, Texas
852 F. Supp. 601 (S.D. Tex. 1994)

City of Houston

Paintiff, an operaor of a jitney sarvice,
brought an action againgt the city for adeclaration
tha an anti-jitney ordinance violated federd
antitrust laws. This court granted the plaintiffs
summary judgment motion and held thet the ordi-
nance violated the Sherman Act and deprived the
plaintiff of his due process rights. The court perma
nently enjoined the city from enforcing the ordi-
nance.

15 U.S.C. 1331 et seq.

Federal Cigarette Labeling and
Advertising Act

Vango Media, Inc. v. City of New York
'34 F.3d 68 (2nd Cir. 1994)

City of New York

Company in the business of displaying adver-
tisng sgns on the exterior of privately owned taxi-
cabs brought an action aganst New York City, the
New York City Department of Hedth and the New
York City Taxi and Limousine Commisson, chd-
lenging a city ordinance requiring a minimum of
one public health message to be displayed for every
four tobacco advertisements displayed on property
and fadilities licensed by the city. The Didrict
Court granted the company’s motion for summary
judgment, and apped was taken. This court
affirms, holding that the Federal Cigarette Label-
ing and Advertising Act preempted the ordinance as
aoplied to the company.

15 U.S.C. 2801 et seq.
Petroleum Marketing Practices Act
Mobil Oil Corporation v. Virginia Gasoline

Marketers
34 F.3d 220 (4th Cir. 1994)

Commonwealth of Virginia

Oil company brought suit againgt the Attor-
ney Generd of Virginia, seeking declaratory and

injunctive relief from amendments to the Virginia
Petroleum Products Franchise Act. The District
Court dismissed the suit for failure to present @  jus-
ticiable case or controversy, and the oil company
appealed. The Court of Appeds reversed and
remanded. On remand, the Attorney Generd
moved for summary judgment and the oil company.
crosssmoved for summary judgment. The Didtrict
Court granted the crossmotion in pat, determining
that dl but one provison of the state amendments
were federaly preempted, and that the amendments
violated the dtate condtitution's prohibition on spe-
cia laws. The oil company appeded. This court
affirms in part and reverses in part, holding that: (1)
the Petroleum Marketing Practice Act preempted
the amendments, including the prohibitions on
quota, minimum hours, minimum renewd, and
maximum number of stations, and the rent control
provison, and (2) the amendments were not
expresdy or implicitly preempted by the Lanham
Act governing trademarks.

15 U.S.C. 3901 et seq.

Product Liability Risk Retention Act
of 1981

Preferred Physicians Mutual Risk
Retention Group v. Cuomo

865 F. Supp. 1057 (S.D.N.Y.1994)
Dormant Interstate Commerce

State of New York

Maintiffs brought suit dleging that New
York's Excess Insurance Law violated the federa
Product Liability Risk Retention Act and the Com-
merce Clause, and that defendants actions violated
the Sherman Act. The court held that the New York
lav violated the Product Liability Risk Retention
Act and prohibited the state defendants from
enforcing the offending provisons of the law in a
way that tregts plantiffs differently from licensed
insurers until the court entered a permanent injunc-
tion.

Advisory Commission on Intergovernmental Relations]?



16 U.S.C. 3117

Alaska National Interest Lands
Conservation Act

Native Village of Quinhagak v.
United States
35 F.3d 388 (9th Cir. 1994)

State of Alaska

Native Villages in Alaska and others brought
an action under the Alaska National Lands Conser-
vation Act chdlenging dtate regulations prohibiting
subsistence rainbow trout fishing and a federd reg-
ulaion excdluding navigable weters from regulation
of “public lands” The plaintiffs motion for a pre-
liminary injunction entitling them to a preference
for the taking of rainbow trout for nonwasteful sub-
sistence uses was denied by the District Court, and
plantiffs gppeded. This court reverses, holding
that: (1) there were serious questions going to the
merits as to whether there was the necessary feder-
a “interest” in the watersin dispute S0 asto make
them “public lands’ within the meaning of the Adt,
and (2) balance of hardships tipped sharply in favor
of plaintiffsin light of threstened loss of an impor-
tant subsistence food source and destruction of cul-
ture and way of life.

18 U.S.C. 922(s)
Brady Act

Mack v. United States of America
856 F. Supp. 1372 (D. Ariz. 1994)
Fifth Amendment Self-Incrimination
Tenth Amendment

Graham County Sheriff

An Arizona county sheriff brought suit
againgt the United States to challenge the condtitu-
tiondity of the Brady Act. The court held that the
Brady Act violated the Tenth Amendment under
New York v. United Sates, 505 U.S. 144, and dso
the Fifth Amendment due to vagueness.
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| 21 U.S.C. 360

Federal Food, Drug, and Cosmetic Act

Committee of Dental Amalgam Alloy
Manufacturers v.Henry

871F. Supp. 1278 (S.D.Cal. 1994)
Commerce Clause

State of California

Declaratory and injunctive rdief action was
brought seeking determination that Cdifornid's
Safe Drinking Water and Toxic Enforcement Act
was preempted by the Medica Device Amendment
(MDA) insofar as it imposed warning requirements
for dentd mercury that were different from or in
addition to requirements under MDA, and dleging
that the Act violated the Commerce Clause. The
court held that the warning requirements of the Act,
when imposed on denta mercury or products con-
taining dentd mercury, were different from, or in
addition to, specific MDA requirements and were
thus preempted. It aso held that the Act was not a
“requirement of generd gpplicability” within the
meaning of a regulation providing that the preemp-
tion provison of MDA did not preempt state or
local requirements of general applicability, and that
genuine issues of materid fact, including whether
compliance with the Act was unduly burdensome,
precluded summary judgment as to whether that
statute violated the Commerce Clause.

21 U.S.C. 451 et seq.
Poultry Products Inspection Act

National Broiler Council v.Voss
44 F.3d 740 (9th Cir. 1994)

State of California

Trade asociions filed an action claming
that the Poultry Products Inspection Act (PPIA)
preempted a Cdifornia statute prohibiting whole-
sders from usng the word “fresh” on labels for
poultry and poultry products unless poultry had
been stored at temperatures a or above 25 degrees.
Fantiffs motion for summary judgment was
granted by the Didlrict Court. On apped, this court
affirmed in part and reversed in part, holding that



the preemption clause in PPIA precluded labeling
requirements in addition to or different from those
made under PPIA-preempted prohibitory enact-
ments such as the Cdifornia labeling provision; the
Cdifornia provision was preempted both as being
in addition to and different from federd labeling
requirements; but the Cdifornia labeling provison
was severable from the remainder of the statute,
proscribing advertising, describing, holding out, or
sling as fresh poultry that was stored below 26
degrees.

National Broiler Council v. Voss
851 F. Supp. 1481 (E.D. Cal. 1994)

State of California

Poultry and meat trade associations filed an
action claiming that the Poultry Products |nspec-
tion Act preempted a California dtatute restricting
the use by wholesalers of the term “fresh” on  poul-
" try product labels to poultry that had been stored in
temperatures above 25 degrees. This court granted
the plantiffs motion for summary judgment, hold-
ing that: (1) Cdifornia's datute is preempted by
PPIA’s express preemption provison, and (2)
because the preemption provision is not severable
from the datute, an injunction barring the labding
provison would dso bar enforcement of the
remainder of the statute. The court therefore per-
manently enjoined the defendant from enforcing
the Cdifornia statute until further order.

25 U.S.C. 331
Indian General Allotment Act

Cree v. Waterbury
873 F. Supp. 404 (E.D.Wash. 1994)

State of Washington

Tribe members and one non-member employ-
ee of the tribe brought actions againgt traffic offi-
cers for issuing citations for the tribe's falure to
pay licensing fees and to obtain permits for trucks
used to haul tribal timber to market over state high-
ways. This court granted the defendant’s motion for
summary judgment dismissng the independent
tribd sovereignty dams. The plantiffs motion for
summary judgment regarding the meaning of “in

common with” in Article Il was granted. This
court granted the plaintiffs prayer for declaratory
relief of the Yakamas Treaty right to travel, and
denies injunctive relief under Sec. 1983.

Southern Ute Indian Tribe v. Board of
County Commissioners
855 F. Supp. 1194 (D.Colo. 1994)

La Plata County
State of Colorado
Southern Ute Indian Tribe

Indian tribe filed a lawsuit againg taxation of
red property interests by the county and the state.
Issues under congderation included: (1) whether
the didrict court had jurisdiction over the matter;
(2) whether the county and the state could directly
tax redl property interests held by the tribe in fee
smple, and (3) whether the county and state could
tax third parties holding red property interests
within the reservation where such tax aso impacts
the tribe's derivative interest. The court held that it
did have juridiction over the matter, and that
absent any further congressond or presdentid
action, the county and state could not directly tax
redl property interests held by thetribe in feesm-
ple, nor may they tax minerd interests owned by
the tribe relating to lands within the boundaries of
the reservation. The court entered an injunction
prohibiting the county and state from directly tax-
ing red property interests held by the tribe in fee
smple or minerd interests on land within bound-
aies of the reservation.

25 U.S.C. 2701 et seq.
Indian Gaming Regulatory Act

Cabazon Band of Mission Indians v. Wilson
37 F.3d 430 (9th Cir. 1994)

State of California

Maintiff Indian band chdlenged the da€e's
authority to collect license fees from a racing asso-
ciaion conducting Smulcast wagering on triba
lands. The Didlrict Court entered judgment for the
gate. The Court of Appeals reversed the Didtrict
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Court’ s decision on the grounds that the Indian C
Gaming Regulatory Act preempted the state from
taxing off-track betting activities on tribd lands.

Cabazon Band of Mission Indians v. Wilson
23 F.3d 1535 (9th Cir. 1994)

State of California

Native American tribe brought an action to
chdlenge the date’'s authority to collect license
fees from an organization hired to adminiger the
off-track betting facility and activities on reserva
tions. The Digtrict Court entered judgment for the
date. The Court of Appeds reversed on the
grounds that the Indian Gaming Regulatory Act
(IGRA) expresdy withheld from the dates the
authority to impose any tax, fee, charge, or other
assessment on an Indian tribe or by any other per-
son or entity authorized by an Indian tribe to
engage in an activity within the meaning of IGRA.
Here, racing associations were expressly autho-
rized to conduct “smulcast wagering,” an activity
covered by Class Il of IGRA.

Sycuan Band v. Roache
38 F.3d 402 (9th Cir. 1994)

State of California

Indian tribes that operated gaming centers on
thelr reservations brought an action for declaratory
reief and injunctions againgt Cdifornia dtate pros-
ecutions of individuas employed in the tribe's
gaming centers. The Digtrict Court granted declara-
tory and injunctive relief in favor of the tribes. The
Court of Appeds affirmed on the grounds that: (1)
Cdifornia public law only grants Cdifornia and
certain other dtates jurisdiction over crimina viola
tions and civil causes of action on Indian reserva
tions, but leaves civil regulatory jurisdiction in the
hands of the tribes, (2) under IGRA, the state has
no authority to prosecute employees of Indian
tribes for conducting the tribes gaming on Indian
reservations, and (3) IGRA made Cdifornia law
againg Class Il gaming devices applicable in Indi-
an country, but granted the federd government
exclusive power to enforce that law, such that the
Cdifornia public law provison was impliedly
repeded by IGRA.
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beur D'Alene Tribe v. State of Idaho
842 F. Supp. 1288 (D. Idaho 1994)

State of Idaho

Indian tribes and the state brought declaratory
judgment actions regarding individud rights and
obligations under IGRA. Parties cross-motioned
for summary judgment. The court held that: (1) law
and policy at the time of the court decison, not a
the time the tribes requested negotiations, would
guide analysis, (2) the state was not required to
negotiate about gaming activities not permitted by
Idaho law; and (3) the state was not allowed to
operate a lottery absent tribal permission.

29 U.S.C. 151 et seq.
National Labor Relations Act

Livadas v. Bradshaw
114 S. Ct. 2068 (1994)

California Department of Labor

Paintiff employee sued the Commissoner of
Labor, dleging that enforcement of Sate law
deprived her of benefits of federd law. State law
required employers to pay employees wages
immediately on discharge. The plaintiffs employer
refused to comply, so she requested that the defen-
dant commissioner intervene. The defendant stated
that he was unable to enforce the law for the plain-
tiff because her employment contract was governed
by collective-bargaining agreements containing an
arbitration dause. The plantiff sued in Didrict
Court, dleging that the nonenforcement policy vio-
lated her rights under the National Labor Relations
Act (NLRA). The Digrict Court held that NLRA
preempted Sate law, and granted summary judg-
ment in the plaintiffs favor. The Court of Appeds
held that the plaintiff’s federd rights had not been
infringed because she was merely asserting that the

defendant had misinterpreted state law. The court
reversed the lower court and held that: (1) federa
law preempted the state's policy of not requiring
employers to pay al wages due to discharged
employees, and (2) the plaintiff was entitled to seek
relief under 42 U.S.C. 1983 because she was
deprived of the privileges of federa law.



Bud Antle, Inc.v. Barbosa
35 F.3d 1355 (9th Cir. 1994)

State of California

Employer brought action against members
and the executive secretary of the Cdifornia Agri-
cultural Labor Relations Board (ALRB), daming
that the National Labor Relations Act ousted
ALRB of jurisdiction to adjudicate various unfair
labor practice charges then pending before ALRB.
The Didrict Court held that NLRA did not preempt
ALRB jurisdiction over charges and that it was
required to abstain pursuant to the Younger doc-
trine. This court affirms in part and reverses in par,
holding that: (1) the Anti-Injunction Act did not
prevent relief; (2) Younger abstention was inappro-
priate; and (3) NLRA preempted ALRB of jurisdic-
tion over charges.

Cannonv. Edgar
3 F.3d 880 (7th Cir. 1994)

State of lllinois

Union of gravediggers and union leaders
brought suit chdlenging the Illinois Burid Rights
Act. The union aleged that the Act, which requires
that cemeteries and gravediggers negotiate for
establishment of a pool of workers designated to
perform religioudy required interments during
labor disputes, was preempted by NLRA. The Dis
trict Court granted summary judgment for the
plantiffs, and defendants gppedled. This court
afirms, holding that: (1) exceptions to the Garmon
doctrine were not gpplicable to save the Burid
Rights Act from preemption, and (2) the Burid
Rights Act was aso preempted by NLRA under the
Machinists preemption  doctrine.

Alameda Newspapers, Inc. v. City
of Oakland
860 F. Supp. 1428 (N.D. Cal. 1994)

City of Oakland

Newspaper brought suit against the city after
the city council passed a resolution endorsing a
union boycott of the newspaper, and canceling its
advertisng and subscriptions. The paper contended
that the resolution was preempted by NLRA. The
court held that the resolution was regulatory in

nature and was therefore preempted by NLRA as
an attempt by the city to interfere in the free play of
economic forces permitted by NLRA in collective
bargaining disputes, and the Norris-LaGuardia Act
(prohibiting punishment by a court for voicing an
opinion regarding labor disputes) applied only to
individuals and not to the city. The court declared
that the Oakland City Council resolution is pre-
empted by NLRA and thusinvdid. It permanently
enjoined the defendants from enforcing the resolu-
tion, endorsng the boycott againg the plantiff by
the AFL-CIO, and requesting any citizen to stop
purchasing or advertisng in the plaintiffs publica:
tions, and ordered the defendants to reinstate any
subscriptions to the plaintiff’'s paper that they
directed to be canceled because of the [abor dis-
pute.

Washington Service Contractors Coalition
v. District of Columbia
858 F. Supp. 1219 (D.D.C. 1994)

District of Columbia

Private contractors chalenged the Didtrict of
Columhia's newly enacted Displaced Workers Pro-
tection Act, requiring contractors who provide cer-
tan types of services to retan many of ther
predecessors  employees after the contractors have
taken over service contracts. The court entered a
judgment declaring that NLRA preempts the Dis-
trict’s law, and permanently enjoined the defen-
dants from enforcing it.

29 U.S.C. 1001 et seq.

Employee Retirement Income
Security Act

Associated Builders and Contractorsv.
Perry
869 F. Supp. 1239 (E.D.Mich. 1994)

State of Michigan

Contractors association brought an action
agang the director of the Michigan Depatment of
Labor (MDOL) chalenging enforcement of the
Michigan Prevalling Wage Act. A condruction
union associdion intervened. The union associa-
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tion and the director moved for partid summary
judgment. The court held that the federa  Employee
Retirement Income Security Act (ERISA) preempt-
ed the MDOL policy of not crediting fringe bene-
fits pad in excess of the fringe benefit component
of the prevailing wage reguirement, and preempted
the apprenticeship requirements under the Act. The
court declared the Act unenforcesble as a whole
because it held that vaid portions of Act were not
severable from invaid portions.

Connecticut Hospital Association v. Pogue
870 F. Supp. 444 (D.Conn. 1994)

State of Connecticut

Faintiff Connecticut Hospitd Association
sought to enjoin defendants from enforcing a Con-
necticut statute that abolished the pooling mecha:
nism component of the Uncompensated Cam Pool
Act. The court held that ERISA preempted the
Connecticut statute, and enjoined the defendants
from enforcing the relevant sections of the statute.

New York State Health Maintenance
Organization Conferencev. Curiale
1994 WL 482951

State of New York

Paintiffs sued to enjoin enforcement of New
York’'s Pooling Regulaion, which establishes a
demographic pooling arrangement whereby the
demographic characteristics of HMOs and insurers
are compared to a regiona average. The court held
that ERISA preempted the Pooling Regulation and
granted the injunction.

United States v. City of Toledo
887 F. Supp. 598 (N.D. Ohio 1994)

city of Toledo

EPA and the Ohio EPA brought suit against
the city aleging that discharges of pollutants from
the city’s wastewater trestment plant exceed the
limits imposed by permits issued by the state EPA
and the Clean Water Act. This court granted plain-
tiffs motion for partid summary judgment, hold-
ing that the city’s claims didn't preclude EPA from
edablishing that discharge of pollutants from the
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city’s waste water plant exceeded limits imposed
by permits.

42 U.S.C. (no section number)
Housing and Development Act

Louisiana Landmarks Society v. City
of New Orleans
1194 WL 715606 (E.D.La. 1994)

City of New Orleans

Mantiff Louidana Landmarks Society
brought suit againgt the City of New Orleans, seek-
ing a temporary restraining order barring demoli-
tion of the Joan of Arc Plaza until it was able to
determine whether demolition was appropriate.
The court held that, because the Plaza was funded
in part by afederd grant under Section 702 (@) of
the Housing and Development Act, the plaintiff was
entitled to a temporary resraining order prohibiting
defendants from disposing of or converting the use
of any of the property of the Plaza unless approved
by the Secretary of Interior. (There is no United
States Code cite available because the relevant sec-
tions of the Housing and Development Act have
since been repealed.)

42 U.S.C. 1396
Title X/X, Social Security Act

Indiana Pharmacists Association v. Indiana
Family and Social Services Administration
881 F. Supp. 395 (S.D.Ind. 1994)

State of Indiana

Raintiffs camed that federd law prevents
enforcement of Indiana Medicaid regulations that
reduce the amount paid to pharmacies for medi-
cines without regard to the ahility of the pharmacy
to collect the copayment. The court held that the
Indiana regulations violated the federd Medicaid
Act, and granted declaratory and injunctive reief,
but deferred ruling on the issues of monetary dam-
ages and class certification.



Little Rock Family Planning Services v.
Dalton

880 F. Supp. 809 (E.D. Ark. 1994)
Article VI Supremacy Clause

State of Arkansas

Clinics and doctors brought injunctive and
declaratory action on behdf of themselves and of
Arkansas Medicaid-eligible women on the grounds
that an amendment to the Arkansas Congdtitution
providing that no public funds will be used to pay
for abortion except to save mother’s life violated
the federd Hyde Amendment, which required
dates participating in the federa Medicad pro-
gram to pay for abortions in cases where pregnancy
is the result of rape or incest, as well as abortions to
save the mother's life. The court held that the dtate
congtitutiond  amendment violated federa law and
declared it invdid inits entirety.

Planned Parenthood Affiliates of Michigan
v. Engler
880 F. Supp. 406 (W.D. Mich. 1994)

State of Michigan

Plaintiffs, abortion providers and patients,
filed suit after the Michigan legidature prohibited
al funding of abortions except to save the life of
the mother. The plaintiffs argued that this was pre-
empted by the Hyde Amendment, which permits
funding in cases of rape or incest. The court agreed
that the Hyde Amendment preempted the state law
and granted summary judgment on the merits to the
plantiffs.

Planned Parenthood v. Wright
1994 WL (N.D.IIL.)

State of Illinois

Faintiff Planned Parenthood had received a
temporary redtraining order prohibiting Illinois
from enforcing a state law  that prohibits Medicaid
payments for abortions that were the result of rape
or incest, on the grounds that the law was preempt-
ed by the Hyde Amendment. Upon expiration of
the temporary restraining order, Planned Parent-
hood sought, and the court granted, a permanent
injunction.

Stephensv. Childers
1984 WL 761468 (E.D. Ky. Nov. 4, 1994)
Fourteenth Amendment Due Process

State of Kentucky

Maintiffs sought declaratory and injunctive
relief under 42 U.S.C. 1983, dleging that the
defendants  actions in promulgating changes to the
reimbursement methodology for physicians who
paticipate in the Medicaid program, and an accom-
panying $50 million reduction in reimbursement
rates, violate the federal Medicaid Act and its
implementing regulations, and the plaintiffs right
to due process. In addition, the plaintiffs contend
that unless a preliminary injunction is granted pro-
hibiting the enforcement of the new reimbursement
system, they and their patients will suffer irrepara:
ble harm. This court granted the preliminary
injunction, holding that: (1) physician remburse-
ment rates for services rendered to Medicaid recip-
ients are not proper if the methods and procedures
used in formulating the rates are merely an exercise
to make the best case to support the state' s rates
and the state considers only factors favorable to its
position; (2) defendants actions in reducing the
rembursement levels of physician providers of
Medicad services were arbitrary and capricious
because they falled to articulate a rational connec-
tion between facts found as relevant factors out-
lined in the federd Satute and their decison to
reduce the provider reimbursement rates by $50
million; (3) the state budget cannot be the deciding
factor in rate reductions; (4) defendants falled to
establish a procedurdly sound rate-setting method-
ology that considered the relevant factors outlined
in the equal access provison; (5) defendants violat-
ed due process by cutting reimbursement rates
without due notice; and (6) plaintiffs have shown a
subgtantia likelihood of success on the merits and
irreparable harm, and, therefore, issuance of a pre-
liminary injunction is appropriate.

Visiting Nurse Association

of North Shore, Inc. v. Bullen

866 F. Supp. 1444 (D. Mass. 1994)
Fourteenth Amendment Due Process

State of Massachusetts

Providers of home hedth services brought
auit chalenging rates set by the dtate under the  fed-
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eral Medicaid Act (42 U.S.C. 1396). The court
granted the plaintiffs mation for partid summary
judgment on the claim that the implementation of
the current class rate did not comply with the notice
requirement of the federdl Medicaid Act, and grant-
ed an injunction stopping implementation until the
date complies with. the regulations. The court
dayed the judgment pending a determination of
how quickly state compliance could be effected.

Bridgeport Coalition for Fair
Representation v. City of Bridgeport

26 F.3d 271 (2nd Cir. 1994)
City of Bridgeport

Coadlition for Fair Representation and others
sought and obtained a preliminary injunction pro-
hibiting the City of Bridgeport, Connecticut, from
conducting city elections under a 1993 reapportion-
ment plan, which the Didrict Court held till dilut-
ed minority voting power. The Court of Appeds
affirmed, but remanded for modifications.

42 U.S.C. 1973
Voting Rights Act

Marks v. Stinson
19F.3d 873 (3rd Cir. 1994)

City and County of Philadelphia

Losing State senate candidate, state political
committee, and eight named voters brought action
agang the winning candidate, candidate's cam-
paign, the Board of Elections and various individu-
ds, aleging violations of the Voting Rights Act and
the Civil Rights Act in connection with the election.
The Didrict Court found thet certain eection offi-
cials had conspired with the winning candidate to
cause numerous illegally obtained absentee balots
to be cast and issued a preiminary injunction
enjoining the winning candidate from exercisng
any of the authority of the office of State senator
and directing the Board of Elections to certify the
losing candidate. The Court of Appeals vacates in
part, holding that: (1) the Didrict Court did not err
in refusing to abstain and (2) the Digtrict Court was
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not judtified in ordering certification of the losing
candidate.

Dillard v. City of Greensboro
865 F. Supp. 773 (M.D. Ala. 1994)
Fourteenth Amendment Equal Protection

City of Greensboro

Black voters filed an action chdlenging the
election of the city council under the Voting Rights
Act, and requested that their proposed plan be
adopted. This court held that the plaintiffs redis-
tricting plan would be adopted, prohibiting minori-
ty vote dilution, and the defendants would be
enjoined from using the current plan in future elec-
tions.

Dye v. McKeithen

856 F. Supp. 303 (W.D. La. 1994)
Fourteenth Amendment Equal Protection
FifteenthAmendment

Vernon Parish School Board

Voters brought an action for injunctive relief,
challenging the vdidity of the parish school board
regpportionment. The court held that: (1) the school
board resolution adopting the regpportionment plan
violated provisons of Louisana law providing
authority for regpportionment by not publishing the
plan or satisfying the content requirements of the
datute; (2) population deviation between digtricts
in the plan exceeded the acceptable levels, and (3)
the exclusion of a census tract containing a military
base violated equal protection principles. The court
aso held, however, that the mere existence of a
multimember district and resdency requirements
were not sufficient to sugtain the cdlaim assarting a
violation of equal protection. The court enjoined
implementation of the plan as violaive of the U.S.
Congtitution and Louisana law.

Hays v. State of Louisiana
862 F. Supp. 119 (W.D. La. 1994)
Fourteenth Amendment Equal Protection

State of Louisiana

The dtate adopted a new redistricting scheme
creating a second mgority-minority digtrict. This
court held that: (1) the new districting map reflect-



ed racid gerrymandering; (2) the Voting Rights Act
does not compel such creation of a second majori-
ty-minority digtrict; and (3) the creation wasn't
necessary to remedy discrimination. Because the
date could not justify the measures, the court held
that efforts to creste a second minority-mgority
digtrict violated the plaintiffs equa protection
rights, and declared it null and void. The court then
devised a congressond districting plan of its own.

Johnson v. Desoto County Board of
Commissioners
888 F. Supp. 1376 (M.D. Fla. 1994)

Helen Washington v. Arcadia City Council
First Amendment Establishment
Thirteenth Amendment

County Board of Commissioners
City Council of Arcadia

African-Americans brought an action against
the county board of commissioners and city council
dleging vidlations of the Voting Rights Act. This
court held that the county would be enjoined from
using the a-large election method for school board
members for future elections, but not for eection of
county  commissioners.

Johnson v. Miller
864 F. Supp. 1354 (S.D. Ga. 1994)
Fourteenth Amendment Equal Protection

State of Georgia

Suit was brought chalenging the congtitution-
adly of congressond didricts in Georgia, seeking
injunction againg the further use of the digtricting
plan in elections. This court granted the injunction.
It held that the plan was uncongtitutional because it
had been influenced by racia gerrymandering, and
that proportiona representation was not a com-
peling date interest judtifying the plan.

Straw v, Barbour County
864 F. Supp. 1148 (M.D. Ala. 1994)

Barbour County

Mantiffs brought an action chdlenging the
digtricting scheme for the dection of the county
commisson. This court entered judgment for the
plantiffs, holding that the current digtricting

scheme was malapportioned and Violated the Four-
teenth Amendment. The court declared that the
new digricting plan was congtitutional and enjoined
the defendants from using the current didtricting
sysem for future dections and from faling to
implement the new scheme.

Verav.Richards

861F. Supp. 1304 (S.D. Tex. 1994)
Fourteenth Amendment Equal Protection
FifteenthAmendment

State of Texas

Voters brought suit dleging that the State
redigtricting plan violated the Voting Rights Act and
the U.S. Conditution by being racidly segregated.
They sought declaratory and injunctive relief. The

‘| court held that the districts were so misshapen that

racid segregation was the only possible explana
tion for the location of boundaries. The court
declared the plan uncondtitutiond.

White v. State of Alabama
867 F. Supp. 1519 (M.D. Ala. 1994)
Fourteenth Amendment Equal Protection

State of Alabama

Black voters brought an action under the Vot-
ing Rights Act chdlenging the sysem of decting
Alabama gppdlate judges. The plantiffs and
defendants submitted a find judgment for
aoproval, and the court approved and adopted the
proposed judgment, holding that the settlement was
far and did not violate equal protection or the Vot
ing Rights Act. The final judgment ordered the gov-
emnor to appoint minority preferred candidates to a
limited number of appellate judgeships.

City of Ladue v. Gilleo
114 S. Ct 2038 (1994)
FirstAmendment Speech/Press

City of Ladue, Missouri

Pantiff resdent sued the city for a perma-
nent injunction to enjoin the city from enforcing
the regulation preventing her from displaying a
sgn reading “For Peace in the Gulf’ in the window
of her home but dlowing ten exemptions to the
regulation. The city contended that it had an inter-
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ed in keeping the city free of visud clutter. The
digrict court granted the plaintiffs motion for
summary judgment againg the city, holding that
the ordinance violated the Firs Amendment pro-
tection of free sgpeech. The Court of Appeds
affirmed and modified. The Supreme Court
affirmed the Court of Appedls, holding that the
city's regulation violated the plaintiff’s free speech
rights.

42 U.S.C. 1983
Section 1983

Cooper v. McBeath
11F.3d 647 (5th Cir. 1994)
Dormant Interstate Commerce

State of Texas

An action was brought chalenging the consti-
tutiondity of provisions of the Texas acoholic bev-
erage code imposing resdency requirements on
permit holders. The District Court struck down the
provisons, and defendants appedled. The Court of
Appesls affirms, holding that: (1) amendments to
the acoholic beverage code did not render the case
moot; (2) plaintiffs who had the option to purchase
amgority interest in permit holder had standing;
and (3) resdency requirements violate the Com-
merce Clause.

Cullenv. Fliegner
18 F.3d 96 (2nd Cir. 1994)
First Amendment Speech/Press

Tuxedo, New York, Union Free
School District

Teacher brought an action chdlenging the
school digtrict’s method of enforcing the statutory
prohibition of eectioneering within 100 feet of a
polling place during a school board dection. The
school digtrict obligated the ingpector of dections
to place distance markers containing notice of the
electioneering prohibition a a distance of 100 feet
from the polling place. The Didtrict Court perma:
nently enjoined disciplinary proceeding, and the
school district appeded. The Court of Appeals
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afirms, holding that: (1) the school digtrict had not
given notice required by datute; (2) Younger
abstention was not required, (3) the teacher had not
waived the right to have dams heard in federd
digtrict court; and (4) award of attorney’s fees was

proper.

Day v.Holahan
34 F.3d 1356 (8th Cir. 1994)
FirstAmendment Speech/Press

State of Minnesota

Political candidates, politicd funds, paliticd
contributors, and a nonprofit corporation brought
congtitutional  challenges to Minnesota's campaign
finance reform laws. The Didrict Court struck
some provisons and upheld others, and apped was
taken. This court affirms in part and reverses in
part, holding that: (1) the Statute providing an
increase in a candidate’s expenditure limit and pub-
lic subsdies based on amounts of independent
expenditures violated the firs amendment rights of
those making independent expenditures, (2) the
statute denying exemption from prohibition against
independent expenditures by corporations was
uncongtitutiona as gpplied to the nonprofit corpo-
ration; and (3) the $100 limit on contributions to
and from politica committees was 0 low as to
infringe on aitizens first amendment rights.

Harris v. Joint School District No. 241
41 F.3d 447 (9th Cir. 1994)
First Amendment Establishment

City of Grangeville, Idaho

Students and parents of students brought suit
chdlenging the conditutiondity of prayer during a
public high school graduation ceremony. The Dis
trict Court held that the prayers did not violate the
Establishment Clause and declined to rule on the
state law issues. The Court of Appeals affirmed in
part and reversed in part, holding that: (1) declining
to decide whether school prayers violated the Idaho
condtitution was not an abuse of discretion; (2)
school prayer violated the First Amendment estab-
lishment clause; and (3) prohibiting prayer did not
violate speech or free exercise rights of students
desring prayer.



Loschiavo v. City of Dearborn

33 F.3d 646 (6th Cir. 1994)

First Amendment Speech/Press
Fourteenth Amendment Due Process

City of Dearborn, Michigan

Homeowners who inddled a receive-only
satellite dish antenna sued the city, claiming that a
city zoning ordinance forbidding antennas exceed-
ing Sze limitaions violated their rights under the
Firg and Fourteenth Amendments and that the
ordinance was preempted by a Federa Communi-
cations Commission (FCC) regulation. The District
Court granted summary judgment for the city on
the dams that plaintiffs were denied condtitutiona
rights, but held that the FCC regulation preempted
the city ordinance and enjoined enforcement. The
Court of Appeds reversed and affirmed the entry
of the permanent injunction, holding that: (1) FCC
regulation prohibiting enforcement of loca zoning
ordinances that unduly interfered with ingtalation
of individua sadlite antennas creeted a privae
right of action under 42 USC. 1983, and (2) per-
manent injunction precluding city enforcement of
this zoning ordinance was proper.

Louisiana Debating and Literary
Association v. City of New Orleans
42 F.3d 1463 (5th Cir. 1995)

First Amendment Speech/Press

City of New Orleans

Private clubs sued the city, chdlenging the
ordinance prohibiting discrimination in places of
public accommodation as gpplied. The Didrict
Court declared the ordinance uncongtitutional. The
Court of Appeds affirmed, holding that: (1) the
federa court was not required to abstain to alow
the discrimination clam againg the clubs to pro-
ceed as provided under the ordinance; (2) the clubs
were socid in nature, as opposed to having a busi-
ness purpose, and were entitled to the fullest pro-
tection of the associationd rights under the First
Amendment; and (3) ordinance procedures govern-
ing adminigtrative adjudication of cdlams, dthough
they furthered compelling dtate interest in eradicat-
ing discrimination, were not the least intrusve
means of accomplishing the objective because they
impermissibly impinged on the privacy rights of
members.

Nichols v. Nix
1994 WL 20653 (6th Cir. Jan. 28, 1994)
First Amendment Speech/Press

State of lowa

Prisoner brought an action againgt a prison
mailroom derk for violating his Firs Amendment
rights by denying him access to three publications
from the Church of Jesus Christ Christian. The Dis-
trict Court granted injunctive rdief in favor of the
prisoner, and the mail clerk appeded, arguing that
there was no evidence of any conduct by him on
which to establish liability. The Court of Appeds
affirmed the grant of injunctive rdief, holding that
the evidence showed that the defendant had signed
the rgiection noatice for the magazines and could
therefore be held liable.

Triplet-t Grille, Inc. v. City of Akron
40 F.3d 129 (6th Cir. 1994)
FirstAmendment Speech/Press

City of Akron

Operator of the club brought an action against
the City of Akron, chdlenging the condtitutionality
of a public indecency ordinance. The Didtrict Court
held that the ordinance was substantialy overbroad
and violated the Firs Amendment, and the city
gppealed. The Court of Appeals affumed, holding
that: (1) the indecency ordinance did not violate the
Firs Amendment as applied to prohibit nude danc-
ing a the club, despite the clam that the ordinance
was not enacted to combat the secondary effects of
adult entertainment, but (2) the ordinance, facidly
banning dl nudity in public places, was unconstitu-
tiond under the Firs Amendment’s overbreadth
doctrine, as the city had faled to demongtrate a link
between nudity in nonadult entertainment and sec-
ondary effects.

Washegesic v. Bloomingdale Public
Schools

33F.3d 679 (6th Cir. 1994)

First Amendment Establishment

City of Bloomingdale

Student brought an action to compd the
school district to remove a portrait of Jesus Christ
from display in a hdlway. The Didrict Court
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ordered the removal of the portrait, and the school
digtrict appedled. The Court of Appedlsaffirmed,
holding that the (1) the student’s graduation from
school did not render the action moot, and (2) dis
play of the portrait violated the Establishment
Clause.

Yniguez v. Arizonans for Official English
42F.3d 1217 (9th Cir. 1994)

First Amendment Speech/Press
Fourteenth Amendment Due Process

State of Arizona

State employee filed an action againg the
dtate, governor, atorney general, State senator, and
director of the Arizona Department of Administra
tion seeking an injunction againg Sate enforce-
ment of the article of the Arizona Congtitution
entitled “English as the Official Language,” and a
declaration that the article violated the First and
Fourteenth Amendments of the conditution, as
well as the federd civil rights laws. The Didrict
Court found that the article was facidly overbroad
in violation of the Firs Amendment and granted
declaratory relief. The sponsor of the aticle
gppeded the declaratory judgment, and the
employee cross-appealed, requesting nominal  dam-
ages. The Court of Appedls affirmed in part and
reversed in part, holding that: (1) the article was
uncongtitutionally overbroad and (2) the employee
was entitled to nomina damages.

Alpine Christian Fellowship v. Pitkin

County

870 F. Supp. 991 (D.Colo. 1994)

First Amendment Free Exercise

Fourteenth Amendment Privileges
and immunities

Pitkin County

Church brought a avil rights action seeking
declaratory and injunctive relief, chdlenging the
county’s denid of a specid permit dlowing the
church to operate a rdigious schoal in the church
building. This court held that the county’s denia of
a specid permit that would alow the church to
operate the religious school in aresdentia neigh-
borhood not zoned for schools violated the
church’s First Amendment right to free exercise of
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religion. The plaintiffs dam for the declaratory
judgment was granted, as wel as a permanent
injunction regtraining the county from enforcing
the specia use requirement of its land use code to
preclude this school use of the church building.

American Constitutional Law
Foundation,inc.v. Meyer

870 F. Supp. 995 (D.Colo. 1994)
FirstAmendment Speech/Press
Fourteenth Amendment Equal Protection

State of Colorado

Public interest organization and Colorado res-
idents brought an action for declaratory and injunc-
tive rdief from redrictions on drculaion and
submission of petitions to propose sate laws and
condtitutional  amendments. The court held that: (1)
the provison compelling circulators to wear identi-
fication badges was an uncongtitutional burden on
political liberty; (2) requiring circulators to be reg-
istered voters eigible to vote on the measure which
is the subject of the petition was valid, (3) requiring
monthly reports on paid circulators was an invaid
restriction on core political speech; (4) requiring
petitions to be circulated within a six-month period
was not an undue redtriction; and (5) the state had
compelling need for names and addresses of circu-
lators in the affidavit attesting to the validity of Sig-
natures. The court entered a judgment declaring
that the specified provisons of the Colorado
Revised Statutes were invaid and permanently
enjoining the Colorado Secretary of State from
enforcing those provisions.

Ayers-Schaffner v. DiStefano

860 F. Supp. 918 (D.R.l. 1994)

First Amendment Speech/Press
Fourteenth Amendment Equal Protection

Rhode Island Board of Elections

Registered voters who did not vote in the firgt
primary election for school committee, but wished
to vote in a new election after the first election was
invdidated, brought suit agans members of the
board of elections. The judge held that limiting vot-
ers to those who voted in the first election violated
the plantiffs rights The court permanently
enjoined the defendants from limiting the primary



glection to those voters who voted in the June 7 pri-
mary election, and requited the defendants to per-
mit al duly registered voters to vote in the October
primaries.

Central Avenue Enterprises v. City

of Las Cruces

845 F. Supp. 1499 (N.D.M. 1994)

First Amendment Speech/Press
Fourteenth Amendment Due Process

city of Las Cruces

Action was brought chdlenging an ordiice
requiring a specid use permit to operate an adult
bookstore or adult amusement establishment. On
the plaintiffs motion for prdiminary injunction,
the court held that the ordinance, which described
an adult bookstore or video store as providing
meaterids relating to “specified sexud activities or
specified anatomicd areas’ without defining these
terms, was impermissibly vague and violated both
firs amendment and due process guarantees.

Golubav. School District of Ripon
874 F. Supp. 242 (E.D.Wis. 1994)
First Amendment Establishment

State of Wisconsin

Student sought and obtained an injunction
prohibiting school authorities from induding rdli-
gious prayer in school commencement proceed-
ings. After school officials failed to stop students
from praying before the commencement proceed-
ings, the student moved for afinding of civil con-
tempt. The court held that school officials’ falure
to try to stop student prayer did not violate the
injunction prohibiting officials from knowingly
dlowing student prayer.

Hechlnger v. Metropolitan Washington
AirportsAuthority

846 F. Supp. 902 (D.D.C. 1994)
Articlell

District of Columbia

Citizens group brought an action chalenging
condtitutiondity of the Metropalitan Washington
Airports Authority’s board of review. Parties cross-
moved for summary judgment. Tbe court held that

the board violated the doctrine of separation of
powers and the Appointments Clause.

lllinois Sporting Goods Association v.
County of Cook

846 F. Supp. 683 (N.D.IlIl. 1994)
Fourteenth Amendment Due Process

county of Cook

Gun shop operators filed a declaratory action
to chalenge a county ordinance prohibiting opera-
tion of gun shops within one-haf mile of a park or
school, and to request preliminary injunctive relief.
The court granted the preliminary injunction

Ingebretsen v. Jackson Public School
District

864 F. Supp. 1473 (S.D. Miss. 1994)
First Amendment Establishment

Jackson Public School District
State of Mississippi

Students and parents brought action against
the school digtrict, school officials, and State attor-
ney genera, chalenging a dtate statute that permit-
ted public school students to initiate nonsectarian
prayer at school events as violative of the Estab-
lishment Clause. This court enjoined the enforce-
ment of al parts of the statuté, except the provision
dlowing nonsectarian voluntary prayer a high
school  commencement  ceremonies.

International Caucus v. City of
Montgomery

856 F. Supp. 1552 (M.D. Ala. 1994)
First Amendment Speech/Press

City of Montgomery

A politica organizetion challenged a ban on
the placement of tables on public sidewaks for the
digribution of literature. The court held that
dthough there was a dgnificant governmentd
interest in protecting the safety and convenience of
the people using the sdewalk, the ban was over-
broad because it suppressed a great quantity of
gpeech that did not cause problems. The court
declared the ban uncongtitutional.
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Johnson v. County of Los Angeles
Fire Department

865 F. Supp. 1430 (C.D. Cal. 1994)
First Amendment Speech/Press
Fourteenth Amendment Due Process

County of Los Angeles

Captain in the county fire department sued the
department, claiming that the department’ s sexua
harassment policy violated his right to free speech,
and seeking a declaratory judgment that the policy
was unconditutiond and a permanent injunction
preventing enforcement of the policy. The court
held that the policy was invdid as gpplied to the
plantiffs private reading of a pornographic magea:
zine, and ordered the defendant to not ban such
activity.

Johnston-Loehnerv. O'Brien

859 F. Supp. 575 (M.D.Fla. 1994)

First Amendment Speech/Press
Fourteenth Amendment Due Process

State of Florida

Suit was brought on behdf of an dementary
school student, challenging the condtitutionaity of
a school policy requiring prior gpprova by the
superintendent before distribution of non-school
materials. The court held that the restriction was an
impermissible content-based prior restraint on
gpeech in violation of the First and Fourteenth
Amendments. The court enjoined the defendants
from enforcing that portion of the school policy
requiring that students obtain the review and
approval of school officials before distributing
written materia, and held that the student was enti-
tled to atorney’'s fees.

Leev. State of Oregon

869 F. Supp. 1491 (D.Or. 1994)
Fourteenth Amendment Equal Protection
Fourteenth Amendment Due Process

State of Oregon

Phydcians, termindly ill patients, and res-
dentidl care facilities sued the state, challenging the
condtitutiondlity of Measure 16, passed by Oregon
voters, which authorizes physician-assisted suicide
for the termindly ill. Plaintiffs moved for preimi-
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nary injunction. This court held that: (1) the plain-
tiff had standing; (2) serious questions were pre-
sented as to whether Measure 16 violated the
plaintiffs freedom of association, freedom of reli-
gion, due process, and equal protection rights, and
(3) baance of hardships favored the plaintiffs. This
court granted a prdiminary injunction enjoining
defendant Attorney Generd and Didtrict Attorney
from recognizing the exception from the homicide
laws created by Measure 16. The court aso (1) per-
manently enjoined members of the state board of
medica examiners from recognizing the exception
from the standard of professiona conduct created
by Measure 16; (2) permanently enjoined defen-
dant Oregon Hedlth Sciences Universty Hospita
from dlowing asssted suicides; and (3) preliminar-
ily enjoined defendants from bringing any suit

“based on Measure 16 againgt any plaintiff for refus

ing to assst or advise a patient on the bads of a
religious  objection.

Limit v. Maleng
847 F. Supp. 1138 (W.D.Wash. 1994)
First Amendment Speech/Press

King county

Politicd action group and its president
brought an action challenging the condtitutiondity
of the Washington atute crimindizing payment of
signature gatherers on a per signature basis for ini-
tiative and referendum petitions. The group and
president moved for summary judgment. The court
held that the datute was an unconditutiona
infringement on freedom of political speech.

McCormack v. Township of Clinton
872 F. Supp. 1320 (D.N.J. 1994)
FirstAmendment Speech/Press

Township of Clinton

Paintiff chalenged a township ordinance that
restricted the time range for placement of politica
sgns. On mation for prdiminary injunctive relief,
the court held that: (1) the plaintiff established the
likelihood of success on merit of the clam tha the
ordinance violated the Firs Amendment, as the
ordinance was not content neutral and was not nar-
rowly tailored to further the township’s gods; (2)
the plaintiff established irreparable harm; (3) the



balance of equities and public interest weighed in
the plaintiff’s favor; and (4) the waiver of security
bond for the plaintiff for a preliminary injunction
was appropriate. This court ordered the defendant
preliminarily restrained from prohibiting the post-
ing of politicd signs 10 days before an eection.

National Collegiate Athletic Association v.
Roberts

1994 WL 750585 (N.D. Fla. Nov. 8, 1994)
Commerce Clause

FirstAmendment Speech/Press

State of Florida

Fantiffs brought this action chdlenging a
State satute that provides that a collegiate athletic
association may not impose a pendty on any ingti-
tution of higher education operdting in the state
unless the association first provides the procedurd
due process protections required by the statute. The
plantiff aleges the statute violates the Commerce
Clause, the Contract Clause, and the First Amend-
ment. This court grants the plaintiffs motion for a
permanent injunction, holding that the gatute vio-
lates the commerce clause and the contract clause
in that universties choosng to participate in
NCAA sports would be trested differently from
state to State.

National Association of Social Workers v.
Harwood

860 F. Supp. 943 (D.R.1. 1994)
FirstAmendment Speech/Press

Rhode Island House of Representatives

Organizations brought action questioning the
conditutiondity of the rule of the Rhode Idand
House of Representatives as interpreted and
enforced S0 as to dlow governmentd lobbyists
onto the floor of the House while the House was in
sesson while denying lobbyists for private organi-
zations the same access. The court held that
enforcement of the rule was an improper regulation
of time, place, and manner of expressive activity in
that private lobbyists lacked ample dternative
channels for communication, but that the remedy
was more properly for the House of Representa
tives than the court.

O'Keefe v. Murphy
860 F. Supp. 748 (E.D. Wash. 1994)
First Amendment Speech/Press
Fourth Amendment Search/Seizure

Washington State Penitentiary

An inmate filed suit arguing that mail sent to
grievance authorities was treeted as regular mail
ingtead of legd mail, which was protected. The
court held that the mail was protected. The court
later addressed whether a mail room sgn left up
after judgment was violdive of the injunction
enjoining the defendants from reading prisoners
grievances to government agencies except in the
presence of those prisoners. It found the sign to be
a violation, and granted sanctions. The court
ordered the defendants either to remove mal room

ggns containing the text of the policy concerning
legd mail, or to amend mail room signs by dating
that grievance mail will be trested as legd mall.
The declaratory and permanent injunctions granted
in the order apply aso to incoming responses to
inmate grievance mall from government agencies.

One World One Family Now, Inc. v. State of
Nevada

860 F. Supp. 1457 (D. Nev. 1994)
FirstAmendment Speech/Press

State of Nevada
Nevada Department of Transportation

Charitable nonprofit organization brought a
clam seeking a preiminary injunction to prevent
the Nevada Department of Trangportation from
enforcing a date licensang scheme with respect to
organizations placement of portable tables, chairs,
umbrellas, boxes, and signs on public sdewaks in
front of hotels and casinos located on “the Strip” in
order to sdl their message-bearing T-shirts. The
court held that the organizations succeeded in
demongtrating that there was a strong likelihood of
success with regard to portable tables (and thus
merited a preliminary injunction) but did not do 0
with regard to the chairs, umbrellas, and boxes. The
court enjoined the defendants from enforcing the
date datute againg the plaintiffs by requiring the
plaintiffs to obtain licenses for portable tables and
sgns, and from fming plantiffs.
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Planned Parenthood, Sioux Falls Clinic v.
Miller

880 F. Supp. 1409 (D.S.D. 1994)
Fourteenth Amendment Due Process

State of South Dakota

Action was brought challenging South Dako-
ta dautes regulating abortions. The court held that:
(1) the parental notification provison that did not
include a bypass other than for abused and neglect-
ed minors was unconditutiond; (2) the require-
ment that parents be given 48-hour notice of
minor’s intent to have an abortion was vdid; (3)
the civil pendty satute providing for liability dam-
ages against persons who performed or attempted
to perform abortions without complying with statu-
tory requirements was uncongitutiond; (4) the
crimina pendty statute that included no state-of-
mind requirement was uncondtitutiona; and (5) the
informed consent statute’'s falure to provide an
exception for rape victims or women on whom cer-
tain information would have adverse effect did not
render the dtatute uncongtitutiond.

Pogany v. Yedeiros
847 F. Supp. 10 (D.R.I. 1994)
Fourteenth Amendment Equal Protection

City of Pawtucket
State of Rhode Island

Public employee brought an action seeking a
declaration that the state election statute was unconsti-
tutiond. The court held that the Satute prohibiting
public employees from Serving as election officials,
but exempting public school teachers and residents
of particular towns, violated equal protection.

Pyle by and through Pyle v. So. Hadley
School Committee

861 F. Supp. 157 (D. Mass. 1994)
FirstAmendment Speech/Press

South Hadley School Committee

Defendant school prohibited plaintiff  students
from wearing certain T-shirts as violating the
school’s dress code. The students brought an action
claming tha the dress code, which prohibited
“vulgar” dress and dress which “harasses,” was
uncondtitutiona. The court held that the regulation
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of “vulgar” speech was condtitutional, but the pro-
hibition of gpeech which “harasses” violated the
Firs  Amendment.

Ruff v. City of Leavenworth, Kansas
858 F. Supp. 1646 (D.Kan. 1994)

First Amendment Speech/Press
Fourteenth Amendment Due Process

City of Leavenwotth

Members of the police department brought an
action againgt the city and police chief aleging that
personnel policies, which prohibited employees
from engaging in palitica activity or activities with
repect to city eections, violated the Firs Amend-
ment. This court entered judgment for the plaintiffs
on grounds that the policies were unconstitutional-
ly'overbroad and vague, and enjoined the city from
enforcing those policies. The court ordered the city
to rescind the discipline imposed on the officers
and held that the plaintiffs may recover atorney’s
fees and costs.

Simmonsyv.Hooks
843 F. Supp. 1296 (E.D. Ark. 1994)
Fourteenth Amendment Equal Protection

Board of Education of the Augusta School
District No. 10

Simmons, a black parent of three children,
brought suit againgt the schoal digtrict and its offi-
cds, dleging race discriminaion. The court hed
that the district's use of ability grouping and place-
ment for specid education was unconstitutiona. (It
held that intraclass grouping was not segregetive
and that special education and gifted programs did
not violae children’s rights) The court granted
nomina damages ($3) to Simmons. The court
ordered defendants to stop the ability grouping by
class for the 1994-95 school year.

United Food and Commercial Workers v.
City of Valdosta

861 F. Supp. 1570 (M.D. Ga. 1994)
FirstAmendment Speech/Press

City of Valdosta

Locd unions that had attempted to picket
brought a declaratory action againgt the city and the



chief of police chalenging the condtitutiondity of a
city code limiting public demongrations. The court
held tha redtrictions on time, place, and manner
were overbroad and uncondtitutional.  Additionaly,
provisons prohibiting picketing and digtributing
handbills in streets, aleys, roads, highways, drive-
ways, or other public traffic places were unconsti-
tutional, as was a ban on paradesin al resdentia
zones and the prohibition on judicid review of the
permit process. However, the city's parade permit
fee scheme did not violate the Firs Amendment,
nor did a redtriction on dangerous instruments.

Warms v. Springfield Township
1994 WL 613660 (E.D. Pa. Nov. 1, 1994)
First Amendment Speech/Press

Springfield Township

Paintiffs brought this action chdlenging a
city ordinance that prohibited politica opinion
signs except for the 15 days preceding an election.
The plaintiffs sought a preliminary injunction. This
court grants the injunction, holding that: (1) plain-
tiffs are entitled to a preliminary injunction because
they have demonstrated a likelihood of success on
the merits and likelihood of irreparable harm; (2)
the ordinance is a content-based regulation on
speech because it distinguishes between permissi-
ble and impermissible sgns based on substance;
and (3) content-based regulations must be narrowly
tallored to fit a compelling governmentd interest,
and aesthetics and traffic safety are not compelling
interests.

Warner v. Orange County Department
of Probation

870 F. Supp. 69 (S.D.N.Y. 1994)

First Amendment Establishment

Orange County

Motorist who had been convicted of an dco-
hol-rdlated driving offense brought an action
againg the county department of probation chd-
lenging the condtitutionality of a probation condi-
tion requiring the motorigt to attend Alcoholics
Anonymous meetings. The court held that the
department violated the Establishment Clause by
requiring Alcoholics Anonymous mesting aten-
dance, and granted the motorist nomina damages.

Camposv.Coughlin
854 F. Supp. 194 (S.D.N.Y. 1994)
First Amendment Free Exercise

New York State Department of Correctional
Services

Paintiff Campos, an inmate a Sing Sing Cor-
rectiond Facility, practiced a rdigion known as
Santeria, which required the wearing of Orisha
beads. Campos was permitted to possess and wear
the beads until 1993, when the Depatment of Cor-
rectional Services prohibited the wearing of the
beads. Campos sued under the First Amendment
and the Religious Freedom Restoration Act,  Seek-
ing injunctive and monetary relief for conditution-
d and dtautory violations. The court held that there
was enough evidence to conclude there was
irreparable harm to Campos in not alowing him to
wear the beads, and granted a preliminary injunc-
tion.

Lawsonv.Dugger

844 F. Supp. 1538 (S.D. Fla. 1994)
Fourteenth Amendment Due Process
FirstAmendment Speech/Press

State of Florida

Inmates brought a class action challenging the
refusd of prison officias to permit inmates of the
Hebrew Isradlite faith to receive religious literature
of that faith as violaing ther Firs Amendment,
equal protection, due process rights and RFRA.
This court, on remand, held that RFRA and the
Firs Amendment were violated, and enjoined the
defendants from taking further action in violation
of the plaintiffs rights to fredly exercise their reli-
gion during incarceration.

Rodriguezv.Coughlin
No. 94 CIV.2290, 1994 WL 174298 (S.D.N.Y.
May 4, 1994)

NY State Department of Corrections
Greenhaven Correctional Facility

Inmate plaintiffs aleged that the defendants
violated ther rights by not dlowing them to dis-
play ther rdigious beads when worn. Plantiffs
moved for preiminary injunction to enjoin defen-
dants from preventing plantiffs from displaying
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the beads. The court granted the preiminary
injunction, holding that the defendants did not
prove that not alowing beads was the best way to
prevent gang activity or other violence.

42 U.S.C. 2000bb
Religious Freedom Restoration Act

Western Presbyterian Church v. Board of
Zoning Adjustment

849 F. Supp. 77 (D.D.C. 1994)

First Amendment Free Exercise

Fifth Amendment Due Process

Board of Zoning Adjustment of the
District of Columbia

Church brought suit to enjoin the board from
requiring the church to obtain a zoning variance to
*operate a homeless feeding program. The plaintiff
moved for a preliminary injunction. The court held
that the plaintiff showed high likelihood of success
on the merits, and granted the injunction.

Western Presbyterian Church v. Board of
Zoning Adjustment of the

District of Columbia

882 F. Supp. 538 (D.D.C. 1994)

First Amendment Speech/Press

District of Columbia

Church brought an action againgt the board
seeking to enjoin enforcement of zoning regula
tions prohibiting the church from feeding homeless
persons on its premises. The court held that the
defendant’s actions substantialy burden their right
to free exercise of rdigion in violaion of the First
Amendment and RFRA. The court permanently
enjoined the defendants from preventing the church
from feeding the homeless on their premises.

Hopwoodv. State of Texas
861F, Supp. 551 (W.D. Tex. 1994)
Fourteenth Amendment Equal Protection

University of Texas Board of Regents

Four white gpplicants to the Universty of
Texas Law School filed suit, aleging that the affir-
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mative action admissons program discriminated
againg white applicants. The court held that the
program was not sufficiently narrowly tailored to
achieve the governmenta interest of remedying
past discrimination, and therefore violated the
Fourteenth Amendment. The court adso found,
however, that sufficient reason existed to deny the
plaintiffs admission to the Law School even in the
absence of the affirmative action program; there-
fore, the only remedy available to the plaintiff was
nominal damages and the permission to reapply for
admission.

Bessard v. California Community Colleges
867 F. Supp. 1454 (E.D. Cal. 1994)

State of California

Jehovah's Witness plaintiffs brought an action
under RFRA againgt the community college district
and the state chalenging the loyaty oath that was
required as a condition precedent to consideration
for employment at the college. This court held that
the loyalty oath violated RFRA, and entered an
injunction prohibiting its use,

Legault v. Arusso
842 F. Supp. 1479 (D.N.H. 1994)

City of Johnston
Johnston Fire Department

Legault, a rgected femde applicant for a
postion as a Johngton fire fighter, brought suit
againg the city and the fire department, chaleng-
ing the physica ability tests used to select recruits.
Legault moved for a prdiminary injunction. The
court held that: (1) Legault showed likelihood of
success on the merits of a claim of disparate impact
and (2) loss of experience if not hired immediately
was irreparable harm that supported the prelimi-
nary injunction. The court ordered defendants to
hire the plaintiff immediately, pending a determina
tion on the merits, and enjoined further use of the
defendant’s agility and obstacle course tests and
dighbility ligs




42 U.S.C. 3601 etseq.
Fair Housing Act
City of Edmonds v. Washington State

Building Code Council
18 F.3d 802 (9th Cir. 1994)

City of Edmonds
Washington State

City filed a declaratory judgment action,

seeking a ruling that the single-family residential |

zoning provison limiting the maximum number of
unrelated occupants of a angle-family residence
did not violate the Fair Housing Act (FHA) prohi-
bition againgt handicap discrimination. The federd
government filed an action dleging thet the city’s
failure to make reasonable accommodation for a
group home of more than five unrelated recovering
adcoholics and drug addicts violated the Act. After
consolidation of the actions, the Digtrict Court
granted summary judgment for the city, ruling that
the zoning provison was exempted from require-
ments of the Act because it was a redriction
regarding the maximum number of occupants per-
mitted to occupy a dwelling. The group home and
the government appeded. The Court of Appeals
reversed, holding that a maximum occupancy
exemption of FHA exempts only occupancy
redtrictions that apply to al occupants, whether
related or not, and thus that the ordinance was not
exempted from prohibition againgt handicap dis-
crimination.

Oxford House-C v. City of St. Louis
843 F. Supp. 1556 (E.D. Mo. 1994)

City of St. Louis

Home for recovering dcoholics and drug
addicts brought suit againgt the City of St. Louis,
seeking an injunction and declaratory judgment to
prevent the city from enforcing zoning ordinances
that would prevent the plaintiff from operating
homes. The court held that: (1) the city’s ordinance
dlowing a most eight unrelated handicapped per-
sons within a anglefamily dwelling violated the
Fair Housing Act and the Rehabilitation Act; (2)
Oxford House was not entitled to a broad injunc-
tion as to al zoning ordinances, and (3) Oxford
House did not have a private right of action under

theHousing and Community Development Act. The
court entered judgment for the plaintiff and perma
nently enjoined the defendant from enforcing its
zoning ordinance to prevent the plaintiff from oper-
ating with 10 or 12 unrelated handicapped residents
a its current location.

Michigan Protection and Advocacy Service
v. Miller
849 F. Supp. 1202 (W.D. Mich. 1994)

Department of Social Services

Corporation that provides advocacy for devel-
opmentaly disabled persons brought suit against
the Michigan Department of Sociad Services, seek-
ing a declaration that its director violated federa
law. The corporation moved for summary judg-
ment. The court held that: (1) the corporation had a
right to sue under the Developmental Disabilities
Assistance and Bill of Rights Act and the Protection
and Advocacy for Mentally 1l Individuals Act; (2)
the acts gave the corporation authority to access
state facilities and review records, and (3) the cor-
poration’s right to access dtate facilities was not
reduced by the fact that state courts oversaw state
facilities This court granted the plaintiffs motion
for summary judgment and referred the caseto a
specid master for determination of the appropriate
level of access to which the plaintiff is entitled.

47 U.S.C. 521

Cable Television Consumer Protection
And Competition Act of 1992

Cablevision Systems Corporation v. Town
of East Hampton
862 F. Supp. 875 (E.D.N.Y. 1994)

Town of East Hampton

Cable tdevison company brought an action
for declaratory relief againg the town and injunc-
tive relief againg the town and town board, chd-
lenging the town's revocetion of the plaintiff's
cable televison franchise and the town's denid of
the plaintiff”s request for modification of the fran-
chise agreement to bring it into compliance with
federd law. This court granted the plaintiffs sum-
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mary judgment motion, holding that the Cable TV
Consumer Protection and Competition Act pre-
empted the requirement in the franchise agreement
that the entry level tier of cable services requires
more than a minimum number of stations required
by the Act. The court granted declaratory relief to
the plaintiffs and enjoined the defendants from tek-
ing further steps to implement their decision to
revoke the franchise.

Chlorine Institute v. California Highway
Patrol

29 F.3d 495 (9th Cir. 1994)
State of California

Paintiffs, manufacturers and shippers of
chlorine and oleum, brought suit againg the Cdli-
fornia Highway Patrol (CHP), seeking a declarato-
ry judgment and injunctive rdief aganst CHP
regulations requiring that shipments of certain haz-
ardous materids on Cdifornia highways be‘accom-
panied by escort vehicles and prescribing
requirements regarding those vehicles. The District
Court granted summary judgment for the plaintiffs.
The Court of Appeds affirmed on the grounds that
CHP regulations were preempted by the Hazardous
MaterialsTransportation UniformSafety Act.
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49 U.S.C. 11503

Railroad Revitalization and Regulatory
Reform Act

ACF Industries, Inc. v. California State
Board of Equalization
42 F.3d 1288 (9th Cir. 1994)

State of California

Independent car lines brought an action pur-
suant to the Railroad Revitalization and Regulatory
Reform Act, chalenging Cdifornia s collection of
.ad valorem property taxes for speciaty railroad
‘cars that independent car lines leased to shippers.
The Didrict Court granted preliminary injunctive
relief, and thereafter denied motions to dismiss, for
summary judgment, and to modify the prdiminary
injunction. This court affirms in part and reverses
in pat, holding that the provison of the Railroad
Revitalization and Regulatory Reform Act prohibit-
ing dtates from assessing ““rall transportation prop-
ety” & a higher assessment raio than other
commercia indudtrial property applied to the spe-
cidty railroad cars at issue.



J

The Section 304
Database: Federal
Law Cases to which
State, Local, or
Tribal Governments
are Patties

The firs- and second-tier groups together contain
fewer than 200 federa court opinions, the database
on which this report is based contains information
on more than 3500 opinions. A far broader set of
criteriais used for determining whether an opinion
should be included in the Section 304 Database.
Although the first- and second-tier groups may be
at the core of Section 304, many opinions that do
not fal within those groups are relevant to Section
304 issues. The larger database is a powerful
research tool for discovering other groups of cases
that bear on particular mandates issues and pro-
vides flexibility for this and future reports. The cri-
teria for inclusion in the Section 304 Database are:

(2) Include cases at all levels of the federal
courts. Strictly speaking, usualy only federa
Didtrict Courts “require’ governments to do
anything; federd Courts of Appeds and the
Supreme Court only affirm or reverse the
judgments of lower courts. The Section 304
Database, however, includes opinions at al
federd court levels.

(2) Include cases concerning alleged violations
of the U.S. Constitution as well as federal
statutes and regulations. Section 304 refers
gpecificaly to compliance “with Federd
datutes or regulations” Reed narrowly, this
would exdude cases in which a plaintiff
clams that a dtate, local, or triba government
has violated the U.S. Condtitution. Such an
interpretation would exclude the vast mgority
of cases filed under the habeas corpus statute
(28 U.S.C. 2254) and the Civil Rights Acts,
particularly 42 U.SC. 1983. In fact, conditu-
tiond litigation under these two dSautes
accounts for the mgority of federa court
opinions concerning state, loca, and tribal
governments. This type of litigation is includ-
ed because it is extremely important to these
governments and because federal statutes pro-
vide the procedural context in which condtitu-
tiond issues are litigated.

(3) Include both cases won and lost. Read nar-
rowly, Section 304 suggests that the report
should contain only federa mandate cases
that ate, locd, or triba governments have
logt-cases that “required” governments to do
something that they would not otherwise have
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done. However, for purposes of building a
database on mandates issues and for deter-
mining how frequently particular Satutes are
litigated, the Section 304 Database includes
cases in which state, locdl, or triba govern-
ments  prevailed.

Include cases to iwhich officials of date, local,
or tribal governments, in their official capaci-
ties, are parties. Read narrowly, Section 304
requires a report about only cases to which
state, local, or tribal governments were named
parties. Many cases, however, are brought
agang officials of those governments, (This
Is due in part to the Eleventh Amendment to
the U.S. Condtitution, which prohibits indi-
viduds from suing State governments directly
in federal courts) Because these cases are, for

gation frequency purposes, however, it makes
sense aso to include cases in which damages

may be awarded because a government has

faled to satisfy some duty imposed by a fed-

erd datute or regulation.
(6)

Include significant interim judicial actions
taken in federal mandate cases, as well as
final orders and dispositions. Many federa
mandate cases will not begin and end in the

same caendar year. Some will remain pend-
ing for years, during which time the tria court

may issue rulings on subsdiary issues-for

example, whether certain discovery is permis-

sible or whether there are disputed facts that
would necesstate atrid. In some instances,

the tria court's rulings on these issues may be

most practical purposes, the same as cases
that name the governments, the Section 304

Database includes them.

appeded. For database and litigation frequen-
Cy purposes, it makes sense to include not
only fina determinations on the merits of a
plantiff’s dam but aso these interim, sub-

(5) Include cases involving damage awards as

well as cases requesting injunctive and
declaratory relief. Section 304 orders a report
about cases that require governments “to
undertake respongbilities and activities” On
a narrow reading, this encompasses only
cases in which a government is enjoined to
take some future action. For database and liti-

gdiary rulings.

Thelist bdow contains those statutes in the

Section 304 Database that were the subject of liti-

gation in five or more cases. A detailed Frequency
Litigation Table is included as Appendix 1. A sam-
ple data entry form for the Section 304 Database is

included as Appendix 2.

Litigation Frequency at a Glance
(Five or More Cases*)

Indian Gaming Regulatory Act

Aid to Families with Dependent Children
Title IX, Education Amendments of 1972
Sherman Act

Racketeer Influenced and Corrupt

12
11

Section 1983 (Civil Rights) 2,095
Habeas Corpus 737
Title VII (Civil Rights) 185
Individuals with Disabilities Education Act 61
Fair Labor Standards Act 59
Voting Rights Act 56
Americans with Disabilities Act 55
Age Discrimination in Employment Act 47
Rehabilitation Act 46
Title X1X, Social Security Act (Medicaid) 39
Employee Retirement Income Security Act 19
Religious Freedom Restoration Act 7
Civil Rights Act of 187 1 15
Fair Housing Act 14
Clean Water Act 13
National Labor Relations Act 12

* Some case rulings are based on more than one law.
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Organizations Act
Housing Act of 1937
Bankruptcy Code
Wire and Electronic Communications Interception
Family Educational Rights and Privacy Act
Social Security Act
Gun Control Act
Resource Conservation and Recovery Act
Labor-Management Relations Act

[V IRV NP - - - e e

Comprehensive Environmental Response

Compensation and Liability Act

ol



Recommendations
for Future Reports

The recommendations for future reports fal into
two groups-modifications to the database file, and
other methods of gathering and presenting informa
tion on rulings

DATABASE MODIFICATIONS

The computer database proved to be of
tremendous help in preparing this report; without it,
the task of coordinating and organizing the infor-
mation gathered by nine researchers could not have
been accomplished in such a short time. A number
of modifications to the database file, however, will
increese its flexibility as a research tool and the
quaity of the information it contains.

When the research assistants began entering
information into the database, they had no list of
dandardized names and citations of federd
datutes, such a list could be developed only as
statutes were discovered. Precison and efficiency
will be greetly increased by incorporating into the
data entry form alist of standard citations for the
most common 100 or o Statutes. Technicdl modifi-
caions to the fields containing these citations
should also increase the usefulness of the database,
particularly with regard to compiling information
about rulings that concern more than one federd
datute. Findly, the qudity of the information in the
database will be enhanced by providing a more
complete set of ingtructions, based on the experi-
ence of developing the firg sample of 3,500
entries.

OTHER METHODS

Future reports may aso benefit from other
methods of gathering information about federd
court cases. Each federa trial and appellate court
maintains a computerized docketing system, called
the Integrated Case Management System (ICMS).
There are 107 of these courts, each with a separate
sysem, as wdl as a different system for the
Supreme Court, and they are not linked together.
Some of the information in the systems, however,
is maintained in a standard form and is used by the
Adminigrative Office of the United States Courts
in compiling statistics about the federd court sys-
tem as a whole. It may be possble to gather infor-
mation from these systems that would be useful for
future Section 304 reports. Thiswill likely require
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modifications to the sysems themsdves, which
would need to be made before the beginning of the
cdendar year covered by the report. This means
that the Calendar Year 1996 report is the first that
could benefit from this information.

It may dso be useful to form a group of
experts in different filds of federd law to evauate
rulings and their sgnificance for gate, locd, and
tribal governments. Federa law covers an extraor-
dinary range of topics that may affect these
governments, including labor and employment dis
crimination, education, avil rights, vating rights,
the environment, social security, crimind law, food
and drugs, Indian law, bankruptcy, banking, com-
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munications, transportation, and maritime law. No
single person can be an expert in dl these fidds,
but it may take an expert to understand the signifi-
cance of a ruling that appears trivid to the ordinary
observer.

Given the time condraints on this report, it
was not possible to send groups of opinions out to
experts and gather ther comments, inevitably,
therefore, the selection of opinions to be abstracted
in this first report depended chiefly on forma char-
acteristicswhether they obvioudy concerned
injunctions and declarations-rather than on sub-
gantive evaluation. Future reports may be able to
focus more on substantive importance.
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Appendix 1

Litigation Frequency Table

This table lists the number of opinions in the Section 304 Database that address each feder-
a statute that is represented in that Database. Its purpose is to provide a rough measure of the
amount of litigation that each statute generates in the federal courts. Because not every federd
court action generates a published opinion, this is not a table of the number of actions filed, but
it does provide a measure of those cases that were significant enough to generate rulings accom-
panied by opinions. Approximately 100 of the 3,500 federal court opinions in the Section 304
Database do not refer to a particular federal statute; most of these involve federa constitutional
issues, and were probably brought under one of the civil rights statutes, such as 42 U.S.C. 1983.

Statute by United States Code Citation and Popular Name Number of
Opinions

Title 2

2 USC. 453 Federal Election CampaignAct of 1971 1
Title 4

4 USC. 106 Buck Act
Title 5

5 USC. 1101 Civil Service Reform Act 2

5 USC. 1501 Hatch Act |

5 U.SC. 5305 Federal Law Enforcement Pay Reform Act !
Title 7

7 USC. 1921 Agriculturd Act of 196! !

7 USC. 2014 Food Stamp Act 2
Title 8

8 USC. 1342 Immigration Reform and Control Act !
Title 11

11 USC. 1 e s Bankruptcy Code 6
Title 12

12 USC. 92 Nationadl Bank Act 4
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Statute by United States Code Citation and Popular Name

12 U.SC. 1461 et seq.
12 USC. 1821 et .
12 USC. 1823

Title 13

13 USC. 131
Title 14

14 CFR. 77
Title 15

15 USC. 1 et s,

15 USC. 12 et sq.
15 U.SC. 1331 e s,
15 U.SC. 1381 e s,
15 USC. 1692

15 USC. 2801 e s,
15 USC. 3901 e s,

Title 16

16 USC. 5 15
16 U.SC. 791a e s,
16 USC. 8%
16 USC. 1456
16 U.SC. 1531 ¢ sy,
16 USC. 1604
16 USC. 2621
16 USC. 3117

Tile 16

18 USC. 921 ¢ s
18 USC. 922(9

18 U.SC. 1151 ¢ sey
18 USC. 1301

18 USC. 1341

18 USC. 1951

18 U.SC. 1961 et g
18 USC. 25 10 et s
18 USC. 3181 e g
18 U.SC. 3500

18 U.SC. 3626(C)
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Home Owners Loan Act
Federa Deposit Insurance Act
Gan-St.  Germain  Depository

Census Act

FAA  Regulations

Sherman Act
Clayton Act
Federdl Cigarette Labeling and Advertisng Act

Nationd Traffic and Motor Vehicle Safety Act of 1966

Fair Debt Collection Practices Act
Petroleum Marketing Practices Act
Product Liability Risk Retention Act of 198 1

Weeks Law

Electric Consumers Protection Act

Niagara Redevelopment Act

Coastd Zone Management Act of 1972
Endangered Species Act

Nationad Forest Management Act of 1976

Public Utility Regulatory Policies Act

Alaska Nationa Interest Lands Conservation Act

Gun Control Act

Brady Act

Indian Crimes

Lotteries

Mail Fraud

Hobbs Act

Racketeer Influenced and Corrupt Organizations Act
Wire and Electronic Communications Interception
Extradition

Jencks Act

Violent Crime Control and Law Enforcement Act

Number of
Opinions

!
4
1

—— o ) et e D e N =N —= 00
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Statute by United States Code Citation and Popular Name

Title 20

20 USC. 107

20 USC. 1071
20 USC. 1232

20 USC. 1400 e s

20 USC. 1681
Title 21

21 USC. 360
21 USC. 451 e seq.
21 USC. 848

Title 25

25 USC. 70
25 USC. 177
25 USC. 233
25 USC. 261
25U.SC. 331
25 USC. 677
25 USC. 1300g

25 USC. 1301 & sq

25 USC. 1901
25 USC. 2206

25 USC. 2701 et seq.

Title 28

28 USC. 1331
28 USC. 1341
28 USC. 1446
28 U.SC. 1661
28 USC. 1915
28 U.S.C. 1961
28 USC. 2201
28 USC. 224
28 USC. 2409
28 USC. 24 12

Title 29

29 USC. 151 & seq
29 USC. 18

Randolph-Sheppard  Vending Stand  Act

Higher Education Act of 1965

Family Educational Rights and Privacy Act
Individuds with Disabilities Education Act 6
Title IX, Education Amendments of 1972

Number of
Opinions

co = O — W

Federa Food, Drug, and Cosmetic Act !
Poultry Products Inspection Act 2

Comprehensive Drug Abuse Prevention and Control Act

Indian Claims Commission Act

Indian Nonintercourse Act
NY State Indian Jurisdiction
Indian Trader Statutes

Indian Genera Allotment Act
Ute Partition Act

—

—_— e N

Ydeta del Sur Pueblo and Alabama and Coushatta

Indian Tribes of Texas Restoration Act

Indian Civil Rights Act
Indian Child Welfare Act

Indian Land Consolidation Act
Indian Gaming Regulatory Act 1

Subject Matter Jurisdiction of
Tax Injunction Act

Removal  Jurisdiction

Writ of Mandamus

In Forma Pauperis

Interest on Money Judgments
Declaratory Judgment Act
Habeas Corpus

Quiet Title Act

Equal Access to Justice Act

National Labor Relations Act
Labor-Management  Relations

- O —

USDC

Act 5
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Statute by United States Code Citation and Popular Name

29 US.C. 201 e seq
29 USC. 206(d)

29 USC. 621 & seq
29 U.SC. 65 1

29 USC. 701 e s,
29 USC. 1001 e s,
29 U.SC. 10901

Title 31
31 USC. 3729

Title 33

33 USC. 901 e seq.
33 USC. 1251 e s

3 USC. 1401 o seq

Title 3%

38 USC. 2021 ¢ seq

38 USC. 4212

38 U.S.C. 4301 ¢ sq,

Title 42

42 USC. (no section number)

42 USC. 300f

42 US.C. 405

42 USC. 503

42 USC. 601 et seg.
42 USC. 72263
42 USC. 13%

42 USC. 1395dd
42 USC. 13%

42 USC. 1404
42 USC. 1437

42 USC. 1902
42 USC. 1973
42 USC. 1981
42 USC. 1983
42 USC. 1985
42 USC. 1986
42 U.S.C. 1988
42 USC. 1997
42 U.SC. 2000bb

Fair Labor Standards Act

Equal Pay Act

Age Discrimination in Employment Act
Occupational Safety and Hedlth Act
Rehabilitation  Act

Employee Retirement Income Security Act

Fase Clams Act

Longshore and Harbor Workers Compensation Act
Clean Water Act
Marine Protection Act

Veterans Reemployment Rights Act
Vietnan Era Veterans Readjustment Assistance Act
Veterans  Reemployment Rights Act

Housing and Development Act

Public Health Service Act

Social  Security Act

Unemployment  Compensation

Aid to Families with Dependent Children
Stewart B. McKinney Homeless Assistance Act
Medicare

Federal Patient Anti-Dumping Act

Title XIX, Socia Security Act

Housing and Community Development Act
Housing Act of 1937

Social  Security Act

Voting Rights Act

Civil Rights Act of 1871

Section 1983

Section 1985

Civil Rights Act

Civil Rights Act-Attorney’s Fees

Civil Rights of Ingtitutionalized Persons Act
Religious Freedom Restoration Act

46 Advisory Commission on Intergovernmental Relations

Number of
Opinions

59
2
47
!
46
19
1

—
A DS — — (]

w
N~ O NN



Statute by United States Code Citation and Popular Name Number of

Opinions
42 USC. 2000d Title VI 4
42 USC. 2000e Title VII 185
42 USC. 2239 Atomic Energy Act 2
42 USC. 3001 e seq. Older Americans Act 3
42 USC. 3601 e seq. Fair Housing Act 14
42 USC. 4321 e . National Environmentd Policy Act 8
42 USC. 6042 Menta Retardation Facilities and Community
Mental Hedth Centers Construction Act 2
42 USC. 6961 Resource Conservation and Recovery Act 5
42 USC. 7401 e seq. Clean Air Act 3
42 USC. 9601 et seq. Comprehensive  Environmental  Response
Compensation and Liahility Act 6
42 USC. 9839 Community Economic Development Act !
42 USC. 12101 e sq. Americans with Disabilities Act 55
Title 43
43 U.SC. 1061 Unlawful Inclosures of Public Lands Act
43 USC. 2106 Abandoned Shipwreck Act of 1987
Title 46
45 USC. 51 et s Federa Employees Liability Act
45 USC. 151 Railway Labor Act
Title 46
46 App. USC. 688 Jones Act 2
46 USC. 13 109 Federd Boat Safety Act 2
Title 47
47 USC. 52 1 Cable Televison Consumer Protection and Competition
Act of 1992 !
Title 49
49 App. USC. 1486 Federa Aviation Act !
49 App. USC. 1513 Anti-Head Tax Act 3
49 App. USC. 1801 Hazardous Materidls Transportation Uniform Safety Act 2
49 USC. 11503 Railroad Revitdization and Regulatory Reform Act 2
49 USC. 11506 Intermodal  Surface Transportation Efficiency Act !
Title 50
50 App. U.SC. 2406 Export Administration  Act !
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Appendix 2

Sample Data Entry Form
for Section 304 Database
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Worlford by Mackey v. Lewis,
880 F. Supp. 1123 (S.D.W.Va. 1994)

Named Parties

Court Information

Paul Worlford by his next
Henry Bias by his next friend,
CoyBurdette

Phaintiffis] or petitionerfs] Titlels), if any

Gretchen Lewis
Ann Stottlemyer
Lynda G. Kramer
Sandra L. Daubman

Gaston Caperton
Defendantis] or respondentis}

Secretary, West Virginia Dept.
Director, Medical Services,
Director, Office of Health
Program Administrator, Office

Governor of the State of West
Titlels], if any

Southern District of West Virginia

Court Name
3/21194 District Court
OpinionDate Court Type
2:82-1151
Complaint Date Docket Number

State, local, or Tribal Government Information

Federal Government Information

29 U.S.C. 701 et seq. 42 U.S.C. 12101
Statute/Regulation Cite[s)

Rehahilitation Act Americans with Disabilities Act

Statute/Regulation Name[s)

Constitutional Provision(s]

Federal Agencie[s]

West Virginia Dept. of Health & Human Resources

Government Nsmels]

State
Typsls] Involved

| West Virginia

Stats name(s}

Action taken in this opinion

Summary judgment awarded in part to plaintiffs
Action Taken

Permanent Injunction
Major Relief type [s] granted

Subsequent Higtery

(Jase description notes

Action was brought on behalf of residents of West Virginia residential board and care facilities, personal care facilities, and
nursing homes, claiming that state regulations governing such facilities violated both state law and Keys Amendment to
Supplemental Security Income program, and further claiming that conditions at facilities had disparate impact on disabled
Medicaid-¢eligible residents in violation of Rehabilitation Act and Title Il of the Americans with Disabilities Act (ADA). The
District Court held that (1) the regulations violated various aspects of both the Keys Amendment and state law; (2) state’s
enforcement of standards and procedures violated both state law and the Keys amendment; (3) the state failed to rebut
disabled residents’ prima facie case that they were being denied meaningful access to Medicaid services by being denied
transportation and that reasonable accommodation was possible; but (4) to the extent that disabled residents of some types
of facilities were alleging that they were being treated differently than disabled residents of other types of facilities, they did
not state actionable claim under Rehabilitation Act or Title Il. This court orders the parties to develop a remedial plan for
correcting and implementing proposed changes to existing residential board and care and personal care regulations and
enforcement procedures. The defendants are required to include in the regulations transportation assurances comparable to

those in existing adult family care home regulations.
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RECENT ACIR PUBLICATIONS

Characterigtics of Federd Grant-in-Aid Programs

to State and Loca Governments, FY 1995 (M-195,1995) .................. .$10.00
MPO Capacity (A-130,1995) . ...t .$10.00
Tax and Expenditure Limits on Local Governments (M-194,1995) ................. .$15.00
Federal Mandate Relief for State, Local, and Triba Governments (A-129, 1995) ... ... $15.00
Federaly Induced Costs Affecting State and Local Governments (M-193, 1994) ... ... .$20.00
Locd Government Responghbilities in Hedth Care (M- 192, 1994) ................. $10.00
Planning to Govern (M-191,1994) .. ...ttt .$10.00
Sgnificant Features of Fiscd Federdism, 1994 Edition

Volume L (M-190) ...t .$24.95

Volume 2 (M-190-11) .o e .$29.00
Taxation of Interstate Mail Order Sdes. 1994 Revenue Estimates (SR-18, 1994) ....... .$8.00
Child Care: The Need for Federa-State-Local Coordination (A-1281994) .......... $10.00
State and Locd Travel Taxes/Revenue Diversfication Series (M-189, 1994) .......... .$8.00
Characteristics of Federal Grants-in-Aid to State and Loca Governments.

Grants Funded FY 1993 (M-188,1994) . .......ccotiiiiiiiiiiiiiaiannns .$10.00
Sourcebook of Documents to Accompany High Performance Public Works

(SR-16S, 1094) ... $25.00
High Performance Public Works: A New Federa Infrastructure Investment

Strategy for America (SR-16) ...t $10.00
Locd Government Autonomy: Needs for State Conditutiond, Statutory,

and Judicid Clarification (A-127,1993) .........coiiiiiiiiiiiiiieannn. .$10.00
RTS 199 1: State Revenue Cepacity and Effort (M-187,1993) ..................... .$20.00
State Laws Governing Locd Government Structure and Administration

(M-186,1993) ...ttt e e .$10.00
Federa Grant Programs in 1992: Their Numbers, Sizes, and Fragmentation

Indexes in Historica Perspective (SR-14,1993) ..., $10.00
Federd Regulation of State and Loca Governments: The Mixed Record

of the 1980s (A-126, 1993) ... i ..$15.00

The Role of Generd Government Elected Officials in Crimind Justice (A-125, 1993) .. .$25.00

Guide to the Crimind Justice System for Generd Government Elected
Officials (M-l 84, 1993) ... . i e .$8.00

FOR A COMPLETE LIST OF PUBLICATIONS OR FURTHER INFORMATION



ACIR

The 11.5. Advisory Commission an Intergovernmental Relations (ACIR) was
created by the Congress in 1939 to monitor the operation of the American federal sys-
tem and to recommend improvements.

ACIR is a permanent, independent, bipartisan commission cemposed of 26
members—ninge representing the Congress and the Administration, four Governors
and three State Legislators, four Mayors and three Elected County Officials, and three
private cilizens.

The President appoints twenty members—the private citizens and federal exec-
utive officers directly, and the state and local members from nominations by the
Mational Governors® Association, MNational Conference of State Legislatures, National
League of Cities, 1.5, Conference of Mayors, and MNational Association of Counties.
The U.S. Senators are appointed by the President of the Senate, and the Members of
the House of Representatives by the Speaker of the House, Each Commission member
serves a two=year term and may be reappointed.

As a continuing body, the Commission addresses specific issues and problems
the resolution of which would produce improved cooperation among federal, state,
and loeal governments and more effective fonctioning of the federal system. In addi-
tion to examining important functional and policy relationships, the Commission stud-
ics ctical government finance issues,

One of the long-range efforts of the Commission has been to seek ways to
improve federal, state, and local government practices and policies to achieve cqui-
table allocation of resources, increased efficiency and equity, and hetter coordination
and cooperation.
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