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Dear Reader:

Since Ronald Reagan assumed
the Presidency, the national de-
bate over federalism has been
somewhat like a change in the
seasons of the year: the climate
changes day by day in fits and
starts, Then, when 1t finally be-
comes apparent that a new season
has arrived, it is impossible to
look back and pinpoint the exact
day when the old season gave way
to the new.

Somewhere over the past 35
months of the Reagan Presidency,
the nation entered a new season
for federalism. We came to recog-
nize state and local governments
as autonomous political entities—
with their own revenue raising
capacities and spending
authorities—rather than just sub-
sidiaries of the national govern-
ment. Indeed, this has been a re-
markable transformation in the
thrust of the federalism debate
over the past half century, when
the relentless gravitation of power
to Washington was assumed.

And now it is difficult to pin-
point the exact date when this
change occurred. Perhaps it was
because Ronald Reagan had cam-
paigned on a theme of devolving
power and authority to state and
local governments; perhaps it was

his success in getting the Con-
gress to enact nine new block
grants in 1981, giving flexibility
to state and local officials; per-
haps it was his New Federalism
Initiative of 1982 which brought
the issues of sorting out respon-
sibilities to the forefront of the
public debate.

But, like the changes in seasons
of the year, I would contend that
it was a cumulation of these
events—combined with hundreds
of actions taken by state and local
units of government—which hasg
shifted the focus of debate on our
federal system for the foreseeable
future.

The examples of how state and
local governments are adjusting
to this new era—and providing
better and more efficient service
to an ever more diverse American
citizenry—are numerous. For ex-
ample:

¢ In California, the Governor
and state legislature are now
debating a new inter-
governmental relationship
whereby local governments
would have the option to
adopt a local sales tax.

@ In education, it continues to
be the states and their sub-
divisions which show inno-
vation while the federal gov-
ernment remains an impedi-
ment in many areas.

® In Arizona, the State and the
City of Phoenix worked out a

financing technique which
permits Phoenix and sur-
rounding metropolitan cities
to construct freeways without
federal dollars.

® And many states and local-
ities continue to develop
public-private partnerships in
which projects can be accom-
plished with a limited drain
on the public treasury.

In the Winter 1982 issue of
Intergovernmental Per-
spective, ACIR Assistant Direc-
tor John Shannon and Senior
Analyst Susannah Calkins con-
cluded that “students of American
fiscal federalism may well point
to 1981 as the beginning of the
‘do it yourself era of inter-
governmental relations—a period
to be marked by major and sus-
tained constraints on federal fis-
cal resources with consequent re-
duction in federal ability to aid
and direct state and local gov-
ernments.”

Shannon and Calkins may well
be right. Perhaps it was the elec-
tion of Ronald Reagan—and his
demonstrated commitment to
change the way America was gov-
erned during his first year in
office—which marked a new era
for federalism. If so, then the re-
markable story over the ensuing
two years has been the adaptation
of state and local governments in
this new season of restored Con-
stitutional balance. We are dem-
{continued on page 29}
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General Revenue Sharing Bill
Sent to Conference Committee

Legislation to extend General Rev-
enue Sharing (GRS} to local govern-
ments for another three years has
passed the House and the Senate. The
Senate approved renewal at the cur-
rent funding level, $4.6 billion The
House voted to increase that funding
by $450 million a year. President
Reagan threatened to veto the legis-
lation if Congress increased the level
of aid. As this issue of Perspective
went to press, the measure was in
Conference Committee to resolve dif-
ferences.

Regulatory Reform Hearings
Planned

Senator Dave Durenberger (MN),
chairman of the Senate Inter-
governmental Relations Sub-
committee, is expected to introduce
intergovernmental regulatory reform
legislation addressing the issues
raised in ACIR’s forthcoming study
on regulatory federalism. Hearings
will probably be held this winter and,
at that time, testimony will be sought
on issues surrounding the Commis-
sion's recommendations that national
policy encourage early and continuing
involvement of state and local offi-
cials in federal rulemaking covering a
wide range of programs having signi-
ficant intergovernmental regulatory
effects. ACIR also recommends (1) do-
ing regulatory impact analyses of
proposed rules affecting state and
local governments, (2) reducing fed-
eral intrusiveness in the use of cross-
over sanctions, direct orders, partial
preemptions, generally applicable re-
quirements, and other conditions at-
tached to individual federal aid pro-
grams, {3) clarifyving the extent to
which generally applicable require-
ments apply to block grants, and (4)
future federal compensation or reim-
bursement to state and local govern-
ments for the additional direct costs
imposed on them by federal statutes
and rules.

Supreme Court Advocacy
Conference Held

Georgetown University Law Center

In

was the October 17 and 18 site of a
Conference on Supreme Court Ad-
vocacy. Sponsored by the Academy for
State and Local Government, the
State and Local Legal Center, the
National Association of Attorneys
General, the National Institute of
Municipal Law Officers, and the
National Association of District At-
torneys, the conference was intended
to improve the ability of states and
local governments to present their
cases before the Supreme Court.
Speakers included the Honorable
Warren E. Burger, Chief Justice of
the United States, who informed the
audience that, as a general rule, state
and local advocates perform very
poorly before the Court and the
Honorable William H. Rehnquist, As-
sociate Justice of the Supreme Court.

Opportunity for
Intergovernmental Consultation
Given to the States

On September 30, 1983, the federal
government turned over to the states
the opportunity to shape state and
local consultations with federal agen-
cies on such things as grant appli-
cations, the management of federal
lands, and changes at federal in-
stallations. That day, final regu-
lations previously published in the
Federal Register by 23 federal agen-
cies on June 24, 1983, became effec-
tive, replacing procedures established
under OMB Circular A-95.

Interest now focuses on state re-
sponses to their new responsibility. In
a survey taken at the end of August,
the Council of State Planning Agen-
cies found that at least 26 states were
awaiting further clarifications from
the federal government before setting
up the procedures necessary for state
agencies and local governments to
maintain their contacts with the fed-
eral agencies on a wide range of pro-
grams. Only one state apparently had
its substitute procedures in place.

The currently uncertain situation is
unlikely to clarify itself soon. Out of
four states contacting ACIR since
October 1st, one had its new system
firmly 1n place, one was maintaining
the old A-95 process for an interim

nmental

period of several months while con-
tinuing to develop a new system, one
felt that a state-designed process was
unnecessary, and the fourth desig-
nated a nongovernmental organiza-
tion as the state’s single point of con-
tact, asking it to develop a new sys-
tem by December 1st.

Block Grant Watch

State and local governments and
the private nonprofit sector continue
to adapt to the administrative and
budget changes imposed by the ten
block grants enacted in 1981. A forth-
coming ACIR Information Bulletin:
Update on Block Grant Implemen-
tation reveals that in fiscal 1983,
states made more individual decisions
in administering the new programs
than during the first year of imple-
mentation. Most states did not re-
place lost federal funds, but increased
state financial commitment was con-
sidered in several states, and did oc-
cur in some.

Much of 1983 has been spent pre-
paring for the latest block grant, the
Jobs Training Partnership Act
(JTPA ), enacted in 1982 for October
1, 1983 implementation. Preliminary
data show that most governors gave
high priority to the transition be-
tween the new job training program
and its predecessor, the Com-
prehensive Employment and Training
Act (CETA). Unlike the old CETA
program, states have a major role in
implementing the new block grant.
Governors are charged with appoint-
ing members of the Private Industry
Councils {PICs) and with designating
service delivery areas. Consultation
with local government officials ap-
pears to be proceeding smoothly al-
though conflicts have arisen in sev-
eral states over the composition of
Private Industry Councils and over
qualifications for inclusion in service
delivery areas. The job training block
grant encourages greater par-
ticipation from the business com-
munity through the Private Industry
Councils. The goal is to achieve a bet-
ter match between training programs
and available jobs.



BOULDER AND NLC REVISITED: AN INTRODUCTION

“No branch of the federal government has done more
to limit the powers or increase the duties of state and
local governments than the Supreme Court,” Lawrence
Velvel, Chief Counsel to the State and Local Legal
Center, told the nation’s governors at their annual
meeting last August. The importance of the federal ju-
diciary is underscored in the two articles in this issue of
Perspective. The first, “Antitrust and Local Govern-
ments,” explores the impact of the Court’s 1982 ruling
in Community Communications Co. v. City of Boulder
that increased the exposure of localities to federal anti-
trust law. The second, “Mass Transit and the Tenth
Amendment,” looks at applying Fair Labor Standards
Act to public mass transit workers in light of the
Court’s landmark decision, National League of Cities v.
Usery (1976). In this introduction, differences and simi-
larities between Boulder, NLC, and NLC-based cases
are highlighted so that the following articles can be
viewed in context, both in constitutional terms and in
terms of the changing ways in which we are governing
ourselves.

Springing from the Same Source, but with Differ-
ing Outcomes. Both Boulder and NLC hinged upon the
Court’s interpretation of the national government’s au-
thority to regulate state and local activities. Although
the laws of the United States are the supreme law of
the land under Article VI of the Constitution, the
national government does not have carte blanche to do
as it pleases. Federal laws are supreme only as long as
they do not conflict with other constitutional provisions.
In applying federal antitrust law to localities, the Court
found the source of congressional authority to be its
charge to “regulate commerce . . . among the several
states” (Article 1, Section 8). Generally, the Court has
interpreted Congress’ commerce-based regulatory
powers broadly. In its study on regulatory federalism,
the ACIR found that

By 1942, the Court had decided
that there were few private sector activities which
the federal government could not in some way
touch through its power to regulate interstate
commerce. Moreover, if a state activity conflicted
with or was contrary to a federal endeavor, the
state action could be superceded.!

'Regulatory Federalism: Policy, Process, Impact and Reform, draft,
Advisory Commission on Intergovernmental Relations.

by Stephanie Becker

Nonetheless, certain caveats still prevail. The states,
under specified circumstances, may restrain trade be-
cause of their protected constitutional status. Until re-
cently, cities and counties thought they enjoyed similar
protection.

In NLC, the Court curtailed Congress’ regulatory
reach when it warned

Congress may not exercise its power
to regulate commerce so as to force directly upon
the states its choices as to how essential decisions
regarding the conduct of integral governmental
functions are to be made.?

The Court thus exempted traditional state and local
governmental activities from federal wage and hour
laws.? The NLC case exemplifies how one constitutional
provision (in that case, the Tenth Amendment) can con-
flict with another (the commerce clause). The Supreme
Court, in its “umpire” role, has the right to decide
which provision will prevail.

In Boulder, the Court signaled that the commerce
power allowed a federal law to apply to local activities.
On the other hand, in NLC, the Court stopped another
commerce-based foray into local affairs. Although both
cases required interpreting congressional power under
the same constitutional provision, a distinction should
be made. In Boulder, the Court’s decision was reached
on a statutory basis. Unlike NLC where the con-
stitutionality of the law itself was questioned and par-
tially struck down, Boulder did not raise the issue of
Congress’ powers under the commerce clause. Congress
could, if it so chose, amend the Sherman Act tomorrow
exempting local governments from antitrust provisions.
Congress no longer has the prerogative to amend the
Fair Labor Standards Act in ways that would violate
NLC.

Boulder and NLC: State-Local Controversy
Spawned. In NLC, states and their “creatures,” local
governments, were treated alike, but Boulder singles

2426 U.S. 833 (1976).

3Note that in a footnote to NLC, Justice Rehnquist said that if Congress
had made compliance with the Fair Labor Standards Act Amendments a
condition of federal aid, instead of a direct order, the judicial story might
have had a different ending. The Court has tended to view Congress’
regulatory reach under the so-called spending power broadly. As long as
they are reasonably related to national purpose, conditions attached to
federal grant programs have generally been held to be consistent with the
national government's constitutional powers.




out local governments. Nowhere mentioned in the Con-
stitution, local governments have spent nearly a cen-
tury struggling for home rule. Whether Boulder threat-
ens to end the home rule movement in this country, as
Justice Rehnquist asserted in his dissent to Boulder, or
whether it simply means that cities and counties will
have to be more careful in their deliberations remains
to be seen. It is clear, however, that singling out local-
ities has pitted them against the states in many in-
stances. According to Boulder, states can exempt local
activities from federal antitrust law, but such grants of
immunity may have their own problems. Mayor Tom
Moody of Columbus, Ohio, called attention to this con-
flict at a recent ACIR hearing: “As a matter of fact, we
have spent the last 60 years fighting the state and
maintaining our integrity under the home rule move-
ment, and we're not about to ask any direction, any
mandate, from the state.”*

Yet another difference between the two cases may
create additional problems for states and their political
subdivisions. In NLC, the distinction was made be-
tween “traditional” and “nontraditional” state and local
activities. The “traditional-nontraditional” dichotomy
raised in NLC did not surface in Boulder. Presumably,
all local activities are potentially open to antitrust liti-
gation unless specifically exempted by state law, and
subjected to state supervision. Should states draw
NLC -type distinctions when and if they grant localities
immunity from antitrust law? And should the Congress,
if it decides to provide immunity, craft a distinction be-
tween purely governmental and purely proprietary ac-
tivities? As the article on mass transit makes clear,
these lines may be difficult to draw and doing so may,
as the NLC decision itself did, give rise to further court
cases.

Boulder and NLC in a Changing Governmental
Context. The distinction made, but not settled, in NLC
between traditional and nontraditional governmental
activities draws our attention to the changing nature of
government. Only a few decades ago, running mass
transit systems was overwhelmingly a private activity.
Now it is predominantly public. Similarly, regulating

4“The Future of the States in the Federal System,” a hearing held by the
Advisory Commission on Intergovernmental Relations on September 22,
1983.

cable television and awarding franchises—the subject of
Boulder—were not commonplace governmental func-
tions in the not-too-distant-past. Today they are. Con-
versely, cities are contracting with others to provide
public services once rendered directly. Further, cities
and counties are entering into a host of private-public
partnerships charting new paths for public endeavors.

In part, then, the Court may have been reacting in
both Boulder and NLC to the recent, more en-
trepreneurial tack local officials have been taking. In
economic and community development activities, in en-
ergy production, in transportation, even in inter-
national trade and a host of other endeavors, local gov-
ernments are increasingly thinking of themselves as
self-reliant entities. “The self-reliant city views itself as
a nation,”® wrote the president of the Institute for Local
Self-Reliance. The limitations on such “nationhood” are
clearly demonstrated in this issue of Perspective, how-
ever, for as the Court has reminded them, cities are
subject to laws they can try to influence, but not nec-
essarily control.

SThe Entrepreneur in Local Government, ed., Barbara H. Moore,
International City Management Association, Washington, DC, 1983, p. 63.




ANTITRUST
AND LOCAL
GOVERNMENTS

by Jerry Fensterman

Encouraging effective and vigorous
competition has been a key public policy
underlying this nation’s economy for
many years. Since they were first adopted
over 90 years ago, antitrust laws have
been a cornerstone of national efforts to
promote economic competition. Until re-
cently, the strictures contained in anti-
trust legislation were thought to apply
only to private parties.

In two recent cases, dramatically breaking new
ground, the Supreme Court has ruled that federal anti-
trust laws, particularly the Sherman Act of 1890, apply
to local governments. Other Court decisions appear to
increase the exposure of the states to certain federal
antitrust laws as well. Because these decisions may
generate high costs to state and local governments, offi-
cials at every level are voicing concern.

Scores of suits alleging antitrust violations by local
governments have been filed since the 1982 decision. So
far no cases have been decided against those govern-
ments, but a former mayor and some private parties
have been found guilty and liable for $2.1 million in
damages which, when trebled in accordance with the
law, equal a $6.3 million award. In several other in-
stances local governments have settled out of court to
avoid protracted and costly legal battles.

Applying federal antitrust statutes to public entities
raises a complex set of intergovernmental questions.
Despite the uncertainty facing local governments, some
observers believe further clarification or relief should
be allowed to evolve through additional court rulings.
Until judicial clarification emerges, individual states
could provide localities with the kind and degree of
immunity they deem appropriate. Others believe that
state grants of immunity will come only slowly and
may prove insufficient. Also, they fear the courts taking
as much as a decade to settle unresolved issues. Those
who espouse the latter view also tend to believe that
the costs to localities over time will be unnecessarily
high and that Congress should amend the law to clarify
whether and when local governments are liable for
antitrust violations.

This article will examine the history of the appli-
cation of these laws to public entities, the implications
for those governments now exposed to antitrust, inter-
governmental reactions, and the remaining unresolved
questions.

THE LEGAL SETTING

In the case of Parker v. Brown,' the U.S. Supreme
Court held that the Sherman Antitrust Act “must be
taken to be a prohibition of individual and not state ac-
tion.” In what came to be known as the Parker exemp-
tion, or “state action” doctrine, this decision was taken
to mean that when a state undertakes an action that
restrains or displaces competition, it is an act of gov-
ernment and as such it cannot be challenged as vio-
lating antitrust laws. Subsequent cases refined the doc-
trine to ensure, as the Parker decision required, that
only actions which were truly governmental would be
immune from the antitrust laws. Thus it evolved that a
state would have to be intimately involved in super-
vising any state-inspired, anticompetitive activity for
the protections of the Parker doctrine to apply.

As the legal creatures of the states, local govern-
ments were presumably provided consonant immunity,
although that presumption stood untested for decades.

1317 U.S. 341 (1943).




In a series of cases decided during the 1970s,? the Su-
preme Court began to revisit the state action doctrine,
concluding that the mere fact of state involvement with
private-party activities did not necessarily insulate
those activities from antitrust scrutiny.

In the 1978 case of City of Lafayette v. Louisiana
Power and Light Co.,® the Court first extended its re-
consideration to local governments. In a 5-4 decision,
the Court held that for a city to be protected under the
state’s cloak of immunity, the city must act directly for
the state or pursuant to a “clearly articulated and af-
firmatively expressed state policy to replace competition
with monopoly or regulation.” (In another case the
Court added, at least for private parties requiring gov-
ernment supervision, a standard requiring active state
supervision as well.) Four of the Justices in the ma-
jority agreed that local government action lacking di-
rection by the state could be subject to antitrust liti-
gation. In a concurring opinion, Chief Justice Burger
set what was to be a short-lived standard: The acts of
local government entities that are of a proprietary or a
commercial nature should enjoy no immunity. Justice
Burger’s distinction between proprietary and govern-
mental acts read:

There is nothing in Parker v. Brown. . . which sug-
gests that proprietary enterprise with the inherent
capacity for economically disruptive anticompetitive
effects should be exempt from the Sherman Act
merely because it is organized under state law as a
municipality.*

Four years later, on January 13, 1982, the Court
handed down a 5-4 ruling in Community Communica-
tions Co., Inc. v. City of Boulder.® In this case, having
to do with regulating cable television, the Court found
that: (1) Colorado’s grant of home rule powers notwith-
standing, Boulder was not itself a sovereign entity en-
titled to antitrust immunity; and, (2) the State’s grant
of home rule was neutral with respect to the City’s ac-
tion and did not constitute the “clearly articulated and
affirmatively expressed” grant of authority required by
the Lafayette decision. The Boulder decision did not deal
with the issue of dividing the acts undertaken by local
government into governmental and proprietary cate-
gories.

Some 23 states’ Attorneys General filed amicus briefs
on the side of Community Communications Co., Inc.
Their support reflects a strong belief in the effec-
tiveness and importance of antitrust laws. Moreover,
they share the Chief Justice’s feeling that local gov-
ernments should enjoy no special shield from these laws
when their actions warrant scrutiny.

2Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975), Cantor v. Edison
Co., 428 U.S. 579 (1976), Bates v. State Bar, 433 U.S. 350 (1977), and
New Motor Vehicle Board v. Orrin W. Fox Co., 439 U.S. 96 (1978).

3435 U.S. 419 (1978).

“Ibid.

5102 S. Ct. 835 (1982).

‘ ‘ To many people’s
surprise, the Lafayette decision
brought relatively little
immediate discussion and legal
activity. The quietude changed
markedly after Boulder. , ,

THE CLIMATE FOR CONSIDERATION

To many people’s surprise, the Lafayette decision
brought relatively little immediate discussion and legal
activity. The quietude changed markedly after Boulder.
Prodded at least in part by Justice Rehnquist’s dis-
senting opinion in which he wrote that the “de-
cision . . . effectively destroys the ‘home rule’ movement
in this country,” those involved with or sympathetic to
local governments have unleashed a loud cry of alarm
and apprehension.

This concern is exemplified by statements made just
five months after the Supreme Court handed down the
Boulder decision. Mayor Janet Gray Hayes of San Jose,
CA, stated that “The foremost impact of the Boulder
decision is that it is, today, crippling the implementa-
tion of public policy at the local level.”® Mayor Thomas
Moody of Columbus, Ohio, struck a similar note:

The purpose of the antitrust laws is to deter anti-
competitive conduct by private parties, not to dictate
the allocation of governmental responsibility between
cities and states. We believe that the Boulder ruling
is more likely to impair the ability of cities to govern
than to enhance competition. It is difficult to believe
that the public interest will be served by subjecting
the regulatory actions of cities to antitrust scrutiny.’

The seriousness of these fears was underscored more
recently by the fact that when mayors across the coun-
try were surveyed by the United States Conference of
Mayors (USCM) about the issues of interest for discus-
sion at their 1983 annual meeting, the top priority item
was potential liability under antitrust laws. The
National League of Cities (NLC) has shown similar
concern. NLC held a conference on “Local Government
and the Antitrust Laws” just three months after the
Court’s Boulder decision and published a book based on
the conference papers.®

Boulder’s effect at the local level has been both posi-
tive and negative. On the positive side, local govern-
ments have taken a variety of steps to reduce their
vulnerability to antitrust challenges. These steps in-

STestimony of Mayor Janet Gray Hayes, San Jose, California, Local
Government Antitrust Liability—The Boulder Decision: Hearings Be-
fore the Senate Committee on the Judiciary, 97th Congress, 2nd Ses-
sion (June 30, 1982).

"Testimony of Mayor Thomas Moody, Columbus, Ohio, at the same
Senate hearing.

8 Antitrust and Local Government, edited by James V. Siena, Seven
Lock Press, Inc., U.S., 1982.




clude conducting municipal antitrust audits, improving
bidding procedures, eliminating questionable activities,
monitoring competitive activities, and acquiring a
heightened awareness of any antitrust implications that
may lie behind proposed actions. Taken together, these
activities may result in a somewhat fairer decisionmak-
ing process at the local level.
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costs of antitrust sults Although fears are difficult to
testlmony of local ofﬁmals and lawyers suggest grow-
ing caution on the part of local officials. The number of
suits filed since Boulder has risen and, in at least some
of those cases, the legal fees charged local governments
have been high. Moreover, officials have begun to re-
port that a prediction made after the decision is being
fulfilled: litigation is being threatened more and more
to force a change in public policy. Faced with such

fhranfc and at least hnrhgﬂv aware of the pncmh]o

costs of litigation, some pubhc officials have reported
changing or postponing decisions rather than risk a
suit.

In Charleston, South Carolina, for example, there
was a plan to allow only antique carriages and pedes-
trians within a renovated historic district. However, the
excluded bus transit system threatened a suit. Mayor
Joseph Riley, concerned about the potential costs to the
p\fxr and himgalf
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P
plan—despite his belief in its public benefits—to thwart
antitrust action.

Local governments face an additional problem: in
most instances, rulings can be rendered long after an
action had been taken. Antitrust laws, including the
Boulder test of immunity, apply retroactively for four
years.
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ANTITRUST: A POTENTIALLY
COSTLY EXPOSURE

Since Boulder, it is estimated that more than 200
suits alleging antitrust violations have been filed
against local governments and their officials. Any gov-
ernment action is liable for such a suit, but so far the
suits seem to come most often where “high risk” cri-
teria are found: (D where a lot of money is involved
and (D) whaoawra inta +tad nants ha had litila A no
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past involvement with the locality nor are they ex-
pected to be so involved in the future. To date, cases
have been filed in the areas of cable television regu-
lation, land use and zoning, waste collection and dis-
posal, hospital and ambulance service, water and sew-
age systems, airport services and concessions, utility
services, towing services, licenses and concessions, taxi-
cabs and many others
Defendants can har dly afford to
an antitrust suit. The aim is to avoid th
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judgment. Antitrust actions can take a great deal of
time—on average longer than many other types of liti-
gation. Further, successful plaintiffs in antitrust suits
may win:

e an immediate injunction against the action in
question;
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e payment of their attorney’s fees (in recent cases
these have run to nearly $1 million, and may be
awarded even if damages are not); and

o payment of the cost of lawsuit.

Moreover, the damages are joint and several—any
party found in violation of the law can be held liable for
a1 odto. o4 1.1 1 . TY._al . __ . 4l . _1_° .0
LIIE enuire trevieq aamages. ruraermore, e piamiian
decides from which one or combination of the defen-
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damages are attached have no legal right to expect a
contribution from any of the other guilty parties nor
can a court fashion a damage settlement requiring such
a contribution. For example, in a recent case the City
was dropped from a $2.1 million suit, but the former
mayor was judged not to have immunity, and the
trebled damages, equaling $6.3 million, are owed by the
mayor and the co-defendants. If the judgment stands

+16F 3 ntitlad 4o 11
quGVv’lng all appeal.:, the plainulu 1s entitled to collect a

total of $6.3 million from any combination of guilty de-
fendants in whatever proportion the plaintiff chooses.
The mayor could be assessed the entire $6.3 million in-
dividually, with no right to expect any contribution
from any other defendant. Conversely, if the plaintiff so
chooses, the other defendants could pay the full dam-
ages, and the mayor might not a pay a penny.
Antitrust litigation entails determining both facts

d.llu lllUblVdLlUIlb lllbeIlL lb Ild[u LO pI'OVE SO dnLILrubL
cases usually involve substantial discovery. It takes

hmn to nnmh H'\n rnnr\rﬂe Qnr] to 1nforvlnu1 every i in-

volved public official and employee at length, and these
efforts diminish the time available to deliberate and
implement other public policies.

Simply raising the antitrust specter may have a chill-
ing effect, stopping a municipal action in its tracks. The
dreaded costs of preparing a defense, both in time and
money, can delay, if not reverse, policies threatened by
a lawsuit. In some cases—as in the City of Boulder
where uhc pcudxus suit inhibited cApa11d1115 Lablc Ser-
vices for several years—the “chilling effect” can incon-
venience many beoble,

inteiniatedi VAN o of

ANTITRUST EXPOSURE:

WHERE STAND STATE AND LOCAL
GOVERNMENTS?

Following Boulder, any activity of a local govern-
ment, its agencies, private contractors, or public offi-
cials acting under the color of local governmental au-

f antit + Tat:
thux xty, is Q"hjont to \,harges of antitrust violation.

Local governments can carefully scrutinize their actions
to see if they restrict or displace competition, but
otherwise their only current recourse is to seek state
grants of immunity. The Court has said that states can




shield from antitrust law local actions that ssue from
affirmatively expressed state policies and are actively
supervised by the state. However, questions remain
about the standards the Court will apply in deter-
mining acceptable state shields of immunity.

Although most attention since Lafavette. and espe-
ciallyv since Boulder. has been focused on the plight of
local governments, several Supreme Court cases also
have chipped away at the degree of antitrust immunity
enjoved by states and their officials. The most impor-
tant of these cases 1s Jefferson ('()um‘\ Pharmuaceutical
Co. v. Abbott Laboratories 1198317 The Court, by a 5-4
majority, held that the State of Alabama is not exempt
from the proscriptions of the Robinson-Patman Act—a
section of federal antitrust law specifically directed at
price discrimination—when offering pharmaceutical
products through government pharmacies or hospitals

'51 L. W, 4195 (1983).

for resale in competition with private suppliers.'” State
purchasing experts have expressed concern that the de-
cision limits the ability of state and local governments
to make purchases through competitive bidding, and
may lead to an increase 1n the cost of doing state and
local business, The dectsion was a narrow one, but its
implications may be broader. States can usually make
bulk purchases at discounted rates. Often, however,
neither state purchasing agents nor the sellers know
the ultimate use of the products involved, With the po-
tential for litigation in which private parties may also
be named. suppliers may be inhibited 1n granting dis-
counts. and costs to the states mayv rise com-
mensurately.

Although states themselves are shielded from dam-

" See |mergovernmema| rerspectlve. Dpnng 1983 Vol 4. No. 2.
‘Should State and Local Governments Be Treated Like Businesses
When Engaging in Proprietary Activities?,” p. 28.

Parker v. Brown (1943) 317 U.8. 341

California’s raisin prorate program establishing an
elaborate marketing system for raisins, which largely

aliminatad snmnatitinn amano nradiears o nat o
€1lMiNaea COmpelinidn among proiulers, was nov a vio-

lation of the antitrust laws. This case is the historical
genesis of what is commonly known as the State anti-
trust exemption or immunity. The Court reasoned that
the Sherman Antitrust Act was directed towards indi-
vidual, and not State, conduct.

Goldfarb v. Virginia State Bar (1975) 421 U.S. 773

The Fairfax County Bar Association’s minimum fee
schedule, which was enforced by the Virginia State Bar,

was found to be an unlawful price fixine scheme in vio-

LS W0 D0 4 WNAWIML pRCe LDXLING SCAoMe 1n V1o~

lation of the antitrust laws, The Court found that since
the State of Virginia did not compel keeping of such a
schedule, the Parker immunity did not apply.

%!

0. (1976) 428 U.S. 579

Cantor v. Detroit Edison

Detroit Edison’s dispensing of free light bulbs to con-
sumers of electricity within its system, thereby creating
a monopoly in the area of light bulbs and restraining
trade thereof, was found to be a violation of the anti-
trust laws and not exempted by the theory of Parker v.

Brown because of the fact that the State was regulating
the utility.

Bates v. State Bar (1977) 433 U.S. 350

The Arizona Supreme Court’s rule prohibiting lawyer
advertising was not a violation of the antitrust laws and
was protected by the immunity of Parker v. Brown,
since the Arizona Supreme Court had the ultimate State
authority in commanding and compelling compliance by
members of the State Bar. However, the advertising was
allowed on a First Amendment theory.

Source: ACIR staff selection based on The Municipal Law Review.

TRACING THE EVOLUTION OF MUNICIPAL ANTITRUST LIABILITY

City of Lafayette v. Louisiana Power & Light Co. (1978)
435 U.S. 389

The City of Lafayette could only be exempt under the

antitrugt lawe (Parbar v Braown) if tha allooad antic
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competitive activities fell within the State authorization
or were within the intended scope of the powers that au-
thorized the local agency to operate a public utility. In
short, cities can be liable for violation of the antitrust
laws. Because the opinion was broken down four in
favor, four against, and one who concurred in favor, it is
difficult to discern precisely what activities will or will
not fall under the prohibitions of the Sherman-Clayion
Acts. In either event, there has to be some involvement
of the State compelling the anticompetitive activity.

California Retail Liquor Dealers Assn. v. Mideal Alu-
minum, Inc. (1980) 445 U.S. 97

California’s statutory plan for wine pricing was found to

constitute resale price maintenance and, therefore, was
a violation of the Sherman Act. The Parker v. any'.rg
exemption was not applied. Although the State’s policy
was forthrightly stated and clear in purpose, it was not
actively supervised by the State, thereby allowing the
wine producers to continue price maintenance by what-

ever prices they submitted to the Board.

Community Communications Co. v. City of Boulder (Jan.
13, 1982) 50 U.S.L.W. 4144

Boulder, Colorado (a chartered city) moves to stop ex-
pansion of local CATV to look at a possibility of greater
competition from other cable companies. [The Court
ruled that the City’s moratorium is not exempt from
antitrust scrutiny under the “state action” doctrine of
Parker v. Brown. Without reaching the “active state
supervision” test, the Court held that the delegation of
home rule powers to the City does not satisfy the “clear
articulation and affirmative expression” of policy test.|




ages under the Eleventh Amendment of the U.S. Con-
stitution, state officials may be individually liable for
damages (Scheuer v. Rhodes).!! Plaintiffs may be en-
titled to injunctive or other equitable relief against
state actions that violate antitrust laws (Ex Parte
Young).'? Further, plaintiffs may be able to recover at-
torney’s fees from state governments (Hutto v. Finney
and Maher v. Gagne).'® The latter point may prove very
important. Recovering attorney’s fees provides a two-
fold incentive in favor of bringing suit: (1) it increases
the chances for a “free” trial which may encourage po-
tential plaintiffs; and, (2) given the greater likelihood
of capturing full payment, highly qualified counsel are
more likely to make themselves available.

POST-BOULDER CONTROVERSY:
SHOULD THERE BE A LEGAL SOLUTION?

Local and, to a lesser extent, state exposure to anti-
trust litigation may or may not be viewed as a problem
of sufficient proportions to require a legal solution. In
this instance, as in many others, where you stand de-
pends on where you sit.

To many, federal antitrust laws and their role in
maintaining economic competition should override
other concerns. There are 50 states and about 80,000
units of local governments. Cumulatively they could
undermine the health of the economy by creating un-
necessary monopolies and promulgating restrictive
regulations. Some who espouse this view, however,
decry the Court’s vagueness in Boulder on what con-
stitutes appropriate and effective state action to provide
immunities to local governments. They recognize that
clarification is needed, lest the states spend a great deal
of time crafting immunities that may later be found in-
sufficient.

Those who view Boulder with alarm and seek legis-
lative redress raise several points. First, the Congress
clearly did not have local governments in mind when it
passed the Sherman Act; it was concerned with the ac-
tions of a handful of large companies. From this van-
tage point, Congressional intent was either mis-
construed or poorly applied in Lafayette and Boulder.

Secondly, they maintain that it is inappropriate for
the states to decide how and when federal law should
apply to localities. Similarly, they view state grants of
home rule authority as seriously undermined by Bou!l-
der.

Moreover, in a more practical vein, proponents of this
position argue that these decisions make it considerably
more difficult to run a government. Mayors now hesi-
tate before making decisions that could leave them,
their cities, or both open to years of protracted liti-
gation and millions of dollars in costs.

Finally, clarifying how the states may extend the
shield of state action to local governments may offer
little comfort. Localities still must expend the effort
necessary to propose and win an immunity from a state

1416 U.S. 232 (1974).
12209 U.S. 123 (1908).
13 437 U.S. 678 (1978) and 448 U.S. 122 (1980), respectively.

for each particular proposed activity. In the nearly two
years since Boulder, only a handful of states have pro-
vided meaningful grants of immunity to their local gov-
ernments.

In short, to those who insist upon a legal remedy, the
nossibility that local ggvnrnmantql actions may create
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monopolies or unnecessarily restrain trade does not off-
set the potential costs to localities, both in money and
in effectiveness.

REMEDIES

If all or parts of this issue are sufficiently serious to
require some type of action, what powers do the differ-
ent actors possess and how might they exercise them?

The States. As noted earlier, the power to provide
immunity to local governments now resides with the
states. The states may grant immunity to local gov-
ernments equivalent to their own. To date, about six
states have provided their local governments with some
degree of immunity since Boulder. North Dakota’s
shield is at both the simplest and the broadest:

All immunity of the state from the provisions of the
Sherman Antitrust Act . . . is hereby extended to any
city or city governing body acting within the scope of
the grants of authority (contained in North Dakota
Century Code sections granting powers to cities,
home rule cities, or city governing bodies). When act-
ing within the scope of the grants of authority .. . a
city or city governing body shall be presumed to be
acting in furtherance of state policy.'*

Maryland has also protected a broad range of county
and municipal activities from federal antitrust laws, in-
cluding the power to displace or limit economic com-
petition in port use and development; in public trans-
portation, water, and sewerage systems; in waste col-
lection services and waste disposal services; in granting
franchises and concessions on public property; and, in
economic development and redevelopment.

Tennessee passed a law allowing and enhancing ac-
tive state supervision of municipal or county activities
affecting municipally-owned or operated energy produc-
tion facilities, resource recovery facilities, or solid waste
disposal programs. The State of Pennsylvania adopted a
bill granting municipal governments authority to con-
tract for cable communications services without vio-
lating federal antitrust laws, the precise issue on which
the Boulder case turned. Virginia, one of the first states
to act, protected the right of Fairfax County only to
regulate cable communications services. Louisiana has
shielded a few of its local governments from federal
antitrust laws when regulating ambulance services.

For local governments, and to some degree for the
states, this approach is problematic. The pitched battles
waged in many states prior to enacting home-rule en-
abling legislation attest to the controversial nature of
local autonomy. Even if there were no controversy over

4 North Dakota Century Code Section 40-01-22.
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the degree to which competition should be protected
from local government actions that restrain or displace
it, substantial time and resources will be required at
hath the state and local levels of government to secure
immunity and then to supervise the affected activities,

The Congress. The laws in question are Congress’.
Changes in antitrust statutes do not tend to come eas-
ily. but Congress can amend them in any way it sees
fit,

As it now stands. following the Court’s review, the
states decide what local government actions are or are
not covered under the Sherman Act. It 1s not apparent
that Congress intended to make such a delegation to
the states.

What kind of immunity could Congress grant if it =o
desired? Four bills with different arcwers to this ques-
tion were introduced in the First Session of the 98th
Congress: Senator Thurmond's 15, 15781, Representative
Hyde's tH.R. 29811, Representative Fish's itH.R. 3361
and Representative Edwards” (H.R. 3685

Al four bills deal with two main questions. First,
which activities will be made immune from federal
antitrust laws and which will not? The Hvde and Fish
bills, respectivelv, propose that local governments he
granted immunity “to the extent states are exempt
from the operation of such laws.” The other two bills
would exempt only governmental “regulatory powers”
or "conduct which is an exercise of the sovereign power
of the state.” Both draw a distinction between pro-
prietary and traditional governmental functions.

The second major issue with which all four are con-
cerned 15 defining the tvpes of governments exempted.
On this point Representatives Hyde, Fish, and Edwards
agree: all general and special-purpose political sub-
divisions should be exempted. Representative Hyde's
bill would also exempt all territories and possessions of
the United States, Senator Thurmond's bill differen-
tiates hetween special- and general-purpose govern-
ments, protecting the latter and leaving the former
fully exposed to antitrust laws.

Congressman Fish includes one issue on which the
others are silent: damages. His bill proposes that any
government or its officials facing an antitrust suit
should be subject to simple damages. not trebled ones.
This 1ssue is unsettled now. The majority opined in
Boulder that, “as in Lafayette, . .. we do not confront
the issue of remedies appropriate against municipal of-
ficials.™"”

Ironically. although all of these bills would coditv the
degree of exemption provided. certain legislative solu-
tions could leave local governments more vulnerable
than they now are. A local government can now go o
the state and, perhaps. obtain affirmative state action
exempting either governmental or proprictary activities
or both. This approach would be preempted under two
of the pending bills. Also. lower courts are tending to
constrie Boulder liberally and local governments may

"*Community Communications Co.. Inc. v. City of Boulder. 50 LW 414§,

footnote 20.

A SAMPLING OF
MUNICIPAL ANTITRUST CASES
SINCE BOULDER

Gold Cross Ambulance v. City of Kansas City, Mo.,
538 F. Supp. 956 (W.D. Mo. 1982).

Plaintiff alleged that the award of an exclusive
franchise to operate an emergency ambulance ser-
vice within the city limits violated antitrust laws.

HELD: State statute authorizing municipalities
to contract with companies to provide emergency
services was a sufficient state action exemption
under Parker.

Central Iowa Refuse Systems, Inc. v. Des Moines
Metropolitan Area Solid Waste Agency (S.D. lowa,
1982).

Antitrust action brought by company alleging
that requiring all solid waste haulers to deposit
waste at the agency’s disposal facility was anti-
competitive. [The issuance of revenue bonds to
finance the project was considered contingent upon
the requirements. ]

HELD: State authorizing action permitting mu-
nicipalities to finance regional waste disposal
agencies and to fix fees was sufficient state action
exemption.

Pueblo Aircraft v. City of Pueblo, 679 F 2nd 805
(10th Cir. 1982).

Antitrust suit brought by an unsuccessful appli-
cant for concession space at a municipal airport.

HELD: State statute authorizing municipalities
to acquire and operate municipal airports and de-
claring such operations governmental functions is
sufficient to establish state action exemption un-
der Parker and Boulder. The Supreme Court has
denied certiorari.

Town of Haille v. City of Eau Claire, 700 F.2nd
376 (7Tth Cir. 1983).

Antitrust action brought by towns against a city
which required the towns to annex to the city in
order to tie into the sewer system.

HELD: State law giving cities broad diseretion-
ary powers over sewer systems immunizes the
city’s annexation policy. No active state super-
vision needed for state-action exemption to apply.
State need not mandate or compel anticompetitive
conduct; all that is needed is authorization or con-
templation of anticompetitive conduct.




fare better under these rulings than under the forms of
immunity legislation might provide.

The Administration. President Reagan has declared
his support for leglslatlon prov1d1ng local governments
with some exemption from federal antitrust laws. In a
letter written to Seattle Mayor Charles Royer when he
was NLC president, President Reagan stated that:

I share your concerns about intrusions into state
and local autonomy.

. we should extend the present state action
exemption to local governments provided that two
conditions are met: 1) local governments are acting
under the authority of state law, and 2) localities are
acting Ygithin their government (police power) capaci-
ty ...

Speaking for the Justice Department, William Bax-
ter, Assistant Attorney General, Antitrust Division,
told a Congressional Committee:

The Administration is firmly committed to the con-
cept of federalism, which lies at the core of our con-
stitutional system. Its intent is to develop policies
wherever possible that will help to restore the Tenth
Amendment to its rightful stature, affording state
and local governments the flexibility and freedom
from federal interference they require to carry out
their responsibilities. Thus, any potential for appli-
cation of the antitrust laws in a manner interfering
with the relationship between states and their politi-
cal subdivisions is cause for significant concern.'”

Baxter continued, “There is a fundamental difference
between public officials, who are politically responsible
to the electorate, and purely private businesses, which
are responsible only to their owners.”

Local Governments. Local governments, obviously,
have no direct power to affect the degree of their anti-
trust immunity. They do have the ability, however, to
reduce their potential for being sued. A locality can
protect itself by opening up meetings to the public, by
creating a record that explains why a contemplated ac-
tivity is necessary even though it may restrain com-
petition, and by auditing older regulations to see where
and how past actions may have created a liability.
None of these steps guarantees immunity from anti-
trust liability but they may lessen exposure to liti-
gation.

The Courts. Those who take power away may grant
it anew. As the final arbiter, the Court has the power
to revisit Boulder and, in doing so, can answer what-
ever unresolved questions it chooses to face among

'SLetter from President Reagan to Mayor Charles Royer, May 27, 1983.

""Testimony of Assistant Attorney General William F. Baxter, Local
Government Antitrust Liability—The Boulder Decision, Hearings Be-
fore the Senate Committee on the Judiciary.

'81bid,

those raised by the selected cases. Court w ,-chers have
predicted that it could take as long as a decade for the
justices to clarify municipal antitrust exposure.

Thus far the lower courts have chosen to deal be-
nignly with localities—not a single case has been de-
cided against a local government on its merits.!® If,
during the initial phase of the trial, the courts rule
against the local government’s claim that state action
provides immunity, the cases typically go to settlement.
In an atypical case where the settlement came prior to
the Court’s ruling on the state action 1mmun1ty claim
(Richmond Hilton Associates v. City of Richmond), a
settlement was reached which cost the city $2.5 million
in cash, $4.5 million in low interest loan guarantees,
and nearly $1 million in defense costs. Most observers
believe the lower courts’ failure to rule against a local
government stems from the seeming impunity with
which lower courts, showing sympathy for local gov-
ernments, have bent the Supreme Court’s holdings in
Boulder and Lafayette. Despite the flexibility of lower
court rulings, without further Supreme Court or Con-
gressional action, vital questions will remain unsettled.

THE INTERGOVERNMENTAL RESPONSE

A variety of state and local organizations have
adopted policy on local antitrust exposure. The National
Association of Attorneys General notes the chilling
effects of Boulder and supports federal legislation that
would guide states in authorizing activities and in pro-
viding directions to their local governments that em-
body a “reasonable balancing of governmental and eco-
nomic competitive interests.” The National Conference

- of State Legislatures, also, supports a federal legislative

solution. NCSL urges that Congress pass legislation to:
(1) increase states’ flexibility to delegate exemptions to
counties and municipalities; (2) apply immunity only to
“traditional” acts of governments; and, (3) provide an
exemption less broad than the states themselves pos-
sess. The National Governors’ Association and the
Council of State Governments have thus far taken no
official position on this issue.

The Conference of Mayors, National League of Cities,
National Association of Counties, and National Insti-
tute of Municipal Law Officers have almost identical
positions—they support federal legislation providing
local governments with immunity equal to that of the
states. Organizations representing local officials main-
tain that the problems they face under Boulder arise
from federal judicial interpretations of Congressional
enactments and that Congress is in the best position to
rectify the situation. They fear that adopting lower and
different immunity standards than those applied to the
states would create new legal distinctions, potentially
generating as much litigation as the current rulings.

The local groups argue that even if cities and
counties were given the same protections as states,

**In the case of the aforementioned $6.3 million judgment against a
former mayor and certain private defendants, Affiliated Capital Corp. v. City
of Houston, 519 F. Supp. 991 (S.D. Tex. 1981), the City of Houston had
earlier been dismissed as a defendant.
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those protections could prove to be somewhat elusive.
As discussed above, the Jefferson County case may well
preview the demise of the state action doctrine, at least
as it applies to price discrimination when states under-
take proprietary activities. This case has been termed
“the Lafayette of the states” because, as in that case,
the Court limited immunity available to actions by
government that appear to be competing unfairly with
private businesses. The courts traditionally have been
very reluctant to allow defendants to escape antitrust
scrutiny on the basis of an immunity.

Finally, local officials maintain that even if full im-
munity were made available to them, numerous other
mechanisms are still available to citizens who have
been treated unfairly by local governments. State con-
tract and tort remedies, federal civil rights remedies,
state and federal criminal sanctions, sunshine laws,
and, of course, the ballot box are all available to curtail
overreaching by local officials.

UNRESOLVED QUESTIONS OF
INTERGOVERNMENTAL DIMENSIONS

As noted, recent decisions leave a number of impor-
tant questions unresolved. These include:

1. What constitutes active state supervision of
local government actions?

In the case of California Retail Liquor Dealers Asso-
ciation v. Midcal Aluminum, Inc.,?° the Court deemed
state policy to displace or restrain competition, even
when forthrightly stated and clear in purpose, in-
sufficient to confer state action immunity. Active state
involvement and supervision had to be present as well.
This issue was raised as it applies to local governments
but was explicitly left open in Boulder and has not yet
been settled.

At least two important cases on this point have been
decided in 1983 (T'own of Hallie v. City of Eau Claire,
7th Circuit, and Gold Cross Ambulance v. Kansas City,
8th Circuit). However, some observers see clarity in
these cases—that the responsibility of states to actively
supervise will not be great—while others see disarray.
Even if the former interpretation proves correct, the
Supreme Court can overrule lower courts, so local gov-
ernments can find only partial comfort here.

Requiring active state supervision could place a great
burden on state governments. Although states may
want to share all or some of their immunity with local
governments, they may not want to expend the re-
sources necessary to “actively supervise” local activities
so that the exemption can withstand legal challenges. If
active supervision is necessary and proves too costly,
local governments may be unable to wrest extensive
immunities from the states.

2. Are the standards for judging alleged anti-
competitive activities by local governments to
be the same as those applied to private parties?

20445 U.S. 97 (1980).

Alleged anticompetitive activities are traditionally
evaluated under the Sherman Act by using either a per
se rule or a rule of reason. The former rule refers to
certain restraints of trade, such as price fixing, tying
arrangements, and division of territories among com-
petitors, that are presumed to be unreasonable and
therefore illegal on their face. The latter rule requires
the courts to determine whether the context, purpose,
history, and effects of the challenged actions show them
actually to be hindering or enhancing competition.

In National Society of Professional Engineers v.
United States,?! the Court held that an anticompetitive
restraint could not be defended on the basis that a pri-
vate party (the National Society of Professional Engi-
neers in this instance) had concluded that competition
posed a potential threat to public safety and to the eth-
ics of a particular profession. If applied to mu-
nicipalities, this logic might mean that a municipal act
could not be defended on the basis that public health,
safety, or welfare considerations outweigh anti-
competitive effects. Purely on this basis, a local gov-
ernment’s ability to displace competition with regu-
lation would be greatly limited, if not disabled.

However, if the precedent in Professional Engineers
is not applied, a municipality could argue under a
modification of the rule of reason that considerations of
public health, safety, or welfare could be considered as
well as an act’s anticompetitive aspects. This approach,
as noted in Justice Rehnquist’s Boulder dissent, might
place courts in the position of intrusively reviewing
legislative wisdom. Such reviews of the reasonableness
of local regulation are by definition “standardless” and,
as such, are fraught with peril.

The Court, in both Boulder and Lafayette, considered
this issue and allowed that it

may be that certain activities which might appear
anticompetitive when engaged in by private parties
take on a different complexion when adopted by a
local government.??

Obviously, though, to suggest the possibility of such a
distinction is far easier than developing and applying a
sensitive and workable mechanism.

3. What remedies may be appropriately applied to
local governments generally and to public
officials—both state and local—individually?

The antitrust laws provide for treble damages and at-
torney’s fees. Both Boulder and Lafayette specifically
avoided the issue of remedies, although in the latter
case the Court intimated that remedies available for
private antitrust violations may not be appropriate for
governmental violations. At least one piece of legis-
lation introduced thus far would limit remedies to
simple damages. Limiting damages would tend to re-
duce some of the fears now being witnessed (even
though the greatest fears probably concern costs, time

21435 U.S. 679 (1978).
22Boulder, op. cit.




demands, and threats to public policies), but doing so
might thwart the original deterrent purposes of treble
damages

4. What is the definitive difference between a gov-
ernmental act and a proprietary one?

Although the Boulder ruling seems to drop the dis-
tinction concerning “governmental” and “proprietary”
activities raised by the Chief Justice in Lafayette, the
distinction continues to have some vitality in a number
of areas. First, the Court used this distinction in its de-
cision in Jefferson County as it applied the Robinson-
Patman Price Discrimination Act to states and local
governments. Second, the lower courts, notably in Town
of Hallie, have used this distinction in determining
whether there must be active state supervision of local
government activities. Third, the distinction does help
frame the issues. For example, if a local government
opened its own furniture store and zoned all other fur-
niture stores out of the city, it would seem that a strict-
er antitrust standard should be applied to that action
than to a city severely restricting the right of private
security guards to wear firearms in public.

The distinction, however, is blurry. No definitive
legal standard has yet emerged. Attempts in other
areas to distinguish between “governmental” and “pro-
prietary” acts have produced what Justice Frankfurter
once called a judicial “quagmire.” Much of what gov-
ernments do looks like what some businesses do, and
vice versa. It is easy to decry this blurring, but sep-
arating the purely governmental from the purely com-
mercial is no simple task. Is an act governmental be-
cause it is traditional, it is good, or it has never been
done in the private sector? That none of these notions
seems to suffice points up the problems inherent in this
line of reasoning. Furthermore, the Supreme Court has
made very narrow interpretations of what constitutes a
“traditional governmental activity” in the series of
cases that have flowed out of NLC v. Usery.2?

The Thurmond and Edwards bills, respectively, turn
on this point, protecting regulatory powers but not the
sale of goods or services by local governments. Many
observers believe a bill dependent on drawing a clear
line between these functions will generate at least as
long a period of case-by-case judicial development as is
now predicted for the general issue of municipal anti-
trust liability.

5. If additional immunity is conferred on local
governments, should it differentiate among dif-
ferent types of governments?

The Boulder case specifically concerned a home rule
city, finding that a general grant of home rule by the
State of Colorado was not equivalent to action by the
state itself when it came to regulating a cable tele-
vision franchise. Ironically, as Justice Rehnquist raised
in his dissent in Boulder:

#33ee Intergovernmental Perspective, Spring 1983, Vol. 9, No. 2, pp.

26-27, "EEOC v. Wyoming: Whither the NLC Defense?”

[The] municipalities that stand most to lose by the
decision today are those with the most autonomy.
Where the state is totally disabled from enacting
legislation dealing with matters of local concern [as
in a strong home rule state], the municipality will be
defenseless from challenges to its regulation of the
local economy. In such a case, the state is disabled
from articulating a policy to displace competition
with regulation. Nothing short of altering the rela-
tionship between the municipality and the state wiil
enable the local government to legislate on matters
important to its inhabitants. In order to defend itself
from Sherman Act attacks, the home rule mu-
nicipality will have to cede its authority back to the
state.

The question posed here is: Which local governments
should be granted whatever immunity is afforded? The
four Congressional bills introduced to date do not agree.
Senator Thurmond’s bill applies only to general-purpose
units of local governments. Would special districts be
fully foreclosed from any immunity in this instance?
The other bills apply equally to general- and special-
purpose governments. Presumably, the courts, Con-
gress, or the states could choose to differentiate be-
tween general- and special-purpose governments in any
general or specific grant of immunity that might be
provided.

6. How would immunity apply to private parties
that rely on local governments?

This issue has been raised, but not answered, in Jef-

~ ferson County and other cases. For example, if a local

government is sued for restraining or displacing com-
petition by awarding a sole franchise for emergency
ambulance service, is the selected franchise company
liable as well? If accepting franchises from local or state
governments or entering into development agreements
makes private parties liable for antitrust litigation and
antitrust costs, public bodies may be hard pressed to
find companies with which to do business.

CONCLUSION AND OUTLOOK

The immediate problem facing local officials is a
practical one: How do recent Supreme Court decisions
affect their ability to provide public services? Many of
the actions that local governments undertook routinely
are now open to question. Threatened suits and liti-
gation are costly and can delay, if not change, public
policies. States can give their local governments immu-
nities for particular activities but that course of action
may not be smooth in all cases nor is there any guaran-
tee that it will withstand judicial review.

A second problem is theoretical: has the status of
local governments within the federal system changed?
They receive no mention in the U.S. Constitution, yet
between 1830 and 1978 they were implicitly, if not ex-
plicity, considered to have standing equal to that of the




Federal Antitrust Laws

The SHERMAN ACT of 1890

The major piece of legislation governing federal
antitrust policy is the Sherman Act. Enacted to
impede the powerful industrial trusts which had
sprung up during the latter part of the ninteenth
century, Sherman makes illegal the “unreason-
able” restraint of trade. The courts may judge an
action illegal under Sherman by using one of two
tests. An obvious action such as price fixing will,
in all likelihood, be held illegal “per se”—that is, it
is illegal on its face (intent is not considered).
Other, more subtle or less manifest, actions may
be deemed to be in restraint of trade because their
effect—historically or otherwise—has been to
harm competition. Such actions are judged under
the “rule of reason” test.

The CLAYTON ACT of 1914

The Clayion Act governs trade practices to the ex-
tent that they produce monopolies or otherwise
diminish competition. In relevant part, Clayton
forbids price discrimination (the selling of a par-
ticular product to different purchasers at different
prices); exclusive contracts (designed to keep buy-
ers from dealing with the seller’s competition};
holding companies; and, interlocking corporate di-
rectorates.

The ROBINSON-PATMAN ACT of 1936

Finally, the Robinson-Patman Act expands on
Clayton by restricting such discriminatory prac-
tices as unearned commissions, brokerage fees, or
discounts.

states with respect to federal antitrust laws, The power

ol home rule, which local governments fought long and
hard to establish, 1s said by some. including Justice
Rehnguist. to be “dead” because of the Court’s Boulder
decision. The question is raised: to what extent should
the Clourt intervene in state-local relations? Richard
Williamson, former Assistant to President Reagan for
Intergovernmental Affairs, has commented:

The answers that
Congress, the Court, and the
states provide will not only
clarify some of their own
interrelationships, but will go a
long way toward redefining the
powers and the status of local
governments in our evolving
federal system.

It 15 incumbent on the federal courts to remember
their intended role as arbiters—not legislators or ad-
ministrators. Theyv must recoghize Congressional in-
tent and the historical context in which legislation
was passed. In so doing. the courts would be faithful
to the principles of federalism under which govern-
ment would be more effective and responsive.™*

The outlook for clarifving where local governments
stand 1s by no means certain. Congressional hearings
on this 1ssuce are not vet scheduled. but are expected to
take place this fall. Lower federal courts will centinue
to hear related cases. and the Supreme Court is ex-
pected to take up cases this term that could resolve
some of these issues. The answers that Congress, the
Clourt, and the states provide will not only clarity some
of their own interrelationships. but will go a long way
toward redefining the powers and the status of local
governments in our evolving federal system.

Jerry Fensterman is a state-local relations as-
sociate in ACIR’s Policy Implementation Sec-
tion.

“'Richard . Williamson. “Judicial Activism: Section 1983 and Antitrust
Liability Chill Decision Making by State and Local Officials,” Harvard Jour-
nal of Law and Public Policy, Vol 6. Summer 1983, p. 164.
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The NLC Doctrine Goes One More Inning

by Cynthia Cates Colella

I“ “7"\ O"

onstration of tenacity, states and localities
will again be asking the Supreme Court t
decide that an activity, largely performed
by governments, is protected from certain
federal regulatory endeavors by virtue of
the Tenth Amendment to the United
States Constitution. In requesting such a
ruling, state and local interests are hoping
the Court will breathe new life into the
now somewhat beleaguered doctrine of
state sovereignty enunciated in Natlonal
League of Cities (NLC) v. Usery.

426 U.S. 833 (1976).

Specifically in its 1983-84 Term, the Supreme Court
will consider at least one case concerning a local mass
transit system. That case will address the following
question:

whether publicly-owned a d perated mass transit
systems are a “traditional governmental function.”?

Moreover, in a separate case, the Court has been asked
to consider:

whether an activity that now is predominantly con-
ducted by local governments is precluded from being

a prOLe(.Leu governmeutdl IuIlLblUIl UeLdubU lb l()l'
merly was conducted by private enterprise.?

Those questions, obviously, are not new ones. Indeed,
they involve issues with which state and local govern-
ments, the U.S. Department of Labor, any number of
lower federal courts, and the Supreme Court itself have
been attempting to grapple for over a decade.

SAN ANTONIO AND CiTY OF MACON:
HISTORICAL AND LEGAL CONTEXTS

To understand either Donovan v. San Antonio Metro-
politan Transit Authority* or City of Macon v. Joiner, it
is necessary to trace briefly the legal and historical con-
texts within which they have risen. Specifically, if San
Antonio and City of Macon are seen simply as the latest
of a particular series of intergovernmental legal strug-
gles, the “battle lines” were drawn by the 1974

-amendments to the Fair Labor Standards Act (FLSA).

Mhaan amandmanta avtandad fadaral minimiim wacae
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and maximum hour requirements to most state and
local employees, an action alleged by states and local-
ities to be unconstitutional. In 1976 the Supreme Court
upheld their assertion.

Thus, in National League of Cities v. Usery, the Court

ruled

Insofar as the 1974 amendments operate directly to
displace the states’ abilities to structure employer-
employee relationships in areas of traditional gov-
ernmental functions . . . they are not within the au-
thority granted Congress by the Commerce Clause.

. Congress may not exercise its power to regulate

s nmnn an aa to favea divactly inan the ctatag itg
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choices as to how essential decisions regarding the
conduct of integral governmental functions are to be
made.’

In its opinion, moreover, the Court went on to note that
the national government’s commerce power as applied

2Joe G. Garcia v. San Antonio Metropolltan Transit Authonty Docket No.
82-1913, and Raymond J. Donovan v. San Antonio Metropolitan Transit
Authority, Docket No. 82-1951.

3City of Macon v. C.D. Joiner, Docket No. 82-1974.

“Combined for appeal as Garcia v. San Antonio Metropolitan Transit
Authority and Donovan v. San Antonio Metropolitan Transit Authority. The
Court agreed to hear the San Antonio case on October 3, 1983.

5426 U.S. 833 (1976).
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o the states and their political subdivisions encot
an affirmative barrier in another portion of the
Constitution—namely, the Tenth Amendment.
Not surprisingly, the NLC decision was heralded by
many state and local interests as a milestone in efforts
to “rebalance” intergovernmental relations. It was,
after all, the first major Tenth Amendment victory in
the federal judicial arena in decades. However, suc-
ceeding attempts to employ the NLC precedent as a de-

fense against other nerceived conoressional en-

aT2I00 Gp@iiisy VUL pPRILLIVIW LRI Tos1var O

croachments on state sovereignty have failed before the
Supreme Court.® What at first blush appeared to be a
“settled” issue in the wage and hour field has resur-
faced as anything but settled.

On December 29, 1979, the Department of Labor
(DOL) published FLSA regulations affecting a broad
range of state and local activities. Since codified under
29 C.F.R. Section 775.3, the regulations extended appli-
cation of FLSA wage and hour requirements to what
DOL described as “nontraditional” state and local func-
tions. According to DOL, the fact that those activities
are “nontraditional” means that they are not protected
by the Tenth Amendment strictures set forth in NLC v.
Usery. One function so designated was local mass tran-
sit systems, a fact that has led to much litigious activ-
ity as well as to calls for recission of the regulations by
a number of groups including the Advisory Commission
on Intergovernmental Relations.”

The challenges to the mass transit regulations made
in the lower courts illustrate the extent of legal con-
fusion surrounding the concepts articulated in NLC.
Hence, in the absence of any clear signals from the Su-
preme Court, district and appellate court rulings have
been inconsistent—the mass transit regulations belng
ruled legitimate, for example, in Macon, Georgia;® New
Castle, Delaware;’ Chattanooga, Tennessee 10 and Au-
gusta, Georgia;'! but unconstitutional in San Antonio,
Texas'? and Puerto Rico.!®

Legally, the confusion at the lower court level seems
to stem from the emphasis a particular judge chooses to
give one or both of two post-NLC Supreme Court opin-
ions. For instance, in Hodel v. Surface Mining and Rec-
lamation Association,'® the Court attempted to explain
its position in NLC by constructing a “Tenth Amend-
ment test:”

8See for example, Hodel v. Virginia Surface Mining and Reclamation
Association, 452 U.S. 264 (1981), United Transportation Union v. Long
Island Rail Road, 455 U.S. 678 (1982), and EEOC v. Wyoming, U.S. 103 S.
Ct. 1054 (1983).

’See Recommendation B.3 of Regulatory Federalism: Policy,
Process, Impact, and Reform.

8Joiner v. City of Macon, 699 F.2d 1060 (11th Cir. 1983).

®Kramer v. New Castle Area Transit Authority, 677 F.2d 308 (3rd Cir.
1982), cert. de., U.S. 103 S. Ct. 786 (1983).

'“Dove v. Chattanooga Area Regional Transit Authority, 701 F.2d 50 (6th
Cir. 1983).

"' Alewine v. City Council of Augusta, 699 F.2d 1060 (11th Cir. 1983).

'2San Antonio Metropolitan Transit Authority v. Donovan, 557 F. Supp.
445 (D.C.W.D. Tex., 1983).

3Molina-Estrada v. Puerto Rico Highway Authority, 680 F.2d 841 (1st
Cir. 1982).

4452 U.S. 264 (1981).

First, there must be a showing that the challenged
statute regulates the “States as States.” Second, the

federal regulation must address matters that are in-
disputably “attributes of state sovereignty.” And
third, it must be apparent that the States’ compliance
with the federal law would directly impair their abil-
ity ‘“to structure integral operations in areas of tra-
ditional functions.”’'%

sporia TToiam o T ey
N[OI"GG‘V'GI‘ in United Tra: nspor tion Union v. Long

Island Rail Road,® the Court held that the operation
of interstate passenger and freight railroads “has tra-
ditionally been a function of private industry, not state
or local governments.”'” At least three appellate-level
courts—those ruling in the Chattanooga, New Castle,
and Augusta cases—have taken the combined force of
these decisions to mean that mass transit, like inter-
state passenger railroads, is not a traditional govern-
mental function and therefore not protected by the
Tenth Amendment.

However, at least one other court—the district court
in San Antonio—has underscored the Supreme Court’s
assertion in Long Island that the “emphasis on tra-
ditional governmental functions and traditional aspects
of state sovereignty was not meant to impose a static
historical view of state functions.”'® In addition, that
court and the First Circuit have chosen to rely on the
Sixth Circuit’s attempt to clarify what constitutes a
protected government function, apparently finding that
effort more useful and less “static” than the Hodel test.
In Amersbach v. Cleveland® the Sixth Circuit noted
that

[bly analyzing the services and activities which the
{Supreme] Court characterized as typical of those per-
formed by governments [in NLC v. Usery], we note
certain elements common to each which serve to
clarify and define a method by which a protected gov-
ernment function may be identified. Among these
elements are: (1) the government service or activity
benefits the community as a whole and is available to
the public at little or no direct expense; (2) the ser-
vice or activity is undertaken for the purpose of pub-
lic service rather than for pecuniary gain; (3) gov-
ernment is the principal provider of the service or ac-
tivity; and (4) government is particularly suited to
provide the service or perform the activity because of
a community-wide need for the service or activity.?°

If there exists great legal bewilderment, it stems in
large part from the word “traditional,” implying, as it
does, longterm continuity. Yet, it is doubtful that the
Supreme Court meant to suggest that a function must
have been conducted by government for some fixed

Sbid,

16455 U.S. 678 (1982).

ibid,

Bibid.

19598 F.2d 1033 (6th Cir. 1979).
205pid.




~Ad Af tivna (anvy »
per iod of time (say, 75 or 100 years) to be “protected,

given its admonition against “static historical view[s].”
Indeed, among others, the Amersbach court obviously
attempted to diffuse the durational obstacle. None-
theless, as exhibited in a recent statement by the
Eleventh Circuit—“Expanding state involvement in
mass transit does not alter the historic reality that
mass transit is not a function traditionally performed

by the state or its political subdivisions.”*!—the time
factor continues to influence judicial determinations

THE GOVERNMENTALIZATION OF
CAUSES AND CURRENT

n the Sunreme Court hears ar
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San Antonio case it will be asked by amici representing
state and local governments®? to decide that publicly-
owned and operated mass transit systems are a “tra-
ditional governmental function.”?® If it chooses, in addi-
tion, to consider City of Macon, state-local amici will
ask the Court to rule that an activity which now is pre-
dominantly conducted by local governments is not nec-
essarily precluded from being a protected “governmen-
tal function” because it formerly was conducted by pri-
vate enterprise.?*

Those opposing the state and local view, including
the federal government, will argue that because, in the
not too distant past, mass transit was primarily a pri-
vate sector function, it cannot be considered tradition-
ally governmental and thus immune, by reason of the
Tenth Amendment, from federal wage and hour regu-
lations. Additionally, opponents will assert that “be-
cause Congress provided some of the money used by
local governments in acquiring and operating mass
transit systems,”? the contention that mass transit is a
traditional local function is even further diluted.

Although arguments on both sides will address the
more strictly theoretical and legal issues stemming
from NLC and its progeny, the Court has stated that its
decisions also will be based on such practical con-
siderations as the “degree of federal intrusion” and
“effect[s] on state finances.”?® Hence, it is worthwhile to

ASS TRANSIT:
ATUS

ments in the

S
gum

21 Alewine v. City Council of Augusta, 699 F.2d 1060 (11th Cir. 1983).

22Amici represented by the State and Local Legal Center include the
National League of Cities, the National Governors’ Association, the
National Association of Counties, the National Conference of State Legis-
latures, and the International City Management Association.

23Brief for the National League of Cities, The National Governors’ Asso-
ciation, the National Association of Counties, the National Conference of
State Legislatures, and the International City Management Association as
Amici Curiae in Support of a Plenary Hearing and Affirmance of Joe G.
Garcia v. San Antonio Metropolitan Transit Authority, et. al. and Raymond
J. Donovan, Secretary of Labor v. San Antonio Metropolitan Transit Author-
ity, et. al., Docket Nos. 82-1913 and 82-1951.

2*Brief for the National League of Cities, the National Governors’ Associ-
ation, the National Association of Counties, the National Conference of
State Legislatures, and the International City Management Association as
Amici Curiae in Support of the Petition for Certiorari for City of Macon v.
C.D. Joiner, et. al., Docket No. 82-1974.

25Brjef for the National League of Cities, et. al. as Amici Curiae in Sup-
port of a Plenary Hearing and Affirmance of Garcia v. San Antonio Metro-
politan Transit Authority and Donovan v. San Antonio Metropolitan Transit
Authority, op. cit., p. 6.

28EEQC v. Wyoming, U.S. 103 S. Ct. 1054 (1983).

mass transit today is

unequivocally a public function.
By 1980, public transit svstems

AIRAL WA SRAZAY Uy wasaaan?

carrled 94 percent of all transit
riders, owned or leased 90
percent of all transit vehicles

operated 93 percent of ‘transit
vehicle miles, and accounted for
55 percent of all transit

systems. , ,

trace briefly the historical causes of governmental in-
volvement in mass transit as well as the extent of that
involvement today.

Local Government and Mass Transit

Whatever its history, mass transit today is un-
equivocally a public function. By 1980, public transit
systems carried 94 percent of all transit riders, owned
or leased 90 percent of all transit vehicles, operated 93
percent of transit vehicle miles, and accounted for 55
percent of all transit systems?’ (see Table 1).

Moreover, within that public milieu, mass transit is
primarily a local function. Because fares and other
system-generated revenues covered only about 41 per-
cent of total transit operating expenses. In 1980, local
governments spent close to $2 billion supporting those
operations, by far the largest amount spent by any level
of government (see Table 2). In addition, a number of
local jurisdictions subsidize the capital expenses of
transit systems.

Even before public ownership became the norm for
transit systems, many cities were engaged in the busi-
ness of regulating transit operations:

Because tracks were constructed in public streets,
franchises were usually necessary so that the public
thoroughfare could be used for private enterprise. Of-
ten cities required that an annual franchise tax be
paid. In addition, there were often duties required by
the street railway company as part of the franchise
agreements. For example, it was common to demand
that the street railway pave the area around its
tracks, and the railway was responsible for clearing
snow from the paved area in winter. . .. In the elec-
tric railway days, streetcar companies often had to
maintain 8pubhc bridges upon which their cars oper-
ated. .

27 American Public Transit Association, APTA Statistical Department,
Transit Fact Book, 1981 (Washington, DC: American Public Transit Asso-
ciation, 1981), pp. 27, 43.

28George M. Smerk, “The Development of Public Transportation and the
City,” in Public Transportation: Planning, Operations, and Manage-
ment, ed. George E. Gray and Lester A. Hoel (Englewood Cliffs, NJ:
Prentice-Hall, Inc., 1979), p. 10.
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Although there has long been some public ownership If the transit situation appeared grave in the early

of mass transit.™ the tremendous growth in local and mid-1950%, 1t had reached genuine crisis pro-
ownership in recent decades stems from a number of portions by the latter part of that decade. Specifically,
factors which made the industry unprofitable, causing in 1958, Congress amended the Interstate Commerce
private providers to leave in droves. For example, fed- Act to allow inter- and intrastate passenger carriers to
eral mortgage guarantee programs encouraged sub- discontinue service upon approval of the Interstate
urbanization and federal highway aid abetted mass Commerce Commission—interstate carriers upon direct
automobile usage.™ By the 1950s. then. appeal and intrastate carriers after exhausting state
procedural requirements.* Prior to that action, such
as no federal aid was available for public transporta- carriers had been required to gain the permission of
tion, 1ts relative position became worse. As the cities state regulatory bodies:
groaned under a rising tide of automobile traftic. de-
spite the efforts to provide highwavs adequate to From long experience the railroads had learned that
meet all transport needs. public transportation be- gaining permission from state bodies was typically a
came shabbier, less attractive, and generallyv unable verv drawn-out and expensive affair. ... All in all,
to generate revenues sufficient even to buv new after passage of the 1938 Act. the railroads were in a
buses.”! much better position than before to remove the pas-

. senger millstone from their necks. ™
“'The first publicly owned fransit sysiem began operating in 1904, By
World War I, 20 systems were publicly owned. APTA. Transit Fact
Book, p 27
“George M. Smerk, Urban Mass Transportation: A Dozen Years of
Federal Policy (Bloomington. IN: Indiana University Prezs. 1874} pp. 11.

15. ““Transportation Act of 1958, P L. 85-626. 85th Congress
Tibid., p. 16 **Smerk. Urban Mass Transportation, pp. 27-28.
Table 1
PUBLIC OWNERSHIP* DOMINATES TRANSIT
Total Public Public Total Public
Number of Percent of Total Transit Percent of Vehicle Miles  Percent of
Transit Industry  Vehicles Owned Industry Operated Industry

Calendar Systems Total and Leased Total {millions) Total
1940 20 2% 4,934 7% — —
1945 29 2% 14,609 16% — —
1950 36 3% 24,570 28% — —
1955 39 3% 22,011 30% — —
1960 58 5% 23,738 36% — —
1965 88 8% 29,592 48% — —
1970 159 15% 40,778 66% 1,280 68%
1971 177 17% 41,301 68% 1,292 70%
1972 203 19% 42 499 70% 1,282 73%
1973 246 24% 47,508 79% 1,468 80%
1974 308 33% 48,410 81% 1,621 85%
1075 333 35% 51,964 83% 1,706 86%
1976 375 39% 54,149 85% 1,770 87%
1977 455 45% 54,662 86% 1,790 89%
1978 463 48% 55,393 B7% 1,825 90%
1979 523 51% 57,292 87% 1,840 91%
P 1980 576 55% 64,128 90% 1,839 93%

P - Preliminary

* Publicly owned transit systems include all transit systems owned by municipalities, counties, regional authorities, states, or other governmental
agencies including transit systems operated or managed by private firms under contract to governmental agency owners. NOTE: Table excludes
automated guideway transit commuter railroad and urban ferry boat.
— Data Not Available

SOURCE: American Public Transit Association, APTA Statistical Department, Transit Fact Book, 1981 (Washington, DC: American Public Transit

Ammmnintian 10041 ~ A7
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Total Operating

Local Subsidies

Table 2
GOVERNMENT OPERATING SUBSIDIES

($ in millions)

State Subsidies Federal Subsidies

Expenses

Year Amount Percent of Amount Percent of Amount Percent of
Total Total Total

1970 $1,995.6 $ 231.0 11.5%

1971 2,152.1 2295 13.9 $ 105 5%

1972 2.2416 279.7 125 54 1 4.2

1973 25361 398.3 157 138.5 55

1974 3,239.4 667.4 20.6 381.2 11.8

1975 3.757.6 669.4 18.3 406.6 10.8 $ 301.8 8%

1976 4,982.6 857.4 21.0 3671 9.0 422.9 10.4

1977 4.336.6 841.1 19.3 478.4 11.0 584.5 13.4

1978 4,788.9 977.8 50.4 564.3 11.8 689.5 14.4

1979 56114 1,416.9 252 637.7 11.4 855.8 15.3

1980 6,514.2 1,703.9 26.2 8204 126 1,093.9 16.8

SOURCE: ACIR staff calculations based on the American Public Transit Association’s Fact Book, 1981 (Washington, DC: APTA, 1981) and the U.S.
Bureau of the Census, Census ot Governments, 1971 through 1974,

And remove that millstone—or threaten to remove it—
they did with great alacrity. Urban commuter service
was faced with a crisis and government was forced to
respond if that service were to survive. The response is
reflected in the massive local government involvement
that exists today.

State Government and Mass Transit

Ag with local government. the state financial com-

mitment to mass transtt has been growing steadily over

the vears. Thus. by 1983, the states were “providing
approximately $2.4 billion in capital and operating as-
sistance,” up from $1.9 billion in 1982 Moreover,
states routinely provide assistance in planning. re-
search. and administration. in federal-local relations, in
bond issuance. through legislation allowing localities to
tax themselves for transit funds, and by forgiving some
taxes.” Finallv. in some “states—such as Connecticut,
Rhode Island, Massachusetts, New Jersey, and
Marvland—most kev decisions on planning. financing
and vperating urban transportation svstems are made
atl the state level. ™

“Letter from Francis B. Francais. Executive Director. Amencan Associa-
tron of State Highway and Transportation Officials. September 12, 1983.

“American Association of State Highway and Transportation Officials,
Survey of State Involvement in Public Transportation (Washington. DC:
AASHTO. June 1982). p. 7.

“"ACIR staff draft chapters. 1983

“Ecosometrics. inc. and System Design Concepts. inc.. “Current Insti-
tutional Arrangements for Urban Transportation Decisions—-and Potential
Changes: Final Reporl.” Research Report No. RR-152. prepared for U.S
Department ot Transportation. Office of the Assislant Secretary for Policy
and International Affairs (Bethesda. MD: Ecosometrics. Inc.. 1981). p. 29

The Federal Government and Mass Transit

The federal government responded to the erisis in
mass transit with the Urban Mass Transportation Act
of 1964, administered by the Urban Mass Transporta-
tion Administration (UMTAY That Act. as amended,
provided funds both for capital and operating expenses:

e Section 3—Provides capital grants to assist State
and local public bodies purchase or improve tacili-
ties and equipment. These grants. which cover up
to 804 of project costs. were originally used to
modernize bus fleets and for the acquisition of pri-
vate bus companies by public agencies. The em-
phasis changed in the 1970's, and the largest share
of the grant monev has recentlv gone to the con-
struction and rehabilitation of fixed-rail transit,

Amended in 1978 by the Surfuce Transportation
Asxsistance Act. the current |capital) grant program
authorized $7.5 billion for the 5-vear period
1979-83. In 1980, $2.8 billion was allecated to local
svstems.

® Bection d>—Provides grants to State and local pub-
lic bodies by a formula based primarily on popu-
latton size and density. These funds mav be used
for capital expenditures, but the vast majority
have gone for operating assistance. The funds are
subject to matching requirements—=20¢¢ minimum
for capital and 507 minimum for operating costs.
Between 1975 and 1980, annual federal operating
assistance increased from $.3 to $1.1 bitlion.™

**U.S. Department of Transportation. Office of the Secretary of Trans-
portation, inflation-Responsive Transit Financing, An Urban Consortium
Informatien Bulietin (Washington, DC: U.S. Government Printing Office.
1982). p. 3.

21



22

However, particularly when viewed in real dollar
terms. the federal role has been dechining somewhat
over the past couple of vears tzee Table 3.

Last vear, federal transit policy was once more
amended through the Federal Public Transportation
Act of 1982 Particularly significant is a new Section
9 block grant program designed to replace the Section 5
formula grant which expired at the end of fiscal vear
1983,

The new block grant legislation authorizes increased
funds to meet both capital and operating expenses. Al-
though the appropriations process mayv not fully sustain
these authorizations, it seems likely that some federal
operating subsidy for mass transit “will survive for the
foreseeable future.™" Indeed. “indications are that the
president will sign {an appropriations bill containing
operating assistance| into law despite his opposition to
operating assistance. At the same time. 1t has been re-
ported likely that the administration will request reces-
stons and deferrals to accomplish its objective to c¢limi-
nate operating assistance.™' Other observers, however,
believe that “the speculation that the Administration is
likely to r;cquest recessions and deferrals 1s prema-
ture. .. 7

FTitle Hl of the Surface Transportation Assistance Act of 1982.

*Uyohn W. Fischer, The Federal Public Transportation Act of 1982:
Provisions and Analysis. Report No. 83-57 E (Washington, DC: The
Library of Congress. Congressional Research Service, 1983). pp. 1. 17.

4!Carol Kocheisen, “Conference OKs Transit Funds. Reagan Expected
to Sign,” Nation's Cities Weekly. 1 August 1983, p. 2.

*“Letter from Francis B. Francois. September 12, 1983

FEDERAL ASSISTANCE:
A CONTRAVENTION OF LOCAL
TRADITIONS?

Obviously, federal assistance is an extremely impor-
tant component of local mass transportation financing.
However, whether the large sums of money that the
federal government makes available to states and local-
ities for mass transit purposes somehow nullify the
“localness” of that activity is subject to debate.

First. it has been argued that in accepting sizable
federal grants. states and localities relinquish some
measure of control over the mass transit function, The
congressional spending power. after all, is "conditional ™
Yet, the Fair Labor Standards Act 15 a direct order
regutatory mechanism, unrelated to any grant. More-
over, and perhaps of greater significance, some of the
functions explicitly cited by the Supreme Court in NLC
as traditional local functions were themselves recipients
ol substantial federal assistance at the time of the 1976
decision. Notably. the nation’s police departments had.
for some time. been receiving tederal money under the
Law Enforcement Assistance Aci; local schools and sani-
tation projects have and continue to receive major fed-
eral grants,

Equally as important. in 1980, about 72 percent of
federal transit funds were in the form of capital grants.
Federal operating subsidies, while far from incon-
sequential, accounted for only about 13 percent of tran-
git operating funds nationwide in 1982 and even less

¥

Table 3
FEDERAL GRANT APPROVALS FOR MASS TRANSPORTATION
Capital Operating Percentage Change Percentage Change
{(millions) (millions) Total from Previous Year in Real Dollars*
Year
1965-69 $ 5478 — $ 5478 — —
1970 1334 — 133.4 — —
1971 284.8 — 2848 +113% —
1972 5109 — 510.9 + 79 —
1973 863.7 — 863.7 + 69 —
1974 95659 — 955.9 + 11 —
1975 1,287.1 $ 1425 1,429.6 + b0 —
1976 1,954.8 411.8 2,366.6 + 65 +56%
1977 1,723.7 571.8 2,295.5 - 3 - 8
1978 2,036.9 685.3 27222 + 19 +10
1979 2,101.6 868.5 2,970.1 + 9 0
1980 2,787 1 1,120.7 3,907.8 + 30 + 20
1981 3.020.2 1,178.1 4,198.3 + 7 - 3
1982 2.586.6 1,108.8 36954 - 12 —-17
Total 20,794.5 6,087.5 26,882.0

* This column was calculated in using the GNP Implicit Price Deftator.
SOURCE: U.S. Depaniment of Transportation, Urban Mass Transportation Administration cited in American Public Transit Association, Fact Book,

1981, Tables 19 and 20. 1981 and 1982 data derived from Urban Mass Transportation Administration, Office of Budget and Policy,

;vtf:f;ng;?gjgg(v) r?Sated Cctober 21, 1982; telephone conversation with Fred Williams, Urban Mass Transportation Administration; and ACIR




than that in large cities.*® Yet, FLSA regulations, if
applied to transit, clearly would affect operations.

LABOR, MASS TRANSIT, AND THE
FAIR LABOR STANDARDS ACT

A labor-intensive industry, labor costs are estimated
to comprise anywhere from 65 percent** to 73 percent*’
of the operating costs of mass transit. Therefore, any
policy affecting labor costs could be expected, cor-
respondingly, to have a profound effect on mass transit
finances. Although,

within any given city, transit wages are not as out of
line with other public wages as often appears . . ..
this does not change the fact that any significant at-
tempt to control future transit costs will hinge on
labor agreements, particularly on the wage rates and
work rules included in new agreements.*

The Fair Labor Standards Act requires covered em-
ployers to pay employees the federal minimum wage
and to pay them one and one-half times their regular
rate of pay for hours worked over 40 per week. Because
neither DOL regulators nor transit experts currently
know exactly how FLSA regulations would be applied
to transit operations, no formal estimates have been
made of their potential economic effects. Indeed, since
transit workers tend already to be compensated above
the federal minimum wage, that portion of the re-
quirements would not be expected to have a great effect
on transit budgets.

However, depending upon how they are eventually
interpreted and administered, the actual overtime pro-
visions of FLSA may have a substantial impact on
some local transit agencies—particularly where spread
premium pay is employed. A unique feature of transit
labor is the peak hour work period. That is, a full con-
tingent of drivers and operators will be required during
the morning and late afternoon rush hour periods, with
a much smaller number required during the remainder

434.8. Congress, Congressional Budget Office, The Federal Govern-
ment In a Federal System: Current Intergovernmental Programs and
Options for Change (Washington, DC: Congressional Budget Office,
1983), p. 125.

“‘Richard U. Miller, Craig A. Olson, and James L. Stern, “Labor Costs
and Collective Bargaining in Urban Mass Transit: Problems of Definition,
Measurement, and Resolution,” in Urban Transportation Economics,
Proceedings of Five Workshops on Pricing Alternatives, Economic Regu-
lation, Labor Issues, Marketing, and Government Financing Respon-
sibilities, prepared for Department of Transportation, Office of the Secre-
tary, Office of Transportation Economic Analysis (Springfield, VA: National
Information Service, 1978), p. 141.

“*Telephone conversation with John Neff, American Public Transit As-
sociation, September 1, 1983.

45Cynthia J. Burbank, “Transit Financing Trends and Outlook,” in /bid. It
should be noted, however, that at least one analyst asserts that “the escala-
tion of unit costs should not be confused with the escalation of defi-
cits . . . . Cost-of-living adjustments account for less than half of the escala-
tion of deficits and should not be viewed exclusively as a debit on the ledger
of community economics. To the extent that transit wages are spent for
consumer goods and recycled through local economies, they represent a
boon to the service section and local economy.” David Jones, “Con-
ventional Transit Financing and Budgeting Constraints,” University of Cali-
fornia, Berkeley, n.d., pp. 3-4.

of the day and evening.
One response to this situation has been “dual-peak
assignments” or “split shifts:”

[Slome drivers work both a morning and evening
shift, with a midday break. These drivers will face
workdays (or spreads) of 12 to 13 hours. That work-
day may include only 5 or 6 hours of actual driving
(platform time), but a driver faced with such an
awkward and unappealing work schedule justifiably
demands a full day’s pay. There is also additional
compensation (spread premium) for unusually long
spreads. Thus the district may pay an operator nine
hours’ wages for six hours’ work.*

Under such an arrangement, the possibility of the Fair
Labor Standards Act having an effect on transit
finances is intensified by “spread premium pay”:

This is a bonus, analogous to overtime, paid for all
work performed beyond a spread premium threshold.
For example, a typical contract might specify time
and a half after a 10-hour threshold. Now suppose
that a driver under that contract worked a run con-
sisting of two 4-hour shifts separated by a 4-hour
break. There are 6 hours driving before the threshold
point, and 2 hours afterward. The driver therefore re-
ceives 6 hours of straight-time pay, and 2 hours of
pay at time and a half, for a total of 9 (straight-time
equivalent) pay hours.*®

Reiterating the caveat that no one is certain how FLSA
overtime provisions would apply to the unique circum-
stances of mass transit operation, it is conceivable, un-
der the law’s 40-hour workweek maximum hour pro-
vision, that the “time and a half threshold” could be
achieved after only 8 hours on a split shift. Although
most labor agreements limit split shifts to 40 or 50 per-
cent of total shifts,*® rough estimates put the num-

ber of split shifts at between 20 and 50 percent.>® Strict
application of overtime provisions would still add con-
siderably to transit agencies’ operating budgets.

In addition to potential overtime costs, informal esti-
mates put possible administrative costs to public transit
agencies at between $100 and $200 million per year
during the first few years of implementation—a sub-
stantial burden for an industry already reeling under
enormous and increasing yearly deficits. Such costs
would be likely to occur because FLSA requires special
record keeping procedures which, in turn, would force
many transit agencies to completely revamp their pay-
roll systems.?!

“’Kenneth M. Chomitz and Charles A. Lave, “Forecasting the Financial
Effects of Work Rule Changes,” Transportation Quarterly 37 (July 1983),
p. 454.

Bipid., pp. 456-457.

“SJose A. Gomez-lbanez and John R. Meyer, “Growth of Productivity and
Labor Relations in Urban Mass Transit,” in Urban Transportation Eco-
nomics, p. 150.

S°Telephone conversation with Joe Jaquay, Research Division, Amalga-
mated Transit Union.

5'Telephone conversation with Robert Batchelder, Chief Counsel, Amer-
ican Public Transit Association, August 18, 1983,




Protected Functions and ACIR Policy

The Advisory Commission on Intergovenmental
Relations applauds the Supreme Court’s recogni-
tion in National League of Cities v. Usery that

Congress may not exercise its power to
regulate commerce so as to force directly upon
the states its choices as to essential decisions
regarding the conduct of integral government
functions are to be made.

At the same time, however, the Commission finds
that subsequent rulings have eroded the basic
Tenth Amendment principles expressed in NLC
and, like the governmental entitiez using
NLC—type defenses, hopes that the federal ju-
diciary will revive and expand upon the principles
expressed in NLC v. Usery, particularly those ad-
dressing the “basic attributes of state sovereignty”
and “integral functions” of state government.

Commission policy related to the NLC decision,
first adopted in 1982 and reaffirmed in September
1983, speaks at least indirectly to the issues the
Court will be facing in the case involving the ap-
plication of federal wage and hour rules to mass
transit workers. The Commaission calls directly for
the recision of the Department of Labor's regu-
lations (29 C.F.R.) that classifies ten government
functions, including mass transit, as “non-
traditional” and therefore subject to Fair Labor
Standards Act.

One transit authority, long in the legal battle over
FLSA and a recent loser at the appellate court level. is
that of the Chattanooga, Tennessee area. While
Chattanooga—Ilike other metropolitan regions—Iis awai-
ting a Supreme Court statement before actually imple-
menting the regulations, it has made some estimates of
what its costs would be 1in the event of an unfavorahle
judgment. Authorities there have identified three types
of costs:

1. Retroactive Costs dating back to the Labor De-
partment’s final regulations in 1979. Such retro-
active overtime expenses will cost the transit au-
thority between $700,000 and $800.000:

2. Future Costs of the FLSA regulations will. ac-
cording to Chattanooga authorities, add 10 percent
or $120,000 to $150.000 per vear to the transit op-
erating budget; and.

3. Hidden Costs in payroll and administrative
changes necessitated by the FLSA regulations.™

““Telephone conversation with Thomas W. Dugan. General Manager.
ATE Management and Service Company. Chattancoga. TN. September
19. 1983

Transit authorities say that these additional costs
would be extremely difficult for the Chattanooga svs-
tem to bear.

CONCLUSION

There can be hittle argument that today mass transit
1% a governmental function—overwhelmingly owned,
operated. and capitalized by governments at all levels,
Moreover. in terms of operating expenditures and ad-
ministration, it is a heavily local tfunction.

When the Supreme Court hears the San Antonio
case, it will be asked to decide whether mass transit
svstems are a "traditional” governmental function and
therefore protected by the Tenth Amendment against
federal direct orders such as those contained in the Fuir
Labor Standards Act. Tf the Court chooses to define
“traditional” strictly in terms of longevity, it is likely to
rule against local claims: if. however, the term “tra-
ditional™ is refined or replaced as an operative legal ad-
jective for protected governmental functions, the out-
come 1s less certain.

Cvynthia Cates Colella is a senior analyst in
ACIR’s Government Structure and Funections
Section.



The Future of the States in the Federal System

The ACIR has extensively documented the pace and
extent of state institutional and procedural reform in
its forthcoming study, The States Transformed:
Expanded Roles, New Capabilities. The Commission
report should lay to rest many, if not most, concerns about
the states’ competence to perform their varied tasks.
Although not all states have progressed equally, and
room for further improvement exists in all 50, they
have as a group streamlined, modernized and improved
the machinery of governance to the point where the
term “transformed” aptly applies.

Today’s states are more activist, more representative,
more responsive, and more professional in their oper-
ations than ever before. Improved capabilities, however,
do not assure future effectiveness. By the beginning of
the 1980s, states faced a variety of new challenges, in-
cluding the proposed shifts of responsibilities from the
national government under the New Federalism, cut-
backs in federal domestic programs, recession and eco-
nomic change, interstate competition, regulatory shifts,
and administration of the new block grants. How states
are equipped to face current challenges, what improve-
ments are still needed in state operations, and what
states are likely to face in the near future were the sub-
Jjects of an ACIR hearing held on September 22, 1983 in
conjunction with the Commission’s review of existing
recommendations on the states’ role (See “ACIR News”
in this issue of Perspective).

Expert witnesses with recent or current experiences
in state or local government shared their views on the
states’ record and future role in the federal system.
Participants included:

o The Honorable Patrick J. Lucey, Governor of Wis-
consin from 1971 to 1977. Former Governor Lucey
is currently an Institute of Politics Fellow at Har-
vard University. He was U.S. Ambassador to Mex-
ico from 1977 to 1979.

® The Honorable Arch Moore, Governor of West Vir-
ginia from 1969 to 1977. Former Governor Moore
is a practicing attorney in Moundsville and
Charleston, West Virginia.

® The Honorable Charles Kurfess, former Speaker
and Minority Leader, Ohio House of Representa-
tives from 1973 to 1978, and Speaker from 1967 to
1972. He currently practices law in Bolling Green,
Ohio.

® The Honorable Conrad Fowler, Probate Judge and
Chairman of the Shelby County (Alabama) Gov-
erning Board from 1959 to 1977. He is currently
public affairs director for West Point Pepperell in
West Point, Georgia.

o The Honorable Tom Moody, Mayor of Columbus,
Ohio since 1972.

o The Honorable James Gleason, County Executive
of Montgomery County, Maryland from 1971 to
1978. He is currently a professor of government at
Montgomery College.

® Neal Peirce, a journalist with the National Jour-
nal, and co-author of The Book of America: In-
side Fifty States Today.

In essence, each panel member spoke to the point
summed up by Mr. Kurfess: “Now that the states have
tooled themselves up rather adequately, we must ask
ourselves: for what purpose, for what role?” Although
the answer to that question is likely to assume 50 dif-
ferent forms, several themes recurred throughout the
discussion.

A Renewed Emphasis on Traditional Respon-
sibilities. The fundamental mission of government,
Governor Moore emphasized, is service delivery. Tra-
ditionally, the states have been major providers of ser-
vices in such fields as education, transportation, hos-
pitals and health care, and public welfare (see Table 1).
In the years ahead, many of these traditional functions
are likely to be increasingly important. Cutbacks in
federal aid, combined with restrictions on local revenue
raising capabilities, have put the spotlight on states to
maintain and, in certain cases, upgrade services the
public has come to expect.

A prime example is education. Given their important
roles in education, it is not surprising that governors
and state legislators are major participants in the cur-
rent nationwide debate on education. At the ACIR
hearing, the discussion revolved around the states’ role
in financing elementary and secondary education and
in equalizing educational opportunities. States vary
greatly in their share of state-local expenditures for
local education—from over 97% in Hawaii to about 7%
in New Hampshire. Over half the states provide at
least 50% of state-local expenditures for elementary and
secondary education.

Problems can arise when a function, such as edu-
cation, is heavily financed by one level of government
but administered by another. “What is the motivation,”
Governor Lucey asked, “to consolidate and bring about
economic efficiency if you don’t have to raise taxes to
fund operations?” With proper controls to promote fiscal
accountability, Governor Lucey generally supported a
strong state role in financing education. Mayor Moody
agreed, but for different reasons, pointing out that peo-
ple in Ohio frequently vote down increased taxes for
education because “it is the one area where the people




can strike back against perceived wrongs committed by
government at every level.” Mavor Moody therefore
supported state financing of education costs because
people in his state have been reluctant to tax them-
selves for this critical function. Judge Fowler felt that
local funding of public schools to some degree is still
important “to insure a substantial voice of the local
citizen as to how education funds will be spent.”

The National Governors’ Association, Mr. Peirce
noted, has recognized the states” important role in edu-
cation when it adopted an eight-step educational reform
plan at the governors’ annual meeting last August. All
those addressing the issue at the ACIR hearing agreed
that it will fall to the states in many instances to take
the lead in strengthening schools so that today’s stu-
dents can be equipped to participate in and lead
tomorrow's economy. The states’ role, Governor Lucey
stressed. is particularly crucial in promoting equal edu-
cational opportunities so that “no child is penalized by
accident of birth that puts that child in a district with
low property values.”

The States’ Entrepreneurial Roles. States have
traditionally served as “laboratories of federalism.”
They can try out new approaches before those ap-
proaches are adopted by other states or implemented
nationally. Certainly, many states today are re-
invigorating their entrepreneurial, innovator role. They
are establishing “infrastructure™ banks, creating state-
wide redevelopment and retraining programs, and
stimulating international trade and investment. Still
ahead for the states, Mr. Peirce pointed out, are major
environmental 1ssues, land use control and farmland
protection problems, and, of course, the threat of an-
other energy crisis. All of these areas. Mr. Peirce said,
lend themselves to unique state approaches or to inter-
state cooperation which may, or may not, bring in the
national government.

The States’ Role as “Middlemen” in the Federal
System. State responsibilities in partially funding and
administering large federal grant programs have be-
come so pervasive that it 1s easy to forget the relative
newness of this “intergovernmental manager” role. Un-

like earlier eras when federal grants were few in dol-
lars and in number, today’s $90 billion in inter-
governmental aid tof which three-fourths goes to the
states} represents about one-fifth of state budgets.

The growth of the federal aid system has created a
sometimes uneasy partnership among the levels of gov-
ernment. "It so often seems that the federal government
decides rather unilaterally who is going to administer
what and how,” Mr. Kurfess stated. Further, he con-
tinued. “The federal government, in dealing with states,
should deal with states as governmental entities, not
Just as branches of the national government. We should
no longer assume that state governments are not re-
gponsible.”

Judge Fowler agreed with the thrust of Mr. Kurfess'
remarks: “The diversity of the states and of local units
ensures that centralized policvmaking affecting local-
ities and their work will become cumbersome and in-
efficient.”

Problems in federal-state-local relations arise not just
in conjunction with federal grants and their attached
rules and regulations but also because of the federal ju-
diciary. “The judicial process is one which always tries
to do justice in an individual case. but very seldom
looks at the entire environment in which it works.”
Mayor Moody stated. He charged that the federal ju-
diciary has intervened in basic city operations. often
with few results beyond generating new responsibilities
in recordkeeping and other administrative tasks.

Mr. Gleason saw the problem that plagues inter-
governmental relations as a more basic, systemic one.
“The fundamental conclusion ['ve come to 1s that Con-
gress just cannot carry out its constitutional duties
anymore. We need to find ways that Congress can do its
Job.” Gleason said. In his view, the public interest, as
opposed to vested interests, needs to be rediscovered
and government made aware of its responsibilities.

Still Needed: Institutional and Procedural Re-
form. Governor Moore called attention to the need for
state institutional reforms, but likened reorganization
to “going through a mine fileld in any one of the more
troubled parts of the world.” According to ACIR re-

State-Local General Expenditures
From ALL Sources

Table 1. Federal, State and Local Share of Finances, 1981-82

State-Local General Expenditures
From OWN Sources

Total Percentage Financed by: Totai Percentage:
(millions) Federal State Local (millions) State Local
U.S. TOTALS

General $433,528.2 20.1% 46.2% 33.7% $346,582.9 57.8% 42.2%
Education 154,572.2 94 574 333 140,104.0 63.3 367
Public Welfare 56,256.9 56.5 379 5.6 24,465.8 87.2 128
Health & Hospitals 40,258.1 7.0 470 48.0 37.444.0 505 495
Highways 34,544.4 244 468 288 26,116.9 619 3841

Source: ACIR staff computations based upon data tape provided by the Governments Division, U.S. Bureau of the Census, October 1983,
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Mayor Tom Moody and former County Executive James Gleason at
the ACIR hearing.

search, some 23 states have gone through the executive
branch reorganization minefield since 1964 and vir-
tually every other state has reorganized one or more
departments.

At the Commission hearing, questions about the
effectiveness of basic state institutional arrangements
were raised. “States have never learned the lesson that
states are organized on a vertical basis and every one of
their organizations has a vertical hierarchy, but all of
their problems are horizontal,” Mayor Moody stated.

States still need to address the inherent institutional
challenge of state-local relations. Cities are not men-
tioned in the U.S. Constitution, Mr. Gleason reminded
the Commission. Their omission from the basic law of
the land leaves localities in an ambiguous position.
“One of the real problems in local government is to ob-
tain from the legislature the authority to do the job,”
Judge Fowler noted.

Cities have spent the past 100 years struggling to
gain home rule authority from their states, but even
when successful, cities may be vulnerable. They are
now, for example, potentially liable for antitrust vio-
lations. For the most part, states still enjoy protected
constitutional status from federal antitrust law and, fol-
lowing a recent Court case, may share their immunity
with localities for specified, state-supervised activities.
But, as Mayor Moody said, “We have had local self-
government since 1912, and we have a real dilemma
asking the state to direct us to do something we are
already doing.”

Basic institutional and procedural relationships be-
tween states and their political subdivisions still need
to be improved. “States always want to keep the reins
on, and that becomes an increasingly serious problem
as we move along. I think local governments should be

saying to their states: Give us the money or give us the
power, but give us one or the other,” Mr. Peirce com-
mented.

Toward a Working Partnership. The Reagan Ad-
ministration’s New Federalism proposal has done more
to focus attention on intergovernmental relations than
perhaps any other single factor in recent memory. Al-
though the major “swap” of functional responsibilities
set forth in 1982 has not yet taken place, it remains a
live issue in the minds of many, including some mem-
bers of the ACIR panel. Mr. Kurfess observed, “Pro-
posals for realignments of governmental functions have
usually been based upon the cost of those functions and
where the money should be coming from. ... I would
suggest that we look not just at what level is best
equipped to raise the funds but also at what level is
best equipped to effectively administer the function in
question.”

The debate over sorting out responsibilities still has
not received the national attention it deserves, Mr.
Peirce noted when he reiterated his call for a national
convocation on federalism. Our local, state and national
leaders need to begin setting a reform agenda because,
in Mr. Gleason’s words, “you have to raise the level of
discussion of this problem; it has to be put upstairs.”

Regardless of how the New Federalism evolves, a
kind of de facto New Federalism is already taking
place. People and their elected officials at the state and
local levels are no longer looking to Washington as they
once might have to solve their problems. Mayor Moody
observed, “People are paying attention to solving their
own problems, which was the President’s initial thrust.”
No one, for example, really expects a new Marshall
Plan from the federal government for education, Mr.
Peirce said, and further, “States must be expected to
take their expanded responsibilities. They have little
choice; they will have to do that because eventually
their citizenry will demand it.”

In short, the history of intergovernmental relations
for at least the past 20 years has been of centralization.
In coming decades, if ACIR panel members are right,
we may see a movement in the opposite direction.

Perhaps the primary factor causing the tide of cen-
tralization to crest and retreat is pressure on the fed-
eral fisc. With a $200 billion deficit in the federal
budget, Judge Fowler commented, we are seeing “a di-
minution of the federal role and the renewed emphasis
on the states to solve problems.” Mr. Peirce put the
same trend another way: “If your senior partner is
weak fiscally, you may find a lot more on your plate,
however planned or not.”

The bottom line, panel members appeared to agree, is
an effective, efficient working partnership between and
among the levels of government. “What we need now
more than ever,” Mr. Kurfess stated, “is a generation of
public officials dedicated not just to making their
governmental entity or institution more effective and
more competitive, but to making the entire federal sys-
tem more efficient and more effective in serving their
constituents at every level of government.”—Stephanie
Becker
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ACIR Finds States
“Transformed,”
Reviews Reform
Recommendations

At its fall meeting on September 22
and 23, the Advisory Commission on
Intergovernmental Relations con-
sidered the findings and recommenda-
tions stemming from its forthcoming
study, The States Transformed:
Expanded Roles, New Capa-
hilities. Today’s states, the Commis-
sion concluded, are more representa-
tive, more responsive, more activist
and more professional in their oper-
ations than ever before. Over the past
two decades, states have implemented
procedural and institutional reforms
to the point where they can, as a
group, be termed “transformed.” They
are now better equipped to assume
and fulfill their expanded roles as
“middlemen” in the federal system.
“The states are,” the Commission
found. “pivotal actors in our federal
system.” Because of this critical role,
the Commission called upon state
leaders to “recognize the necessity for
state leadership if future public policy
challenges are to be successfully sur-
mounted.”

One area where the ACIR urged
states to take a stronger lead is in
building better state-local partner-
ships. State legislatures should direct
their attention to matters requiring
statewide uniformity and grant local-
ities greater authority over matters
requiring judgments of local prefer-
ences and needs. Specifically, the
Commission said, states should pro-
vide adequate funding for the costs of
local compliance with state mandates.
In addition, the Commission reiter-
ated its position that states should
permit localities to diversify their
revenue systems. The Commission
also reaffirmed its longstanding belief
that state-local tax systems should be
equitable, diversified and productive
so that they are capable of under-
writing a major portion of state-local
expenditure requirements. Further,
the Commission urged that state per-
sonal and corporate income taxes be
indexed to prevent unlegislated tax
increases due to inflation “bracket
creep.”

The Commission alse went on rec-

ord as affirming that education is
primarily a state-local function and
that it is the responsibility of these
governments to structure their school
systems. States have the respon-
sibility, however, for ensuring equal
educational opportunity. States ad-
ditionally bear the responsibility, in
the Commission’s view, for financing
state court costs and the costs in-
curred by local court systems that are
adjudicating state laws.

As part of its review of prior Com-
mission recommendations, the Com-
mission also reaffirmed support for:

@ Legislative oversight of
federal funds;
® Codification, publication and re-
view of state regulations;
County modernization;
Reassessing state regulatory
and licensing boards and
commissions;
® Reducing the use of state boards
and commissions for “line
agency” functions; and,
® Employing user charges when
beneficiaries of government ser-
vices are readily identifiable.

The Commission is expected to con-
tinue its review of recommendations
regarding state reform and state-local
relations at its December meeting.

ACIR Membership Expansion
Passes Senate,
Awaits House Action

Legislation has been introduced in
both the House and the Senate to
expand the membership of ACIR.
Senator Roth’s (DE) bill (S. 1052)
would increase ACIR’s membership
by two, including an elected officer of
a township and an elected school
board member. Congressman
McGrath’s (NY) bill {H.R. 1617)
would increase the membership by
four, giving representation to school
boards, towns and townships, and
federal and state judges. Senator An-
drews’ (ND) bill (3. 1249) and Con-
gressman McCain’s (AZ) bill ({H.R.
2536) would increase the membership
by one to include a representative of
Indian tribal governments.

On September 12, President Rea-
gan spoke at the National Association

of Towns and Townships in support of
having a town or township member
placed on the Commission. On Sep-
tember 14, the bill introduced by
Senator Roth to provide such repre-
sentation passed the Senate by voice
vote. Similar legislation is now pend-
ing in the House Government Oper-
ations Committee.

Last May, the Senate Select Com-
mittee on Indian Affairs held a hear-
ing on tribal representation on ACIR.
There has been no action on the
counterpart House bill which is pend-
ing in the Intergovernmental Rela-
tions and Human Resources Sub-
committee,

The Commission has opposed
expanding its membership, and has
recommended that any new repre-
sentation, such as towns and town-
ships, should be incorporated within
the existing 26 member size of the
ACIR. In judging individual proposals
regarding membership composition,
the Commission has consistently ap-
plied five criteria:

1. A balance should be maintained
among the federal, state and
local levels of government.

2. A balance should be maintained
among political parties.

3. Governments represented on the
Commission should be general
purpose, rather than special
purpeose or single purpose.

4. The membership should be
largely limited to elected offi-
cials of general governments.

5. Governments represented on the
Commission should occur in all,
or nearly all, states of the
nation.

Next ACIR Meeting
December 8, 9

ACIR’s next meeting is scheduled
for December 8 and 9 in Washington,
DC. At that time, the Commission is
expected to consider findings and rec-
ommendations from two major stud-
ies: problems in financing public
physical infrastructure and state as-
sistance to distressed communities. In
addition to continuing their review of
existing recommendations on state re-
form, Commission members are ex-
pected to review proposals for re-
ducing municipal antitrust liabilities.



New Working Group on
Unitary Tax Formed, Three ACIR
Members Named to Serve

In a September 23 press release,
Secretary of the Treasury Donald T.
Regan announced the formation of a
working group to study the unitary
tax issue. The group’s purpose, ac-
cording to the release, is to develop a
federal policy that is “conducive to
harmonious international economic
relations, while also respecting the
fiscal rights and privileges of indi-
vidual states.” In Container Corpora-
tion of America v. Franchise Tax
Board, the Supreme Court last June
upheld California’s use of the unitary
tax. [For a more complete discussion
of the Container case, see Inter-
governmental Perspective, Vol. 9,
No. 3, pp. 14, 15.] The Reagan Ad-
ministration has rejected the sugges-
tion that it file an amicus brief sup-
porting a petition filed by Container
Corporation asking the Court to re-
hear the case. Instead this working
group has been appointed to study the
issue and develop policy.

The working group will include
private citizens and representatives of
the federal government, state gov-
ernments, and the American business
community. Three ACIR members
were named to the working group—
Chairman Robert B. Hawkins, Utah
Governor Scott Matheson, and North
Dakota State Senate Majority Leader
David Nething.

Last Spring, the Commission issued
its report, State Taxation of Multi-
national Corporations (A-92), set-
ting forth ACIR’s research findings
and recommendations on the unitary
tax. In the Commission’s judgment,
states should be allowed to continue
using the unitary or worldwide com-
bination method in taxing multi-
national corporations. In arriving at
this recommendation, the Commission
weighed, among other factors,
whether or not state use of the uni-
tary tax methodology had caused “se-
rious national harm.” ACIR’s investi-
gation produced no evidence that
harm to the nation had been done;
there has been no cut-back in foreign
investment, no retaliatory taxation on
U.S. corporations operating abroad,
and no refusal by foreign govern-

ments to conclude tax ireaties with
the U.S. government. Without proof
that serious national harm had been
done, the Commission felt that Con-
gress should not enact legislation lim-
iting state tax practices affecting
multinational corperations.

ACIR Testifies on Entitlement
Programs

On October 4, 1983, ACIR
Executive Director S. Kenneth
Howard testified before the
Congressional Task Force on
Entitlements and Human Assistance
Programs. Speaking on behalf of the
Commission and as a former state
budget office director, Howard told
the Task Force:

Although heavily supported by the
national government, they (i.e.,
entitlement and human assistance
programs} typically require
matching financial support from
state and local units; both the
national and state levels practice
the golden rule that he who has the
gold makes the rules.

Difficulties in implementing these
programs arise, Howard pointed out,
not simply because of the rules
attached by the national and state
levels, but also because the programs
themselves are volatile. Projecting
Medicaid costs, for example, with an
aging population and rapidly rising
health-care costs, takes “monumental
luck,” Howard stated. Congress can
help, he urged, by providing states
with adequate notice before making
major program changes. Howard also
encouraged clarifying national rules
and providing adequate consultation
with state and local officials before
new regulations are promulgated.

{continued from page 2}

onstrating anew the rewards of a
federal system—the ability to
adapt, innovate, and allow mul-
tiple units of government to ad-
dress the needs which can best be
handled at their level.

Over the coming months, the
task of ACIR will be to recognize
that this new season is here in
earnest; that, indeed, we are not a
unitary system of government,
and that states and localities have
inherent powers distinct from
those granted to Washington. It 1s
the story of the reaffirmation of
the sound principles underlying a
federal system of government,
which the Commission looks for-
ward to continuing to report to
you in Intergovernmental Per-
spective and other publications.
We'll all be watching these pages.

e Mm/.aaf

Lee L. Verstandig
Assistant to the President for
Intergovernmental Affairs
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THE PROPERTY TAX PARADOX

by John Shannon

A wonderful Pennsylvania Dutch expression best de-
scribes the paradoxical behavior of the property
tax—"“The faster it runs the behinder it gets.” For ex-
ample, property tax collections more than quadrupled
between 1962 and 1982,* rising from approximately $18
billion to $78 billion. Despite this impressive growth,
the share of fotal own source local revenue contributed
by the property tax dropped from 69% in 1962 to 48%
by 1982,

What has toppled the once mighty property tax from
its position of absolute dominance in the local revenue
field? The quick answer is local revenue diversification.
To be more specific, local property tax collections have
not grown as rapidly as have the receipts from an as-
sorted collection of local non-property-tax revenue
producers—local option income and sales taxes, selected
excises, user charges and interest on idle cash.

These powerful forces have propelled the local rev-
enue diversification movement:

{1} local governments’ persistent need for more rev-
enue;

{2} public hostility toward the local property tax; and,

(3} local officials’ ceaseless search for less painful

ways to raise revenue,

As clearly illustrated by the accompanying figure,
cities have advanced much farther along the local
revenue diversification route than have the counties
and the school districts. The relatively modest mu-
nicipal dependence on the property tax is due partly to
the fact that many cities enjoy wide latitude in choos-
ing their revenue instruments—thanks to their home
rule charters. Also, many state municipal leagues have
successfully lobbied state legislatures in support of
greater revenue powers for their constituent members.

As a result, the typical American city now has a rev-
enue system resembling a three-legged stool. One leg is
the property tax; the second leg, local non-property
taxes; and, the third, other local revenues—mostly user
fees and interest on investments.

In examining these aggregate data, two caveats must
be kept in mind. First, national averages always con-
ceal tremendous variations within our diverse system of
fiscal federalism. Cities in New Hampshire are still ex-
tremely dependent on the local property tax—in 1982,
that tax accounted for 75% of all their own-source rev-
enue. By comparison, Alabama cities have virtually
shed their property tax skin—their property tax pro-
duced only 7% of their own-source revenue in 1982.

The second caveat is even more important; it would
be very risky to make a straight line extrapolation from
past trends and predict that most cities and counties
will so be able to throw away their property tax hair
shirts.

*All references to years continued in this "Fiscal Note” are to fiscal years.

There are several factors that suggest that the prop-
erty tax will continue to play a fairly important rev-
enue role for most municipalities and counties. A sharp
upswing in property tax collections since 1982 suggests
that when 1983 Census data become available it may
reveal that for the first time in many years property
tax receipts rose at a faster clip than did receipts from
other local revenue producers. The reduction in federal
aid and the recession have apparently forced many local
governments to bear down somewhat harder on their
old standby, the property tax. It should also be noted
that one of the fastest growing items on the non-
property tax side of the local revenue ledger—interest
on earnings—may not be able to maintain its startling
growth rate. Between 1977 and 1982, local govern-
ments” interest earnings soared from $5 billion to $13
billion as localities quickly took advantage of rapidly
rising interest rates.

It is probably safe to assume that the venerable local
property tax will neither disappear rapidly from sight
nor will it stage a sustained comeback. Rather, its rela-
tive importance will decline very slowly as the revenue
systems of cities and counties become more diversified.

Chart 1
Property Taxes As a Percentage
of Own Source Revenue
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Dear Reader:

A federalism conflict is brewing
between state and national rules
for taxing multinational corpora-
tions. The issue stems from the
fact that several states use the
worldwide combination approach
for determining the taxable in-
come of multinationa} firms. The
Treasury Department and numer-
ous businesses have taken the
position that these state practices
do not conform to internationally
accepted standards that account
for the income of corporations lo-
cated in each country. It followed,
then, that these state tax prac-
tices worked against a national
interest—international tax
harmonization—to promote the
free flow of foreign commerce.

THREE FEDERAL
INTERVENTION TESTS

Conflicts between the foreign
commerce concerns of the national
government and the tax au-
tonomy of the states cannot be re-
solved without specific criteria or
tests to evaluate the merits of the
competing claims.

The first test is the pre-
dominant national interest
test. Here, restrictive federal ac-
tion against the states is appro-
priate if a state activity falls

TheC

clearly within the domain of the
national interest that reasonable
doubts must be resolved in favor
of action by the national govern-
ment. It 1s not necessary under
this test to show that the nation
has been seriously harmed or
even that it might be harmed in
the future by the failure of the
national government to act. It is
only necessary to assert that the
national government must be free
to pursue the national interest
{i.e., international tax harmon-
ization) without hindrance or ob-
struction by the states. Where the
foreign commerce concerns can be
identified as predominant, state
interests must give way “beyond
the water’s edge.”

The second test is the potential
national harm test. In this case,
restrictive congressional action
could be justified on the grounds
that failure to act might cause a
substantial drop in foreign in-
vestment in the United States or
widespread retaliation by several
foreign countries against Ameri-
can business firms operating
abroad. Examples of potential
harm are to be found in the re-
cent statements of British officials
warning of possible retaliation
against American firms.

The third and the most strin-
gent alternative test to justify
federal restrictive action against
the states is the demonstrated
serious national harm test.
Here, restrictive national action
could be taken only after clear
and convincing evidence shows
serious economic or political harm
being done to the nation by the
failure of states to harmonize

Irman’s

lew

their tax practices with those of
the federal government and for-
eign countries, Such national
harm could be incurred, for ex-
ample, if many foreign corpora-
tions failed to invest in the U.S.,
or if foreign governments imposed
retaliatory taxation on U.S. cor-
porations operating abroad.

The demonstrated national
harm test is clearly superior to
the other two tests because it
forces national policymakers to
balance two equally important
constitutional concerns—
promoting the free flow of foreign
and domestic commerce and in-
suring states wide latitude in
charting their own tax policies. To
put the issue more sharply, only a
persuasive demonstration of seri-
ous national harm should trigger
the prohibitions of the foreign
commerce clause upon the states.
As noted in the ACIR report,
State Taxation of Multinational
Corporations, the staff investi-
gation produced no evidence that
state use of worldwide com-
bination had caused serious harm
to the nation.

YA

Robert B. Hawkins
Chairman

"
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Current Members of the
Advisory Commission
On Intergovernmental Relations

{(November 1983)

Private Citizens

James S. Dwight, Jr., Washington, DC

Robert B. Hawkins, Jr., Chairman,
Sacramento, California

Kathleen Teague, Washington, DC

Members of the United States Senate
David Durenberger, Minnesota

William V. Roth, Delaware

James R. Sasser, Tennessee

Members of the

U.S. House of Representatives
Barney Frank, Massachusetts
Robert Walker, Pennsylvania
Ted Weiss, New York

Officers of the Executive Branch,

Federal Government

Samuel R. Pierce, Jr., Secretary,
Department of Housing and Urban
Development

Lee Verstandig, Assistant to the
President for Intergovernmental
Affairs

Vacancy

Governors

Lamar Alexander, Vice Chairman,
Tennessee

Bruce Babbitt, Arizona

Scott Matheson, Utah

Dick Thornburgh, Pennsylvania

Mayors
Margaret T. Hance, Phoenix, Arizona
Ferd Harrison, Scotland Neck,
North Carolina
James Inhofe, Tulsa, Oklahoma
Joseph O. Riley, Jr., Charleston, South
Carolina

Members of State Legislatures

Ross O. Doyen, President, Kansas State
Senate

David E. Nething, Majority Leader,
North Dakota Senate

William F. Passannante, Speaker
Pro Tem, New York State Assembly

Elected County Officials

Gilbert Barrett, Dougherty County, Georgia,
Board of Supervisors

William J. Murphy, Rensselaer County, New
York, County Executive

Sandra R. Smoley, Sacramento County,
California, Board of Supervisors
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