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became obvious by the beginning 
of this decade. With the national 
treasq under duress, it was ap- 
parent that fsderal grants could 
no lonjpr be incred as they 
were in the 1960s and most of the 
1970s. Reduction of the regulatory 
burden on states and localities 
was an important quid pro quo 
with reduced federal urban aid. 

I supported this approach and 
the City of Phoenix identified 
some 27 separate areas as prime 
candidates for regulatory reform. 

Task Force on 
ef, chaired by Vice 

President Bush, reviewed the ret 
~men~tion~ of the City of 

pounded the difiiculty of tieeting 
operating costs and maintaining 
service to the public. By using 
several hundred thousand dollars 
in general funds to cover ex- 
penditures until federal money 
was in hand meant that the City 
was losing the interest it could 
have received if City funds had 
otherwise been available for in- 
vestment. UMTA has now agreed 
to accept this loss of interest as 
an eligible reimbursable cost. 

The City of Phoenix is par- 
ticipating in two Housing and 
Urban Development &p&t- 
ment regulatery re&fef%rts, In’ 
January. 1962, HUD launched a 

of-~~-e~~i~ and par- ’ _ 
ticipation in deregulation proee+ 
ses, and efficiency and produc- I 
tivity in City operations, 

In addition to participating in 
the federal regulatory relief effort, 
I launched my own program in 
Phoenix. Historically, the City of 
Phoenix had avidly pnrsued regu- 
latory relief and operational inno- 
vation since the beginning of the 
modern city manager era in the 
early 1960s. Uur most receut 
effort enlisted the support of nu- 
merous community groups and 

review. Uver 60 
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Bhswtly sx&Ar the 1983 
state of the Union in which 
preeideat Reagan prorm a com- 
pr&en&e f&eralism reform pack- 

the Ad~nis~tion transmitted 

of ~~ mobility in- 
to Families 
Bather, the 

large block 
graz&4-qui&ly termed “mega- 
blocks”-that consolidate many cat- 
egorical programs, general revenue . 

~~~~ 
1981. 

In all, the four new megablocks 
would consolidate 34 Programs, with 
a total fiscal year 1984 funding level 
of approximately $21 billion, a level 
to be maintained through fiscal year 
1988. The proposals are: 

The State Bloca Gra& to et&s, 

Care), snd involvk~$ apgmxi- 
mu&e& $11 hmm mml@y-1W 
~~~W~~~~~ 
amowrtg_Bo be iinanced by fed* 
eral exekie tax rev%nWeLp omi alGo- 
hol, tobacco and t&phones. Under 
this grant, a state may choose to take 
over one or more of the programs be- 
tween fiscal years 1984 and 1988. 
Any program not designated for ac- 
ceptance by the state would continue 
to be administered by the federal 
government. States could use the 
funds only for the purposes of the 
programs assumed. They would be 
able, however, to transfer funds from 
any oae program te another program 
included in the block from 29% the 
first year up to 80% the fifth year, 
the transfer flexibility increasing in 
2096 annual increments. States would 
be required to pass through to local 
governments and Indian tribes the 
same proportion of fads that they 
did in fiscal years X981 through 1983. 

The Local B&k &ant to cities, 
counties, toanrrs and town&ip% 
wbicb CclmblpBs General Revenue 
Sharing (GRS) and the entitlement 
portion of the community - 
velopment Block Grant VXIBG), 
involving approximately $7 bWion 
annually. Funds would be held at 
frecal year 1983 levels. A local gov- 
ernment could choose to take over 
either GBS or the CDBG entitlement 
program, or both. programs that are 
not assumed would continue to be 
administered at the national level. 

The Transportation Block Grant 
to states which consolid&e~ 4x 
bfghway programs, _covering. ~0 
ban s;nd se&&&y systeme, 
b&&s other than primary; and 
safety activitiss, totaling some $2 
bill&m annually, Funds would be 
distributed among the states in ac- 
cordance with formulas in current 
statutes, and would be financed by a 
portion of federal gas tax revenues. A 
state could assume responsibility for 
the block grant in any of the five 
years, but would have to take over all 
six programs, rather than having the 
ability to assume selected ones. 

The Rural Housing Block Grant 
to &ate8 which cxmBolid&tes four 
program8 for low-income rural 
housing construction and repair, 
totaling $860 million annually. Al- 
locations to states will be based on 
each state’s percentage of the 
national total of occupied substandard 
housing unite in rural areas; its per- 
centage of national rural population; 
and, its percentage of the national 
number of rural households with in- 
come not above 59% of the state’s 
medium income, with all three factors 
having equal weight. Unlike the 
other three block grants, there would 
be no option of independent federal 
administration; a state would be re- 
quired to assume the block grant to 
receive funds. 

As with the nine block grants au- 
thorized by the Omnibus Reconcili- 
ation Act of 1981, the Ad&n- 
&ration has attempted to keep fed- 
eral “strings” at a minimum. The 
only crosscutting regulations specif- 
ically-included are ones concerning 
antidiscrimination, public par- 

*- 

tieipation, financial praotiees and _. 
audits 

Although legislation has been in- 
troduaed in the Senate, as this issue 
of ~~~ve~~~ Perspe&ve 
went to press, comparable measures 
had not yet been sponsored in the 
House where, by some estimates, as 
many as 15 &&nittees could claim 
jurisdiction over at least part of the 
Proposal. 

Joint Economic Committee hear- 
ings on the new fede 
conducted in March, 
supPort for the megablocks. Governor z1 
Ricbni Snslling cv17, ~ on ~’ 
~~~Of~N~~~~~~~’ ,_ 
sociation, e disappointment: 
u. . .I am dissppointed that the Fresi- 

1” 
*z 

dent has decided not to submit his .$! 
landmark proposal for the federal- *; 
i&ion of Medicaid, though I do ret- .^‘:, 
oguixe the diflieult issues involved.” t? 
The new megabloeks deserve eon- ‘“) ‘T 
sideration, Governor Snelling pointed 
out, ‘but they do not in themselves 

1 _!;I: 

constitute fedtxdism reform.” Tes- “: 
tidying on behalf of the National 
League of Cities, Mayor George 
Latimer of St. Paul, MN, told the 
Joint Economic Committee that the 
proposal was “misdire&d,” and that 
“the need of thousands of St. Paul’s 
Poor and near-poor, a growing num- 

recession, are simply 
by the Resident’s New 

Federalism.” Without the strong sup 
Port of state and local officials, the 
outlook for the new megablocks ap- 
pears bleak. Senator David Fryor 

terly. It is, he said, “an idea whose 
time has not come.” 

Ga?nemI Revenue Sharing 
R 

The current a&hoi-i&ion for Gen- 
eral Revenue Sharing-the program 
that provides financial assistance to 
the state-local se&or with relatively 
few strings attached--sxpires at the 
end of the current (1983) federal fis- 
cal year. Congress must soon decide 
whether and in what form to re- 
authorize the program. 

Af%er its first year, 1972, at a 85.3 
billion level, funding ranged from $8 



. 

billion tn .8 billion until fiscal year 
19181. congress reaLltbori@d the pro- 
gram, for fiscal years 19814983, but 
severely r&xi&d the terms on 
which state governments mmld par- 
ticipate, No fimds, in fact, have been 
appropriated for t&em. Since 1981, 
local government wing has eon- 
tinued at a $4.6 billion Linnual rate. 
Meanwhile, inflation continued to eat 
awaf at the purchasing power of rev- 
enue sharing dollars. 

Future funding levels and the par- 
ticipation of state govevents are 
now issues before Congress. Numer- 
ous bills have been introduced that 
take different approaches. Least con- 
troversial are measures that simply 
extend the current program (at $4.6 
billion per year, state governments 
excluded); examples and their Con- 
gressional spdnsors are 5.41 (Senator 
Durenberger), H.R. 616 (Represent- 
ative Horton), H.R. 1404 (Represent- 
ative St. Germainf and H.R. 2096 
(Representative Walker). Friends of 
revenue sharing may also be sup- 
porting other bills, but at a min- 
imum, they are sponsoring simple ex- 
tensions of the current program. More 
ambitious proposals would restore 
state government ptiicipation, in- 
crease fiurding, accelerate payments, 
or provide some combination of these 
features. For example, accelerating 
payments from the end to the begin- 
ning of each calendar quarter is in- 
cluded in H.R. 1386 (Representative 
Frank), H.R. 1979 (Representative 
Rinaldo), and for 1983 only, S. 525 
(Senator Heinz, et al.). Representative 
Weiss, Chairman of the House sub- 
committee with jurisdiction over the 
reauthorization, proposes in H.R. 
1930 to restore state government par- 
ticipation (+ $2.65 billion) and to fur- 
ther increase funding for both state 
and local governments by 169, to re- 
flect inflation since 1980. 

The length of any reauthorization 
is also an issue. Representative Weiss 

a fiu re-year extension; Sena- 
torIhI renbarger, in S. 41, proposes a 
three-year one. 

bution formula 

that a state not be penalized if 
its tax effort ~$~ment declines 
because it has 

governmental R&&ions. S. 700 would 
bring state ~~e~~~~ back into the 
program; raise total tiding to about 
$11.5 billion; fin&nce the program by 
earmarking 4% of the individual in- 
come tax; authorize the program 
permanently; and, make certain for- 
mula changes. Famds to pay for a: 
higher app~p~~o~ would come 
frrtm additional %deral revenuea 
raised by limiting the ext+ to which 
federal income taxpayers can deduct 
state and local taxes in arriving at 
their taxable inmme. 

The formula for interstate dis- 
tributions would be shi&ed from the 

would combine General Revenmz 
Sharing with the *entitleme& 
portion which applies to all but 

Ebactions 1983: 
Over 700 mayoral elections will be 

held this year, according to the 
National League of Cities. A number 
of these contests have already been 
decided. Chicago’s highly publicized 
mayoral contest was decided April 12, 
with Harold Washington becoming 
the city’s fmt black mayor. 

In Texas, former Dallas Mayor Wes 
Wise was defeated on April 2, by A. 
Starke Taylor in his first bid for 
elected o&e. Ban Antonio Mayor 
Henry Cisneros handily won re- 
election in the city’s April elections. 

Focus on City 
Austin’s top city posit&m is still open 
with a run-off beiween the two leGi- 
ing contenders s&&&d for April So, 

Earlier this year,&&& elections 
in Kmsaf4 City (MO1 kept Mayor 
Richard Berkley in &Ice. March ele 
tions in San Diego, CA, f&&d to proc i 
duce a m+rity for any candida@ and 
aMay3~off~~~~~~ 
Francieco Mayor Diane Feinstein 

’ Mayoral races ahead include? 

primary GeneraI or RamW 1. 

Indianapolis May 3,X983 Nov. 8,1983 
Denver May 17,X&33 (open election) 
Philadetpbia May 24,lS83 Nov. 8, 1983 
Csbmbus June 7,1983 Nov. 8, 1983 
Boat&n Sept. 13, 1983 Nov. 8, lS83 ‘- 

Baltimore Sept. 13,1983 
Nashville No primary 
Salt Lake City 0&.4,1983 
l&.XUpbi# 
Phoenix Nov. 1, 1983 
HOU8ton Nov. 8,1983 
Miami Nov. 8,1S83 Nov. 18, 198s (’ 

*This list was provided by Politkal 



On April 21, the House Sub- 
committee on Intergovernmental He- 
h&ions completed marking up legis- 
lation reautborixing Colby 
Shariug.TheS&commi 
would extend the program for five 
yearsandwouldimxeasetheen- 
titlement portion b local govern- 
ments by &out $799 million to 
$6.297 biilion. State participation was 
not ruled out but would only occur if 
funds are appropriated for that pur- 
pose. Subcommittee members rejected 
amendments to delete Davis-Bacon 
prevailing wage requiraments and 
also failed to approve a provision to 
accelerate GRS payments. They did, 
however, change audit procedures to 
an annual (or, every two ‘years for re- 
cipients with biermial budgets) basis 
from the current three-year audit. 
Formula changes were net adopted by 
the Subcommittee but are expeoted to 
bs proposed when the full House Gov- 
ernment Operations Committee con- 
siders the measure, scheduled for 
early May. 

A-96 to new intergovernmental con- 
sultation procedures under Executive 
Order 12372 is umtinuing to unfold 
but, at this tim& it remaim unclear 
what form the finid regulatious will 

earlier issues of 

and Winter 1933,) 

. 

.GnMarch2,1933, the 
ofManagement and 

Budget heldan allday meeting to 
bear the views of at&o&d parties con- 
cerning the proposed federal regu- 
lations. The next day, the Senate 
Subcommittee on ~~~~n~ 
Relations, &aired by Senator Dave 
Durenberger, held a fermal hearing 
on the new regulations. Then on 
March lo,15 Senators and two Rep- 
resentativea joined in a lettar to OME 
which stated four “serious concerns~ 
and recommended that the regu- 
latious be modified substantially be- 
fore going into effect. This letter waa 
to be incorporated into the rule- 
making records of the 26 federal 
agencies proposing regulations on this 
subject. Three ACIR members were 
among the letter% signatori& 
Senators Durenberger and Sasser and 
Representative Weiss. 

The members of Congress fear that 
the proposed regulations: (1) would 
not implement Section 294 of the 
Demon&ration Citiae aud Metro- 
polrtan DeveIopment A& of 19gg 
requiring metropolitan planning re- 
views for a wide variety of physical 
development programs; (2) would not 
fully implement !&&ion 401 of the 
Iutergovel-Bmental cooperation 
Act of 1968 requiring inter- 
governmental consultation with all 
levels of government on an even 
wider array of federal activiti% (3) 
would allow too little time for eff’ec- 
tive consultations and issue resolu- 
tiom and, (4) would center the prooess 
on state governments where only 
modestinterestintheprocesahas 
been shown previously, thus tilting 
the procedures and the substance of 
any comnaents toward a state view. 
According to the letter, “Such a result 

contrary to the inteut of 
and the laws of the United 

States.+’ 
This Congressional respouse came 

state and local governme& in pro- 

off . 

codtation process; 
that federal agencies will - 
date &ate and local views more faith- 
fully than in the past. OMB also 
stated its belief that 49 states were 
planning to designate official state 
systems for consulting with federal 
agencies by the April 30,1933, date, 
after which the earlier A-95 pro- 
cedures would no longer be followed. 

The National Association of Re- 
gional Councils’ (NARC) Senate tes- 
timony stressed that the proposed 
regulations would not fully im- 
plement existing federal laws and 
that the states would need more time 
to develop their own procedures in 
place of the federal one. In response 
to questions from Senator Dur- 
enberger, NARC spokesmen indicated 
that the Association would seek relief 
in the courts, although reluctantly, if 
a substantial number of states signif- 
icantly abridged the rights of local of- 
ficials and regional councils to par- 
ticipate in consultations with federal 
agencies. 

NARC’e concerns were shared at 
the Senate hearing by a panel of city, 
county aud public planning ofIlcials. 
Three state ofllcials at the hearing 
also revealed that they would like 
more time to make an orderly tran- 
sition to the new procedures. 

In the Federal Heghrter of April 
11,1933, the president amended E. 
0.12372 (by issuing E.O. 12416) 
which provides additional transition 
time and incorporates the Section 204 
consultatioa requirements. Under this 
amendment, revised federal regu- 
lations will be published on J 
1933, and become effective on 
tember 30. 

. . ? ,~ .- -z-c 



From Law 
To Rule: 

Exploring the 
Maze of 

Intergovernmental 
Regulation 

by David R. Beam 

Beginning in the mid-1960s, and at an 
accelerating pace thereafter, national do- 
mestic policy took a new twist. From al- 
most sole reliance on the traditional in- 
strument of federal intergovernmental 
policy-the grant-in-aid-Washington 
turned to new, more coercive regulatory 
techniques to obtain state and local accep- 
tance of many national ‘goals and stan- 
dards. ACIR research has identified more 
than 35 major regulatory statutes aimed at 
or implemented by state and local govern- 
ments. Prominent examples include the 
Civil Rights Act of 1964, the National Envi- 
ronmental Policy Act of 1969, the Occupational 
Safety and Health Act of 1970, the Clean Air 
Act Amendments of 1970, Section 504 of the 
Rehabilitation Act (1973), and the Education 
for All Handicapped Children Act of 1975. 
Ironically, many of these statutes were 
adopted during the hey-day of the Nixon 
and Ford Administrations’ “New Federal- 
ism” policies, which were intended to re- 
duce federal “red tape” and control. Many 
even enjoyed at least some degree of Pres- 
idential support. 

Laws adopted by Congress are not self-executing, how- 
ever. In between final passage and the final product-be 
it new roads or new jails, clean air or clear water-is an 
elaborate administrative process that requires garnering 
resources (including funds and personnel) and establish- 
ing procedures (rules, forms, and contact points). At this 
stage, a lot can go wrong.’ Consistent with “Murphy’s 
Law,” study after study has documented serious pro- 
grammatic shortcomings. 2 There can be a big difference, 
as one analyst notes, between what governments choose 
to do and what, in the end, they actually do.3. 

The new types of regulatory programs,4 like the grants 
that preceded them, have experienced many such difflcul- 
ties. Consequently, they generally have not eliminated 
and-in some cases, not even markedly reduced-the 
social or environmental problems that they addressed. At 
the same time, they have exaccerbated intergovernmental 
tensions. Mayors, governors and other state and local of- 
ficials protest the growth of a “mandate millstone” that 
imposes on them heavy financial burdens and inflexible 
federal rules and requirements.5 

Just why regulatory performance has been disap- 
pointing and troublesome, after a “trial period” of more 
than ten years, is the focus of this article. Like the pro- 
grams themselves, the reasons for their shortcomings are 
many and varied, ranging from overly vague.or overly 
prescriptive statutory language, to federal agency delays 
and mismanagement, to weak enforcement. This analysis 
of how good intentions can and often do go awry draws 
upon the ACIR’s major study of Regulatory Federalism. 
It points up the need for thoroughgoing regulatory re- 
form, as advocated by the ACIR and many others. 

Writing Rules: 
Easier Said Than Done 

The rule-making process--that is, the set of formal pro- 
cedures through which a statute adopted by the Congress 
and signed by the President is translated into a set of 
specific requirements to be carried out and enforced by 
executive branch agenciesis much less widely under- 
stood than the more frequently probed legislative process. 
Yet, it is just as important. Administrative agencies must 
resolve statutory vagaries and ambiguities that become 
apparent as they develop rules and regulations. Depend- 

‘Walter Williams, The Implementation (Berkeley, CA: University 
of California Press, 1980), p. 1. 

“See, for example, Martha Derthick, New Towns In-Town: Why a 
Federal Program Failed (Washington, DC: The Urban Institute, 
1972) and Jeffrey L. Pressman and Aaron B. Wildavsky, Imple- 
mentation (Berkeley, CA: University of California Press, 1973). 

‘Alfred A. Marcus. Promise and Performance: Choosing and 
Implementing ai Environmental Policy (Westport, CT: Green- 
wood Press, 1980), p. 3. 

4For a history, description and discussion of intergovernmental 
regulatory programs, see David R. Beam, “Washington’s Regu- 
lation ofS‘tat& and Localities: Origins and Issues,” Inter- 
governmental Persnective (Summer 1981). pp. S-18. The Com- 
Lission’s research-identified four relati;ely new types of 
regulatory programs aimed at, or implemented by state and local 
goverments: crosscutting requirements, cross-over sanctions, par- 
tial preemption and direct orders. 

5Edward I. Koch, “The Mandate Millstone,” The Public Interest 61 
(Fall 1980), pp. 42-57. 



ing upon the area in question, rule-making may require a 
high degree of technical expertise as well as sound legal 
judgment. Because affected parties often attempt to in- 
fluence regulation outcomes, the process itself is deeply 
embedded in politics. 

The basic procedures governing the rule-making pro- 
cess were laid down by the Congress in the Admin- 
istrative Procedure Act (APA), adopted in 1946 in the 
wake of the burst of New Deal regulatory initiatives. 
Among other things, the APA was intended to assure an 
ample degree of openness and public participation in 
agency deliberations. Recent Presidents have embellished 
the APA’s rule-making procedure with additional re- 
quirements stipulated by executive order including cost- 
benefit analyses. Many steps are involved. The cumu- 
lative effect is that, before a final rule is adopted and 
published in the Code of Federal Regulations, there 
are numerous opportunities for problems to arise. 

Delay. The tasks involved in rule-making are often 
substantial and the time taken to complete them is gen- 
erally measured in years, not months. A prominent ex- 
ample is Section 504 of the Rehabilitation Act, adopted 
by Congress in 1973 to prohibit discrimination against 
the handicapped in federally assisted programs. Interpret- 
ing this 45-word statutory requirement required deter- 
mining who could be considered “handicapped” within the 
meaning of the law-does it include alcoholic and drug 
addicts for example?-and the detailed specification of 
what actions (or inactions) constitute unlawful forms of 
discrimination. The Department of Health, Education, 
and Welfare’s regulations implementing this provision 
were not issued until 1977. Moreover, although the HEW 
rules provided some general guidance, similar deter- 
minations had to be made separately by each federal de- 
partment and agency for its assistance programs, adding 
to delay and complexity. The rules prepared by the De- 
partment of Transportation were some 34 pages in 
length. The 504 rules prepared by the Treasury Depart- 
ment for the revenue sharing program did not take effect 
until the summer of 1981, eight years after enactment. 

Such extended regulatory delays are by no means rm- 
usual. Bather according to a study prepared by the U.S. 
Senate Committee on Governmental Affairs, 

Most federal regulatory proceedings are characterized 
by seemingly interminable delays. It is widely thought 
that the regulatory process takes far too long to 
accomplish too little; that it is plagued by lethargy 
and inefficiency; and, that it steers a rudderless 
course unassisted by plan or priority.6 

That study focused principally on the rule-making pro- 
cedures of such “old style” regulatory commissions as the 
Civil Aeronautics Board and the Federal Communica- 
tions Commission. Its conclusions could have been writ- 
ten about intergovernmental regulatory issues, however, 
as substantiated by a comprehensive Office of Manage- 

- 
“U.S. Congress, Senate, Committee on Governmental Affairs, Delay 
in the Regulatory Process, 95th Cong., 1st sess., 1977, Study on 
Federal Regulation, Vol. IV, p. v. 

“REMEMBER THAT TALK AKM’ 6nnbiG T# 
FElERAl. @‘WME~ OFF OUR BAtI(S?” 

-copyright 1983 by Herblock in the Washington Post 

ment and Budget study of federal crosscutting require- 
merits7 (For a definition of crosscutting and other types 
of regulations, see boxed item on page 10 of this Per- 
spective.) Problems of delay have also affected the de- 
velopment of federal rules on health planning, en- 
dangered species, handicapped education, sex discrimi- 
nation, hazardous waste disposal, occupational health 
and safety, strip mining control, and historic preser- 
vation. 

No single cause explains these difficulties. Bather, a 
variety of factors-internal as well as external, sub- 
stantive as well as procedural-seem to slow down the 
workings of the regulatory machinery. Bureaucrats, legis- 
lators, judges and political interest groups all share re- 
sponsibility for regulatory delays and uncertainties. The 
best that can be said, on the basis of available evidence, 
is that there is enough blame to go around. 

‘Office of Management and Budget, Managing Federal Assistance 
in the 198Os, Working Papers, Volume I (Washington, DC: U.S. 
Government Pl’inting Offke, 1980), p. A-3-27. 



Mismanagement. Given the central role played by the 
executive branch in rule-making procedures, it is not sur- 
prising that bureaucrats are a principal target of criti- 
cism. The Senate committee study of regulatory delay 
noted a series of contributory agency practices, including 
too much emphasis on “trial-type” procedures, inadequate 
planning and leadership by top management, too little 
effort in setting and enforcing deadlines, and extra and 
unnecessary layers of review.8 

In some instances, various managerial shortcomings do 
appear to have contributed to delays in the issuance of 
intergovernmental regulations. One detailed study of 
Title IX sex discrimination requirements deemed that 

‘The two years it took to develop the proposed regu- 
lation was inexcusably long. An internal DHEW man- 
agement system that provided inadequate oversight 
over [the Office of Civil Rights] combined with poor 
administration and the lack of strong leadership in 
OCR itself contributed to the slow speed at which the 
regulation was developed.“g 

The Environmental Protection Agency, according to a 
General Accounting Office assessment, was similarly dis- 
organized during the crucial early stages of implementing 
the Toxic Substances Control Act.’ As a result, GAO 
charged, neither the public nor the environment were 
much better protected four years after the passage of 
what president Ford described as “one of the most impor- 
tant pieces of environmental legislation that has been 
enacted by the Congress.“” 

Complexity. The problem is more complicated than 
the foregoing discussion suggests. Some analysts be- 
lieve that bureaucrats are too often made the scape- 
goats for regulatory delays and shortcomings. One re- 
searcher stressed problems inherent in the pro‘cess itself: 

Much of what appears to be the result of bureaucratic 
ineptitude, agency imperialism, or political meddling 
is the result of the sheer magnitude of many regu- 
latory tasks.12 

In some cases, the rapidly expanding duties and shift- 
ing national priorities of recent years would have taxed 
any organization. Both the Office of Civil Rights and 
the Environmental Protection Agency,13 whose admin- 
istrative shortcomings were noted above, have been 
burdened with an ever-expanding array of new regu- 

‘U.S. Congress, Senate, Delay, p. iv. 
‘Andrew Fishel and Janice Pottker, National Politics and Sex 
Discrimination in Education (Lexington, MA: DC. Heath and 
Company, 1977), p. 133. 

“U.S. General Accounting O&e, EPA is Slow to Carry Out its 
Responsibility to Control Harmful Chemicals (Washington, 
DC: U.S. Government Printing Office, 1980). 

“Ibid., p. 1. 
“James Q. Wilson, ed., The Politics of Regulation (New York: 

Basic Books, 19801, p. 392. 
13Jane S. Shaw and Charlene Canape, “Is the EPA Saddled with 

More Than It Can Handle?,” Business Week, May 26, 1980, p. 
148, and Charles S. Bullock III and Joseph Stewart, Jr., “When 
You Can’t Do Everything At Once: Policy Implementation Under 
Conditions of Growing Responsibilities,” paper prepared for deliv- 
ery at the 1978 Annual Meeting of the American Political Science 
Association, New York City, August 31, 1978, pp. 2,32. 

latory statutes to be interpreted, implemented and en- 
forced. 

Still, the size of the regulatory workload is not the 
sole source of delay and confusion. Certain tasks are 
difficult and time-consuming by their very nature. 
Much of the new social regulation, and particularly 
those programs that call for setting health and safety 
standards, requires specialized knowledge at or beyond 
the limits of contemporary scientific research.14 To il- 
lustrate, the officials of the Occupational Safety and 
Health Administration, established by law in 1970, 
were by and large strongly committed to the agency’s 
goals and the success of their new program.15 This 
commitment was reflected in the agency’s promulgation 
of some 300 pages of “consensus” safety and health 
standards in the first months of its operation.16 But 
since then, the rate of issuance for new standards has 
been glacial. By the end of the 1970s the agency had 
issued less than ten final health standards and an 
equally small number of safety ones. At this rate, it ap- 
pears that OSHA might take over a century to develop 
standards for substances already known to be toxic.17 

To a considerable degree, this slow pace of action has 
resulted from the technical complexity of the tasks in- 
volved. A review of scientific evidence usually does not 
provide clear or definitive answers to the questions of 
risks, benefits and costs that regulators must 
address.18 Instead, the information available is usually 
partial, sometimes contradictory, and as Kelman de- 
scribes it, “shockingly poor.“1g Examples of similar ana- 
lytical difficulties may be found in such areas as haz- 
ardous waste regulation2’ pollution control 21 and the 
protection of endangered species.22 

Imprecision. Legislative imprecision is another im- 
portant factor that can slow or complicate rule-making. 
Although some kinds of regulatory tasks are, by their 
nature, quite demanding, their “complexity is com- 
pounded when the mandate to be carried out is unclear 
or controversial or when possible methods for doing so 
are uncertain.23 

Such lack of clarity was one of the principal reasons 

14Stephen Breyer’, Regulation and Its Reform (Cambridge, MA: 
Harvard University Press, 19821, p. 109. 

i5Frank J. Thompson, Health Policy and the Bureaucracy: Poli- 
tics and Implementation (Cambridge, MA: MIT Press, 1931), p. 
223. 

16Zbid., D. 232. 
17Zbid.; i. 239. 
isRobert W. Crandall and Lester B. Lave, eds., The Scientific 

Basis of Health and Safety Regulation (Washington, DC: The 
Brookings Institution), p. 4. 

igSteven Kelman, “Occupational Safety and Health Admin- 
istration,” in The Politics of Regulation, ed. James Q. Wilson 
(New York, NY: Basic Books, 1980), p. 249. 

20Selim M. Senkan and Nancy W. Stauffer, “What to do with Has- 
ardous Waste,” Technology Review, November 1981, p. 40. 

“‘Charles T Stewart, Jr., Air Pollution, Human Health, and 
Public Policy (Lexington, MA: D.C. Heath and Company, 19791, 
p. 121. 

22Steven Lewis Yaffee, Prohibitive Policy: Implementing tbe 
Federal Endangered Species Act (Cambridge, MA: MIT Press, 
1982), pp. 75-85. 

23Laurence E. Lynn, Jr., Managing the Public’s Business: The 
Job of the Government Executive (New York, NY: Basic 
Books, 19811, p. 29. 
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cent type& including 

Croeecutting Requirements. Most widely recognized 
are the crosscutting or generally applicable require- 
ments imposed on grants across the board to further 
various national social and economic policies. One of the 
first and most important of these requirements was the 
nondiscrimination provision included in Title IV of the 
Civil Rights Act of 1964. Since 1964, crosscutting re- 
quirements have been enacted for the protection of other 
disadvantaged groups (the handicapped, elderly and-in 
education prqgrams-women). The same approach was 
utilized in the environmental impact statement process 
created in 1969, and for many other environmental pur- 
poses, and has also been extended into such fields as 
historic preservation, animal welfare and relocation as- 
sistance. A total of some 36 across-the-board require- 
ments dealing with various socioeconomic issues, as well 
as an additional 23 administrative and fiscal policy re- 
quirements, were identified in a recent Of&e of Man- 
agement and Budget inventory. 

Direct Orders. In a few instances, federal regulation 
of state and local government takes the form of direct 
orders that must be compiled with under the threat of 
civil or criminal penalties. For example, the Equal 
Employment Opportunity Act of 1272 bars job dis- 
crimination by state and local governments on the basis 
of race, color, religion, sex and national origin. This 
statute extended to state and local governments the re- 
quirements imposed on private employers since 1964. 
Wage and hour provisions imposed on state and local 
governments by the 1974 amendment to the Fair 

Croseover Sanctioua. A crossover sanction is one 
that imposes fderal f&al sanctions in one program 
area or activity to influence state and local policy in an- 
other. The diitinguishii feature here is that failure to 
comply with the requirements of one program may re- 
sult in a reduction or termination of funds from another 
separately-author&d program. The penalty thus 
“crosses over.” A good example of crossover sanctions 
occurred in the wake of the OPEC oil embargo. Federal 
officials urged the states to lower their speed limits, and 
the Senate adopted a resolution to that effect. ‘I’wenty- 
nine states responded to this “moral suasion.” But these 
pleas were quickly replaced by a more authoritative 
measure: The Emergency Highway Energy Con- 
servation Act of 1974 prohibited the Secretary of 
Transportation from approving any highway construc- 
tion projects in states having a speed limit in excess of 
55 mph. All 50 states responded within two months. 

Partial Preemption. Unlike traditional preemption 
statutes whereby the federal law simply takes the place 
of state and local authority, preemption in some cases is 
only partial. While federal laws establish basic policies, 
administrative responsibility may be delegated to the 
states or localities, provided that they meet certain 
nationally determined standards. The Water Quality 
Act of 1966 is an example of this strategy. The statute 
was the first to establish a national policy for con- 
trolling pollution. Although the law allowed each state 
one year to set standards for its own interstate waters, 
the Secretary of Health, Education and Welfare was au- 
thorized to enforce federal standards in any state which 
failed to do so. 

for the five-year delay and intense controversy involved 
in devising regulations for Section 504. In contrast with 
other nondiscrimination legislation, the one-sentence 
provision adopted in 1973 failed to indicate whether 
regulations were necessary to implement the law and, if 
so, which agency was to be responsible for preparing 
and enforcing them.24 Moreover, the provision lacked 
alty legislative history to assist in its interpretation. 

Not surprisingly, the bureaucracy took its time in re- 
sponding. 5 The following year, Congress did provide 
(in a Senate report) an ex post facto legislative history 
indicating Section 504 was to be regarded as a civil 
rights law and vigorously enforced by regulation. But 
progress was still slowed by HEW’s (and almost every- 
one else’s) uncertainty about what practices constituted 
discrimination against the handicapped and what rem- 
edies were appropriate. 

a4Mark F. Engebretson, “Administrative Action to End Discrimi- 
nation Based on Handicap: HEW’s Section 504 Regulation,” Har- 
vard Journal on Legislation 16 (Winter 1979), p. 60, 63. 

a5Steven Leon Abrams, “The Significance of Congressional Change 
for American Public Policy” (B.A. honors thesis, Harvard College, 
1980), p. 30. 

After two more years, in May 1976, the Department 
proposed rules to guide grant recipients, and a group of 
handicapped persons-dissatisfied with the pace of 
events-btained a court order commanding then- 
Secretary of HEW David Mathews to sign them. But 
Mathews demurred, saying that he wanted to be sure 
that the regulations followed Congressional intent.‘” 
According to the account of his successor, Joseph A. 
Califano, Jr., Mathews considered Section 504 to have 
been “one of the most irresponsible and thoughtless” 
acts of Congress and was dismayed by the proposed 
rules that called for elaborate structural changes in 
schools, hospitals, nursing homes, and other facilities, 
at the cost of billions of dollars. On his next to the last 
day in office, the Secretary sent the 185page text to 
Congress asking in essence if they had correctly inter- 
preted a law Congress had passed with “not one day” of 
hearings or debate and no guidance for its implementa- 
tion.27 

26“Regulations on Handicapped,” Congressional Quarterly, Janu- 
ary22, 1977, p. 131. __ 

a7Josenh A. Califano. Jr.. Governing America (New York: Simon 
and Schuster, 198li, pp: 258-59. - 



The impasse was left for the incoming Carter Admin- 
istration to resolve. Secretary Califano wanted to re- 
structure the rules to focus on accessibility rather than 
physical structural changes, thus reducing excessive 
costs. But he was brought under pressure by handi- 
capped persons who, wearing “Sign 504” buttons, staged 
protests in front of his home, in HEW regional offices, 
and at departmental headquarters. Final regulations 
were issued on April 28, 1977 ‘ust in time to avoid an- 

’ iis other round of demonstrations. 
Although it dramatically illustrates the kinds of con- 

fusion and delays statutory imprecision can create, the 
Section 504 case is by no means unique. Indeed, limited 
consideration during the legislative stage has con- 
founded the implemention of many major regulatory 
statutes. 

Even statutes that otherwise provide clear (or even 
overly-explicit) instructions to administrators some- 
times have left crucial concepts or conditions undefined. 
The Clean Air Act, for example, has been said to be 
“too detailed in some sections and too vague in 
others.“2g Similarly, “the roughly 30 pages that com- 
prise the heart of the [national health1 planning 
law. . . vacillate between precision and ambiguity.“30 

Its frequency suggests that statutory vagueness is 
more than a happenstance occurrence. Rather, it may 
reflect a basic conflict in the expectations and require- 
ments of politicians and bureaucrats.31 Regulators, if 
they are to be able to perform effectively, need a certain 
degree of specificity and guidance. A clear legislative 
history helps them resolve hard cases and provides pro- 
tection against political and legal challenges that can 
complicate and delay their work. Legislators, on the 
other hand, may prefer the vague phrase to the clear 
one, or the lofty statement of goals to the careful bal- 
ancing of priorities, because such language promotes 
compromise. The problem is that executive agencies 
must “cope with the confusion. The top officials must 
somehow untangle the knots and devise a program that 
is workable,” one observer wrote.“” 

Political conflict. Rule-making is by no means a 
straightforward technical task of translating statutory 
language into a series of more detailed requirements to 
be applied in specific circumstances. On the contrary, it 
is frequently the occasion for intense political disputes 
among contending interests. 

The passage of a statute seldom resolves all major 
issues. Often the field of combat simply shifts to the ex- 
ecutive branch. Health planning legislation, for exam- 
ple, was adopted in 1974 by large Congressional majori- 
ties despite heated opposition from both medical inter- 

“‘Ibid., pp. 259-261. 
“Lester B. Lave and Gilbert S. Omenn, Clearing the Air: “eforming 

the Clean Air Act (Washington, DC: The Brookings Institution, 
19811, p. 49. 

30Thompson, Health Policy, p. 47. 
31Richa&d J. Tobin, The Social Gamble: Determining Acceptable 

Levels of Air Qualitv (Lexington. MA: D.C. Health and Comoanv. 
1979), pp. xiv-x\. ” - 

. I. 

32Lynn, Managing the the Public’s Business, p. 30. 

ests and state and local officials. The battle continued 
unabated during the implementation phase, and federal 
officials received thousands of letters opposing their ini. 
tial guidelines. Progress was slowed as HEW at- 
tempted to navigate this complicated political environ- 
ment.33 PL 94-142, the handicapped education statute, 
is another case in point. The same groups involved in 
its passage strove mightily to shape the content of its 
regulations.34 

In these and other cases, political disputes continued 
unabated after a controversial statute was adopted. 
However, the political controversies that erupt during 
the rule-making stage are frequently more intense than 
those occasioned by an act’s passage. OSHA, for exam- 
ple, was adopted in 1970 by highly one-sided votes: 334 
to 5 in the House and 83 to 3 in the Senate. Over the 
next year, however, business opposition grew so intense 
that more than 100 bills were introduced to amend or 
even repeal the law. 

The intense political debates surrounding rule- 
making are understandable. Often, it is only during the 
rulemaking stage that the potential costs and possible 
problems are clearly recognized. Those whose interests 
may be harmed-or who have to pay the bills-can mo- 
bilize for action. Even members of Congress sometimes 
become skeptical about their own handiwork. For ex- 
ample, 

When Congress passed Title IX in 1972, it was vot- 
ing for a general principle of equality; the specific 
implications of the law were understood by few mem- 
bers of Congress. . . . It was only years later, after 
DHEW had drafted the regulation to implement the 
law, that Congress finally came to understand what 
Title IX actually meant in terms of changes in edu- 
cational policies and practices. When the implications 
became known, many members of the Congress real- 
ized that they disagreed with the impact of the law 
for which they had previously voted.35 

Similarly, 

Before the 1970 and 1972 pollution control acts 
were passed, benefits appeared to be diffused among 
the public at large and costs seemed to be con- 
centrated on specific industries and localities; how- 
ever, once these acts were implemented benefits that 
seemed intangible and distant had to be balanced 
against costs that appeared tangible and immediate. 
The motorist’s immediate desire to get to work and to 
use his automobile without restrictions had to be bal- 
anced against the long-term and intangible costs of 
an unhealthy environment. When benefits appeared 
less tangible and more distant than the costs, the 
public was not willing to make s$nificant sacrifices 
for the sake of pollution control. 

33Thompson, Health Policy, pp. 54-62. 
“4Erwin L. Levine and Elizabeth M. Wexler, PL 94-142: An Act of 

Congress (New York, NY: Macmillan Publishing Co., 1981), p. 123. 
35Fishel and Pottker, Sex Discrimination, p. 123. 
3fiMarcus, Promise and Performance, p. 167. 



In some instances, rule-making becomes embroiled in 
controversy because legislators seemed unwilling to 
make hard choices that might offend or dissatisfy cer- 
tain constituent groups. Vague wording and poorly 
defined phrases could prevent those whose interests 
would be harmed from realizing what is at stake and 
transfer popular antagonism from the legislative to the 
executive branch.37 

The judicial branch, like the executive, also plays an 
important role in resolving post-enactment conflicts. 
Those who are unable to win their way during the rule- 
making stage often turn to the courts for another try. 
However, the prospect of court action adds to uncer- 
tainties and further delays translating laws into con- 
crete action. 

Regulation: Too Broad, Too Narrow 

What the regulatory process lacks in speed it more 
than makes up in breadth. Indeed, a second widespread 
criticism of federal regulation is that it is too extensive 
in scope and too specific in detail. Although the major 
aims of regulation-such as assuring a healthy envi- 
ronment, eliminating segregation or discrimination, 
and protecting workers from industrial dangers--enjoy 
broad support, there is also a feeling that in pursuing 
these objectives regulators have intruded into areas in 
which narrow and specific requirements are un- 
necessary, ever counterproductive and sometimes 
silly.38 

Identification of foolish rules-issued, for example, by 
the Occupational Safety and Health Administration- 
has almost reached the status of a national parlour 
game. 3g Often-ridiculed OSHA requirements (later re- 
tracted) included rules on toilet seat shapes, standards 
for the height at which fire extinguishers must be 
placed, and specifications limiting the size of knotholes 
in the rungs of wooden ladders.40 Vocal critics also der- 
ided the idea that requiring girls (but not boys) to wear 
brassieres, or boys (but not girls) to keep their beards 
trimmed constituted a form of gender discrimination 
meriting federal scrutiny under civil rights laws.41 
These rules were opposed by top officials during the 
Ford, Carter and Reagan Administration and, it should 
be noted, were finally revoked in July 1982. Halting 
construction on the TVA’s Tellico Dam to preserve the 
habitat of the snail darter is often presented as another 
case of regulatory excess. 

Although it is easy to lampoon some rules, there are 
more fundamental issues at stake. Former HEW Secre- 

37Morris P. Fiorina, Congress: Keystone of the Washington Es- 
tahllshment (New Haven. CT: Yale Universitv Press. 19771. D. 48. 

38See Herbert Kaufman, Red Tape: Its Origins~ Uses,‘and liduses 
(Washington, DC: The Brookings Instituti&, i977), pp. 5,8. 

39Lester C. Thurow. The Zero-Sum Societv (New York. NY: Pen- 
guin Books, 1981); pp. 131-32. 
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“See “The ‘Facts’ About OSHA’s 1,100 Revoked Regulations,” 
National Journal, August 12,1978, p. 1298 and Timothy B. Clark, 
“What’s All the Uproar over OSHA’s ‘Nit-Picking’ Rules.” National 
Journal, Oct.&e;7,1978, pp. 1594-196. - 

41See Charles R. Babcock. “Peskv School Dress Code Role Lineers 
On,” The Washington Post, June 1,1982, p. Al5 and “Dress Codes 
Decontrolled,” Regulation, September/October 1982, pp. 12-13,26. 

tary Joseph A. Califano, Jr., believes that his depart- 
ment’s civil rights enforcement effort was “undermined 
by the pursuit of issues that many people regarded as 
frivolous, matters which tended to infuriate many 
communities and subject HEW to ridicule.“42 From a 
financial point of view, there also is reason to believe 
that the benefits obtained from some detailed or strin- 
gent regulations cannot justify the costs they impose.43 

Finally, rule-making takes time and energy, and 
spinning out excessively demanding standards can re- 
sult in further delays. Indeed, environmental health 
and safety regulation can be “characterized not only by 
too much control but also by too little, and the former 
problem is one reason for the latter.“44 Major backlogs 
may have developed in such areas as toxic substances 
control because OSHA and EPA opted for the strictest 
possible standards that can be upheld in court. But the 
need to develop substantial evidence in support of such 
standards-which are almost certain to be challenged- 
has consumed time and staff resources. Meanwhile, 
dozens of other potentially hazardous substances re- 
main unregulated. EPA’s efforts to regulate hazardous 
waste streams under the Resource Conservation and 
Recovery Act “may actually make the public less safe 
than it would be with no regulation at a11.“45 The large 
number of wastes defined as hazardous, coupled with 
the shortage of appropriate disposal sites, seem likely to 
raise disposal costs-thus encouraging illicit dumping 
and increasing rather than reducing environmental 
threats. 

%alifano, Governing America, p. 223. 
43Eugene Bardach and Robert A. Kagan, Going By the Book: The 
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412. 



- 

Federal policy concerning bilingual education-that 
is, teaching such subjects as mathematics, geography, or 
science to limited or non-English speaking students in 
theiF native&ongue-+esta upon two different (but inter-: 
related) statutory enactments. The first, Title VI of the 
Civil Rights Act of 1964, prohibits discrimination ac- 
cording to national origin, as well as race and color, in 
any program receiving federal financial assistance. Al- 
though the act did not mention bilingual education 
issues, the Department of Health, Education, and Wei- 
fare six years after its adoption issued a memorandum 
suggesting that school districts should take “&irmative 
steps” to aid students whose English language defi- 
ciencies hampered their educational progress. The sec- 
ond foundation, known as the Bilingual Education Act 
of 1968, provides grant funds for “new and innovative 
programs” intended to meet the “special educational 
needs” of children with limited English-speaking abiii- 
ties. As initially adopted, the act encouraged some form 
of action to assist these groups of students, but said 
nothing about teaching basic subjects in any language 
other than English.’ 

A crucial change in the legal environment occurred 
with the Supreme Court’s 1974 decision in Lau v. 
Nichols. This case involved a suit brought by members 
of San Francisco’s Chinese-speaking community, with 
the aid of Legal Service attorneys, who argued that 
their children had a Constitutional right to special in- 
structional assistance. This contention was denied by 
both the federal district and appeals courts. However, 
the Supreme Court held unanimously for the plantiffs 
on the basis of the 1970 HEW memorandum interpret- 
ing Title VI. The Supreme Court did not find that the 
Constitution required such action.2 

The Lau decision did not indicate what specific rem- 
edies might be most appropriate, and the remedy the 
parents had sought was additional instruction in Eng- 
lish. Later in 1974, however, Congress amended the Bi- 
lingual Education Act to place federal financial sup- 
port behind the bilingual approach. These amendments 
stressed that such instruction was intended to help non- 
English speaking students identify with and maintain 
their cultural heritage, as well as to advance their edu- 
cation. The amendments also provided a foundation for 
greatly expanding the number of language graups to be 
served by the program.3 The following year, HEW pro- 
duced a report establishing bilingual instruction as the 
favored strategy for remedying Lau-type violations; 
thereafter, it negotiated compliance agreements with 
some 500 s&ooi distzicts charged with, or su 

Ytedof discrimination ori the basis of national origin, 

“‘Bilingual Education: The New Accent in Civil.Righta Regu- ., 
lation,” Regulation, November/December 1980, p. 6; Abigail 
M. Thernstrom, “E Pluribus Plur&-Congress and Bilingual 
Education:’ The Public Interest 60, Summer 1980, pp. 4-6, 

Although subsequent amendments to the Bilingual 
Education Act adopted in 1978 showed increasing 
Congressional disenchantment with bilingual instruc- 
tion, sparked in large par#y do& abo&its effisacy, * 
the concept and principle were bei1 established. In Au- 
gust 1980, the Department of Education proposed new 
Title VI rules which formalized and expanded its Lau ‘I 
guidelines. 

The proposed regulations brought howls of protest 
from many in the education community, as well as some 
ethnic groups. Organizations of state and local officials 
challenged federal efforts to impose national require- 
ments regarding how schools should teach. The Supreme 
Court, they argued, had intended that the choice of 
remedies be left to local school systems.’ They believed 
that the rules intruded on states’ rights and were Con- 
stitutionally suspect on civil rights grounds as welL6 
Many education experts contended that bilingual eiiu- 
cation was in no way educationally superior to other - 
possible methods of instruction, including special classes 
in “English as a second language.“’ 

Given these widespread objections and its own phiios- 
ophy of regulatory relief, the Reagan Administration 
withdrew the proposed regulations in February 1981. 

Although some commentators heralded the action, 
others doubted that it would make a real difference,8 A 
substantial network of other policy memos, guidelines, 
and court decisions was left untouched, and federal 
funding under the Bilingual Education Act continues 
to exclude alternative methods of satisfying Title VI re- 
quirements.’ It seems unlikely that Secretary Terre1 
Bell’s rescission of regulations that were never im- 
plemented will have any real effect on the continuing 
controversy, one observer concluded.‘0 The President of 
the American Federation of Teachers was even harsherz ’ 
“When it comes to getting the public schools out from 
under some of the costly, cumbersome and unpopular 
federal ‘regs,’ Reagan’s people talk loudly and carry a 
wet noodle.“11 

Partly in response to such concerns, the Admin- 
istration-submitted, in March of this year, amendments 
to the Bilingual Education Act that would provide 
school districts with federal funds for ti variety of aiter- 
native approaches to serve language-minority children. 

‘See “Education Groups Talk About the Bilingual Regu- 
lationa,” Education , September 8,1980, p. 2. 
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Righta’,” State %vernment News, Gctoher lQ$Q, pp. 13-14, 
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8Dan Baltz, “Bilingual Education Lives: D 
Dropping of Ulster, 
Expanding n We 
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Regulatory dynamics. A variety of factors can push 
the process of regulations toward an ever-broader and 
more rigid network of standards, rules, and require- 
ments. As is discussed below, each of the crucial 
actors-the Congress, administrators, and the 
judiciary-sometimes has good reason to favor stringent 
outcomes. It also appears, however, that one critical 
factor is inherent in the process of regulation itself: 
regulations must be applied in a wide variety of set- 
tings and circumstances, but to be clear, enforceable, 
and seemingly unbiased, they must also be written in 
regular, uniform language. 

These conflicting operational realities can influence 
decisions at every stage of the regulatory process. First, 
many regulations are initially adopted in response to 
some perceived crisis or catastrophe. Under these cir- 
cumstances, there is a tendency toward tough, uncom- 
promising action. For example, a 19th century Massa- 
chusetts legislature, after hearing about an accident in 
which a train fell into a gully, immediately passed a 
law requiring that all trains make a full stop before en- 
tering onto any drawbridge. 146 The same “crisis” atmos- 
phere, backed by broad public support, has affected the 
development of some contemporary health, safety, and 
environmental legislation.47 

A second factor is that most regulatory systems are 
created in reaction to the misdeeds or shortcomings of a 
few “bad apples.“48 Both legislators and bureaucrats at- 
tempt to devise techniques for preventing “that kind of 
thing”-whatever it may be-from ever happening 
again. Rules are written to prevent the worst possible 
abuses, even though the number of actual or potential 
miscreants and probable catastrophes may be quite 
small. Because there are many ways to go wrong, a 
host of detailed rules seems to be called for. Since rules 
by their nature apply to the “good” firms or ju- 
risdictions as well as the “bad,” however, many re- 
quirements will be unnecessary or unreasonable in par- 
ticular cases. 

Once a regulatory system is established, it tends to 
be self-perpetuating and self-complicating. Regulation 
begets more regulation because the inevitable short- 
comings of one set of requirements suggest additional 
areas demanding control.4g Indeed, “given a relatively 
well-developed administrative state, the primary im- 
petus for new regulatory legislation may come from the 
results of old programs and the initiatives of old agen- 
cies.“50 Frequently, regulations in one field are readily 
applied, by analogy, to others. Civil rights 
regulations-which have been extended almost ver- 
batim from blacks to other ethnic groups, women, the 
handicapped and the elderly -are a case-in-point.51 In 

“aBardach and Kagan, Regulatory Unreasonableness, pp. 24-25. 
47Jack L. Walker, “Setting the Agenda in the U.S. Senate: A Theory 

of Problem Selection,” British Journal of Political Sciences 7 
(1977), pp. 423-45. 

48Bardach and Kagan, Regulatory Unreasonableness, pp. 64-69. 
%harles L. Schultze, The Public Use of Private Interest (Wash- 

ington, DC: The Brookings Institution, 1977), pp.56-57. 
“Jerry L. Mashaw, “Regulation, Logic, and Ideology,” Regulation, 

November/December 1979, p. 47. 
51Bardach and Kagan, Regulatory Unreasonableness, p. 21. 

much the same way, transportation controls were ex- 
tended from railroads to aircraft and trucks; environ- 
mental rules have successively targeted water, air, solid 
waste, noise and pesticide pollution; and, consumer pro- 
tection legislation has broadened from food and drugs to 
automobiles, toys, credit and a variety of other products 
and services. 

Passed to be tough-and stay that way. In some 
specific instances, federal rules are extremely extensive 
because Congress intended them to be so. Although 
many of the early economic regulatory statutes were 
cast in broad, flexible terms-leaving much to the dis- 
cretion and expertise of agency administrators-some of 
the “new social regulation” had acquired a considerable 
degree of rigidity or specificity before it left Capitol Hill. 

In part, Congress shifted in the late 1960s toward 
more stringent statutory requirements because it was 
dissatisfied with past regulatory performance. The tra- 
ditional regulatory commissions have long been criti- 
cized by scholarly analysts for their hesitancy to take 
strong actions against the industries they were supposd 
to be regulating. 52 The commissions’ formal, legal inde- 
pendence seemed to be overshadowed by excessive po- 
litical dependence on interest group support. 

During the 196Os, this “capture” theory was popu- 
larized in a number of studies by Ralph Nader and his 
“raiders.” By 1970, it had become conventional wisdom, 
and sparked a new style of lawmaking. Legislative 
goals were often stated in absolute, unqualified terms. 
Consideration of economic factors was minimized or 
barred, and the severity and speed of sanctions were in- 
creased to enhance deterence. 

Stringent regulatory statutes served Congressional 
needs in a second respect. The public supported strong 
actions directed toward social and environmental im- 
provements, but few elected leaders favored greatly in- 
creased expenditures. Far reaching new regulatory 
controls seemed to promise dramatic results at com- 
paratively low costs. In short, tough regulatory stan- 
dards became a useful political symbol: 

Since it is virtually costless or at least much cheaper 
for legislators to deal in grand gesture and symbolic 
ambiguity rather than the difficult and costly process 
of accumulating data, weighing costs and benefits, 
and assessing alternative means, they have a clear 
incentive to choose the symbolic path.54 

The major environmental statutes adopted in 1970-72 
illustrate these points well. Dissatisfied with the rate of 
progress under previous legislation, and spurred on by 
the aroused public consciousness that followed “Earth 
Day,” legislators vied with President Nixon and each 
other for leadership of the emerging environmental 
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movement. The 1970 Clean Air Act Amendments, for 
example, attempted to make air quality an overriding 
national value. In contrast with previous legislation, 
pollution was to be eliminated regardless of the costs 
imposed on the national economy, specific regions or 
communities.55 The 1972 Federal Water Pollution 
Control Act Amendments were, in many crucial re- 
spects, modeled on the Clean Air Act. Like its 
predecessor, it too attempted to mandate specific re- 
quirements and deadlines. “Congress enacted and EPA 
implemented uniform natio& legislation rather than a 
flexible federal law,” noted one environmental expert.56 

Bureaucrats also have some reason to favor ever 
more stringent and extensive regulations. In con- 
temporary mythology, it is conventional to find a bu- 
reaucrat bent on aggrandizing his or her own agency’s 
power lurkin behind every costly, foolish or intrusive 
requirement. % 

This appraisal may have a degree of validity. Cer- 
tainly many bureaucrats are committed, by professional 
norms or agency ethos, to the goals of their programs. 
For example, many of the first civil rights staffers in 
the Office of Education were strict moralists, even “zea- 
lots,” who viewed their official responsibilities as “a 
20th century crusade.“5s Similarly, biologists within 
the Office of Endangered Species generally perceive 
themselves as environmental advocates, and often 
“have been accused of letting these private values in- 
fluence their biological judgment.“5 The Architectural 
and Transportation Board, which sets standards govern- 
ing access for handicapped persons to public facilities, 
for a time was dominated by members who strongly 
favored regulation. The staff also included many per- 
sons with handicaps, among them militant advocates. 
Not surprisingly, this group produced far reaching and 
extremely detailed rules applying to transit facilities, 
post offices, and other federally-financed buildings.60 

Although cases of this kind cannot be ignored, other 
motivations may be more customary. Government 
agencies probably are more risk aversive than imperi- 
alistic.61 Regardless of their personal values and politi- 
cal credos, bureaucrats have a vested interest in avoid- 
ing charges of malfeasance and in protecting their 
agency’s reputation. Rules and regulations proliferate, 
because regulators are anxious to avoid scandals or cri- 
ses that might threaten their status.62 “Playing it safe” 
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may require that regulators also “play it tough.” 
EPA has been viewed as striving to avoid sins of 

omission rather than commission in controlling haz- 
ardous wastes under the Resource Conservation and 
Recovery Act. If EPA labels “safe” some waste that 
does, in fact, pose hazards, it “will face an angry Con- 
gress, a distraught public, and a torrent of journalistic 
exposes.“63 In contrast, EPA has much weaker political 
and fiscal incentives to avoid the opposite kind of error 
by labeling a harmless waste stream as “hazardous.” 
“Although real resources will be expended in battling 
harmless residues” in such cases, 

these costs will not explicitly appear as items in EPA 
budgets and Congressional appropriations. Rather, 
they will be passed on to consumers in higher prices, 
lower real wages, and to investors in lowered rates of 
return on their capital. Those adversely affected are 
not likely to be aware of the cause of their loss or its 
extent.64 

Judicial scrutiny. In the realm of inter- 
governmental regulation, the Supreme Court has 
played an activist role. Although judicial review theo- 
retically could limit both legislative and administrative 
policymaking, in practice “the record of judicial review 
of regulatory activity . . . is in many ways the record 
of failed attempts to interdict the progressive logic of 
regulation.“65 

It is possible to point to a few areas in which the 
courts have applied a restraining hand-but these are 
comparatively few in number and quite limited in 
scope. Instead, the judicial branch has given the “green 
light” to many types of rules and regulations, and 
sometimes has prodded agencies and Congress into 
more forceful action, adding considerably to the sum 
total of regulation on its own. One observer commented 
that as the range of federal activities has enlarged, 

as the number of programs funded by federal dollars 
has grown, as the courts have become more open to 
the complaints of citizen groups, legal, not political, 
action has become the chief means by which local of- 
ficials are made to act in accordance with somebody’s 
version of federal standards.66 

This judicial stance has persisted up to the present 
day, even though the Burger Court is generally re- 
garded as more “conservative” than its predecessor, and 
despite a shift on the part of the Congress and the 
White House from regulatory expansionism to regu- 
latory relief. The judiciary seems to be marching to a 
different drummer: “While the President moves to ease 
regulations and Congress isn’t far behind, government 
regulators have won almost every case they had in the 
Supreme Court this term.“67 Indeed, from the stand- 
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point of the states and localities, the federal judiciary 
can aptly be described as part of the problem as the ac- 
companying article by Thomas J. Madden indicates.@’ 
Furthermore, the explosion of litigation challenging 
rules has made bureaucrats even more hypercautious 
and protective. 

Enforcement: The Weakest Link 

Federal regulations often appear to be extremely de- 
tailed, demanding, and intrusive. And so they are, 
when viewed in literal-r legal-terms. The practical 
effect, however, is very frequently much smaller than a 
reading of the fine print might suggest. When it comes 
to regulatory enforcement, Washington’s monster often 
ends up looking like a paper tiger. 

The environmental field, to cite an important exam- 
ple, is marked by extremely tough-minded and uncom- 
promising statutes. Yet, “it appears that. . . regulation 
involving everything from drinking water to public 
lands management tends to break down at the point of 
enforcement.“6g With both the clean water and safe 
drinking water programs, EPA’s enforcement actions 
have been found to be lacking or minimal and were 
neither as timely nor as effective as they should have 
been.70 The federal-state pesticide control program has 
also been assessed as being enforced inadequately.71 A 
similar story may be told in field after field.72 As a 
general rule, then, federal intergovernmental regu- 
lations have proven difficult to enforce, and compliance 
has often been limited although it is probably better 
than one might expect, given the haphazard character 
of federal supervision. 

This is not to say that such requirements are always 
ineffective. Desegregation of Southern schools in con- 
formance with Title VI of the Civil Rights Act is a 
good example of regulatory accomplishment.73 Un- 
fortunately, school desegregation may be the “exception 
that proves the rule.” Many Northern schools have be- 
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LC Sheer numbers provide one 
indication of the magnitude of the 
enforcement problems. There are 
some 32,000 potentially hazardous 
waste sites to be monitored, some 
15,000 sewage treatment plants to be 
upgraded, nearly 300 species of 
plants and animals to be protected, 
and more than 3.5 million 
workplaces-with more than 40 
million employees-to be inspected 
for health and safety. - 

come more, not less, segregated over this same period. 
Title VI has not achieved dramatic results in other 
kinds of federal assistance programs.74 One study found 
that some federal agencies did not appear to know 
which of their programs were subject to the law and - 
sometimes did not know (and could not determine) if 
non-discrimination requirements were being carried out 
by their grantees.75 

Such shortcomings account for the Doctor Jekyll and 
Mr. Hyde reputation of the Office of Civil Rights (OCR) 
and many other federal regulatory agencies. OCR has 
been regarded as a hotbed of regulatory zealots by one 
set of critics and as a timid, lumbering bureaucracy by 
another. Both are probably correct because each is look- 
ing at a different aspect of the process: 

Those who fault the agency’s excessive zeal generally 
point to the ambitious reach of its formal regulations 
and official statements of policy--often without no- 
ticing that it has rarely enforced those demanding 
standards in practice. Conversely, OCR’s constituents 
have directed the bulk of their criticism at its un- 
deniably poor enforcement record. . . .76 

Administrative and technical infeasibility. One 
reason that regulatory efforts bog down at the en- 
forcement stage has to do with the scope of the task. 
Washington’s reach, to put matters bluntly, has often 
exceeded its grasp. 

Sheer numbers provide one indication of the mag- 
nitude of the enforcement problem. There are some 
32,000 potentially hazardous waste sites to be moni- 
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tored, some 15,000 sewage treatment plants to be up- 
graded, nearly 300 species of plants and animals to be 
protected, and more than 3.5 million workplaces-with 
more than 40 million employees-to be inspected for 
health and safety. The vast majority of the nation’s 
population is entitled to special protection against dis- 
crimination on the basis of race, ethnicity, sex, age or 
handicap in employment or in projects financed by some 
400-odd federal aid programs. Moreover, these indi- 
viduals, workplaces, species and dumps are scattered 
across a nation of continental proportions. It is no won- 
der that Washington has increasingly relied on state 
and local governments to carry out its regulatory 
policies. But even here there are 50 of the former and 
more than 80,000 of the latter. 

In reality, then, the chances of a federal inspector 
knocking on your door are pretty small, whether you 
are a business owner, a public official, or a private citi- 
zen. Under OSHA, for example, the average workplace 
is likely to be inspected only once in several decades; 
this fact, some believe, accounts for its failure to have 
much impact on work-injury rates.77 In dealing with 
grant recipients, federal agencies are forced to rely on 
program reports that often are 

nothing more than sketchy, self-serving statements 
about the grantees’ progress in achieving its goals 
and commitments. . . . Deficiencies could be spotted by 
on-site program reviews, but most grantees are never 
audited or inspected . . . . 78 

And, 
assessment of compliance with the national ambient 
air quality standards depends entirely upon a moni- 
toring system that is in shambles. Methods are unre- 
liable, siting is arbitrary, quality control is lax, and 
localities can manipulate the monitoring to serve 
their ends.7g 

Sheer numbers, then, are a part of the problem. In- 
deed, in some cases “the number of entities may be so 
great as to make it difficult or impracticable for the 
regulator even to identify, much less regulate them 
a11.80 The handicapped education law, PL 94-142, offers 
an illustration. The Department of Education believes 
that there are about 6.2 million children requiring ser- 
vices under that act, but state screening efforts have 
identified only 3.9 million such students.‘l Both sides 
contend that their total is the more accurate one. 

The volume of regulations also can hamper en- 
forcement and compliance because of inconsistencies in 
specific provisions or even because of conflicting aims. 
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LL Few agencies possess either 
the personneT or the funding levels 
necessary to effectively meet the 
standards anticipated-a 
shortcoming that may surprise 
those critics who believe that 
federal agencies are “bloated” with 
thousands of unnecessary 
bureaucrats. 

N 
The former problem, that of inconsistency, has been a 
major problem with many crosscutting requirements. 
Agency interpretations of the same statutory language 
often differ markedly, and OMB lacks the authority to 
standardize them.82 Conflict arises when school dis- 
tricts are required to scatter ethnic students among 
local schools to achieve integration, but are forced to 
group them by language categories to comply with bi- 
lingual education rules. This kind of situation, observed 
one expert, can only result in poor state and local im- 
plementation of federal programs.83 

But numbers are only one administrative con- 
sideration. In many instances, specific statutes were 
enacted without much concern for future implementa- 
tion and enforcement. In adopting the Clean Air Act 
Amendments of 1970, a Congressional desire for dra- 
matic action led to a disregard of possible technical 
obstacles-including the question of whether national 
air quality standards could be attained under even the 
best circumstances. 84 The history of the program has 
been characterized as attempting to “implement policy 
beyond capability.“s5 Similarly, the Clean Water Act 
required municipalities to construct (or upgrade) 
wastewater treatment plants to meet national water 
quality goals, and more than $28 billion dollars has 
been expended toward this objective. Yet many of the 
new plants have seldom or never worked as expected. 
Deficiencies in design account for many of these short- 
comings. 86 Technical dificulties also have hampered 
the operation of lift-equipped buses intended to serve 
those in wheelchairs, and the health planning agencies 
mandated by federal law may well be quite incapable of 
controlling hospital costs. 

Limited resources. Few agencies possess either the 
personnel or the funding levels necessary to effectively 
meet the standards anticipated-a shortcoming that 
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In its study, Regulatory Federalism: Policy, 
Process, Impact and Reform,, the Advisory 
Commission on Intergovernmental Relations 
examines and seeks to explain the growth and op- 
eration of new forms of intergovernmental regu- 
lation. As a result, the Commission urges a series 
-of corrective measures to reduce the regulatory 
burden and to restore a sense of balance to Ameri- 
can federalism, The Commission’s reform agenda 
does not address the goals of major inter- 
governmental regulatory programs-goals that 
are, for the most part, unassailable-but chal- 
lenges the means chosen to achieve them. 

0-l OperaUor~l Prlnclples 

Changes‘& intergovernmental regulation ever 
the past two decades convinced the Commission of 
the need to establish criteria Congress can use in 
determining appropriate scope and methods of fed- 
eral regulation over the’ state and local activities. 

The Commission therefore recommends that, as 
a general principle, the federal government strive 
to con&e its regulation of legitimate state and 
local government activities to the minimum level 
consistent with compelling national interests. En- 
actment of federal intergovernmental regulation 
may be warranted to: 

11 protect basic political and civil rights guar- 
anteed to all American citizens under the 
cenrstitutien; 

2) ensure national defense and the proper con- 
duet of foreign &airs, 1 

3) establish certein uniform and minimum 
standa&s in areas afYe&ing the flow of inter- 
state commerce; 

4) prevent state and local actions which sub- 
stantially and adversely affect another state 
or its citizens; or, 

6) assure essential fzsctit and programmatic in- 
tegrity in the use of federal grants and con- 
tracts into which state and local governments 
freely enter. 

Even when these criteria are met, however, the 
Commission warns that federal intergovern- 
mental regulation is warranted only when a clear __ _ _ 

ACJR’s Regulatory 
ACIR developed these operational guidelines to 

encourage Cougress to “stop and think” before it 
passes legislation regulating state and local gov- 
ernments. To further encourage careful delib- 
eration, the Commission recommends that Con- 
gress establish a system that guarantees full fti- 
era1 reimbursement to state and local govern- 
ments for all additional direct expenses legiti- 
mately incurred in implementing new federal 
statutory mandates. Congress took a step in this 
direction when it enacted the State and Local 
Cost Estimate Act of 1981 that established a 
“fiscal note” process detailing the anticipated state 
and local financial costa of federal legislation. 
Taking the second step, reimbursing mandated 
costs, would slow regulatory proliferation, par- 
ticularly during this period of high f&era1 deficits. 

The founders of the U.S. Constitution estab- 
lished a federal systeln as a fundamental insti- 
tutional arrangement. The division ef authority 
between the national government and the states 
was regarded as critical in designing a 
Constitutionally limited government. In the Gem- 
mission’s view, these relatively new forms of fed- 
eral intergovernmental regulation raise serious 
questions about the Constitutional limits of 
national authority. 

To remeily this problem, the Commission rec- 
ommends that the national legislative, executive 
and judicial branches reassess the legal doctrines 
that delimit the boundaries of national Con- 
stitutional authority vis-a-vis the reserved powers 
of the state. 

Specifically, the Commission looked at current 
interpretations of the commerce and spending 
powers as they apply to the newer and more in- 
trusive forms of federal regulation. 

Dire& orders. Because direct orders-although 
rarely used-directly pit the legal authority of 
Congress against the rights of the states, they 
raise the most serious Constitutional issues and 
are the only one of the relatively new regulatory 
techniques that has thus far been limited by the 
Supreme Court. In 1976, the Supreme Court par- 
tially invalidated extending the dire& order that __ -_ 
applied the- wage and hour provisions of the Fair 
Labor Standards Aot amendments to state and 
local employees. In its lan&nark decision, _. 

and convincing 
“R” 

has demonstrated both the 
necessity for SW intervention and a marked in- 
ability of state and local governments to address 
the ~~~~ problem involved. 

Fuither, when it has been determined that the 



local functions as “non-traditional” and therefore 
subject to FLSA provisions. The Commission kls 
that certain of these so-called non-traditional func- 
tions are “integral” state and local activities and 
recommends that the Labor Department’s rules 
(direct orders) be rescinded. 

Further, because several recent Supreme Court 
decisions and many lower court judgments have 
eroded the basic Tenth Amendment principles ex- 
pressed in NLC, the Commission hopes that the 
federal judiciary will revive and expand upon the 
principles embodied in the NLC case, especially 
those addressing the “basic attributes of state sov- 
ereignty” and the “integral functions” of state and 
locar governments. 

Partial preemptions. In recent years, the fed- 
eral government has turned increasingly to the 
partial preemption device to achieve regulatory 
goals. The partial preemption device, theoretically 
based on the concept of “cooperative federalism,” 
has been accepted by the Supreme Court as a 
proper exercise of the national government’s power 
to regulate interstate commerce without abridging 
the Tenth Amendment. In practice, however, par- 
tial preemption programs have been a source of 
intergovernmental conflict, rather than en- 
couraging the cooperation they were supposed to 
foster. To improve their operation, the Commission 
recommends that, where the states are expected to 
assume a co-regulatory role, the Congress and the 
President provide a system for improved con- ommmsion proposes a se 
sultation and coordination between the states and 
the national government. 

To assure that op&n%unities for state par- 
ticipation are extended on a truly voluntary and 
cooperative basis, the Commission further recom- 
mends that states be authorized to elect the option 
of direct federal administration without incurring 
any other legal or financial penalty. 

Finally, the-Commission recommends that, in 
those few program areas in which rigid, uniform 
national standards and implementation systems 
are clearly necessitated, the Congress consider full 
federal preemption, standard-setting, and admin- 
istration, allowing the state administration under 
contract. 

ommrssion recomme 



0 

surprise those critics who believe that federal 
agencies are “bloated” with thousands of unnecessary 
bureaucrats. In fact, the growth of national respon- 
sibilities has greatly outpaced the rise in federal per- 
sonnel, in both regulatory areas and others. To cite just 
one case, EPA regional offices have lacked adequate 
staff to authorize, review and monitor state hazardous 
waste programs, according to a GAO analysis. EPA of- 
ficials themselves indicated that they would require 
from four to six times the number of aides to carry out 
their responsibilities effectively.87 

Similar observations could be made about staffing 
shortfalls for a great many other environmental, civil 
rights and health regulation programs. And these 
shortfalls are not surprising, given the budgetary con- 
straints of the past half-decade, as well as the tra- 
ditional Congressional opposition to enlarging the fed- 
eral workforce. s8 Finally, although a “crisis” may pre- 
cipitate strong regulatory action, continuing support 
may be hard to maintain when the crisis atmosphere 
has subsided. 

Sheer personpower is one consideration; expertise is 
another. Inadequate training and a lack of specialized 
knowledge have also been identified as obstacles to fed- 
eral monitoring and enforcement.8g 

A lack of adequate resources may also keep state and 
local governments from meeting regulatory standards. 
In a comprehensive survey of five major programs, the 
GAO found that state environmental agencies are 
plagued by staffing problems and budgetary 
diffculties.g0 Because of comparatively low salaries, 
states cannot compete successfully in the marketplace 
for professional engineers. Consequently, program con- 
tinuity is hampered by high levels of turnover and staff 
vacancies. Although Washington provides grant funds 
to help implement many environmental programs, un- 
certainties about federal funding levels make program 
planning difficult, and annual program grants are often 
issued late, sometimes resulting in the termination (or 
threatened termination) of state employees. 

A lack of resources also has limited compliance with 
the requirements of the Education for All Handi- 
capped Children Act. PL 94-142 required that an 
“appropriate education” be made available to all handi- 
capped children by September 1, 1978. However, a 
shortage of funds needed for personnel, space and sup- 
plies has been the principal barrier to full implementa- 
tion. Federal grants have been significantly below au- 
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LL No one-from a member of 
Congress to the mayor or the 
proverbial ‘man in the street’-likes 
to hear that his or her community is 
about to lose education, highway or 
other grant funds. 

- 

thorized amounts, and most state education funding is 
not increasing rapidly enou@ to serve all handicapped 
children in the near future. 

Small jurisdictions, in particular, are hindered by a 
lack of resources. For example, the development of new 
sewage treatment plants by small communities has 
been difficult, GAO found because 

the sewer district officials were primarily local res- 
idents having little or no sewer system expertise. 
Many of these officials were highly frustrated by the 
lack of state and EPA help with their construction 
efforts. Unfortunately, state and EPA officials typi- 
cally do not have time to help small communities.g2 

Political liabilities. Enforcement and compliance 
also may be hindered by political considerations. Al- 
though the objectives of a program may be popular, the 
threat or imposition of sanctions almost universally is 
not. No one-from a member of Congress to the mayor 
or the proverbial “man in the street”-likes to hear 
that his or her community is about to lose education, 
highway or other grant funds. History clearly shows 
that such penalties are very seldom imposed.g3 

It is understandable that few federal officials relish 
being tough enforcers, even when their own personal 
commitment to program goals may be strong. Because 
they depend upon state and local governments to 
achieve their agency’s mission, federal officials need to 
maintain some kind of a working partnership. Harsh 
sanctions undermine the bonds needed to make pro- 
grams work and, if they result in grantee withdrawal, 
can totally frustrate national objectives. Furthermore, 

whenever a fiscal sanction is imposed the individual 
program beneficiaries are the losers. . . . The paradox 
is, of course, that the grantor has ended up punishing 
the very persons that it sought to aid through the 
federal standards and enforcement.g4 

‘iU S General Accounting Ofice, Federal-State Environmental 
Programs-The State Perspective (Washington, DC: U.S. Gov- 
ernment Printing Office, 19801, pp. 56-80. 

“GAO, Unanswered Questions, pp. 71-78. 
““U.S. General Accounting Office, EPA Should Help Small Com- 

munities Cope With Federal Pollution Control Requirements 
(Washington, DC: U.S. Government Printing Office, 1980), p. 18. 

“‘An earlier ACIR survey found that, of 264 federal aid admin- 
istrators responding, only 26% had actually withheld funds from a 
state or local government because of a lack of compliance with 
program requirements during the previous five years. See Advisory 
Commission on Intergovernmental Relations, The Inter- 
governmental Grant System as Seen by Local, State, and Fed- 
eral Officials, Report A-54 (Washington, DC: U.S. Government 
Printing Office, 1977), p. 196. 



In the Clean Air and Clean Water Acts as well as 
certain other regulatory programs, federal requirements 
are backed by a dual sanction. The threat of with- 
holding funds is tied to federal assumption of state pro- 
gram implementation. But federal officials are re- 
luctant to take this step because (in the case of EPA, 
for example): 

withdrawing federal aid places EPA officials in the 
position of performing pollution control activities for 
the states when EPA is no better equipped with ade- 
quate resources (funds and personnel) than the states 
and is certainly ill-equipped to deal politically with 
either governmental or private polluters in the states. 
If EPA officials had to carry out pollution control and 
abatement for a state, it would slow down activities 
both in the state and nationally, because EPA offi- 
cials would have to put aside their own work to do 
the state’s work.g5 

Perversely, as these comments might imply, the 
larger the sanction, the more damage may be done to 
programmatic goals; hence, the less likely it is to be 
imposed. This same principle lies behind nuclear deter- 
ence, giving rise to what some program analysts de- 
scribe as the “atom bomb” effect.g6 Initially, the 55 mph 
speed limit law required withholding all construction 
grants from non-complying states. In practice, the eco- 
nomic and political repercussions of such a funding cut- 
off would be so severe that state officials regarded the 
provision as an “empty threat.” Still, it was a threat 
they resented. GAO recommended that enforcement 
would be improved if the law took a more cooperative 
approach,g7 and the penalty was in fact reduced in 
1978. In the case of the National Health Planning 
Act, many states appear to have gone along with fed- 
eral requirements simply to avoid losing public health 
grants, but without making a real commitment to the 
success of the program. Some analysts believe that 
Washington would be better off encouraging, rather 
than coercing, state participation.” 

As a general rule, it is probably true that federal offi- 
cials have a stronger commitment to the principal ob- 
jectives of their programs than to the multitude of sec- 
ondary goals added on through crosscutting and other 
kinds of new regulatory requirements. Highway offi- 
cials, for example, might reasonably be expected to be 
more concerned with building and maintaining the 
nation’s roads than with worrying about whether con- 
tractors have an appropriate race-age-sex mix among 
their employees, or whether a new road might damage 
an interesting archeological site, or whether traffic 

““Cappalli, Rights and Remedies, p. 86. 
‘sRobert D. Thomas. “Intereovernmental Coordination in the Imnle- 

mentation of National AirYand Water Pollution Policies,” in Public 
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able? (Washington, DC: U.S. General Accounting Office, 1977). 

LC Over the past decade or 
more, the nation has undertaken a 
new experiment in social policy and 
entered a new stage in its 
intergovernmental relationships. 

YY 
loads will add to air pollution, or if a particular state 
has removed enough of its billboards or is enforcing the 
55 mph speed limit adequately. The simple fact, as 
OMB has stressed, is that requirements of these kinds 
compete with an agency’s primary mission for limited 
amounts of time, manpower and funds.” 

Finally, federal officials, being political creatures, 
cannot afford to ignore the possible impact of tough ac- 
tions on their status and careers. Enforcement of school 
desegregation in the North ran aground when the Of- 
fice of Education, in 1965, threatened to cut off grant 
funds to the City of Chicago. As the story goes, Mayor 
Daley-then one of the nation’s most powerful local po- 
litical leaders-threatened to pull Congressional votes 
from the Highway Beautification Act (which was one 
of Lady Bird Johnson’s favorite programs) if the sanc- 
tions were imposed. loo President Johnson barred OE ac- 
tion, showing that 

political pressure could be used to stop desegregation 
efforts. School districts could push resistance to fed- 
eral implementation outside the education pro- 
fession. . . . The message was clear: . . . . If HEW offi- 
cials did not want to be burned, they were wise to 
handle the northern and western states with care and 
some distance.“’ 

Lessons Learned 

Over the past decade or more, the nation has under- 
taken a new experiment in social policy and has en- 
tered a new stage in its intergovernmental relation- 
ships. In the late 1960s and through at least the 
mid-1970s, Washington turned increasingly to pro- 
grams based more upon the “stick” of regulation rather 
than the “carrot” of financial subsidy in its dealings 
with state and local governments. 

How has this effort succeeded? Measurement of re- 
sults is very difficult. But, if any credence is given to 
the many program reviews summarized in this article, 
and examined in far more detail in the Commission’s 
study, the answer is “not very well.” Many inter- 
governmental regulatory programs, to summarize 
briefly, tend to be overly detailed, poorly enforced and 
slow to get off the ground. Consequently, almost no 

99William J. Waters and John T. Tierney, “Health Planning: The 
Next Step,” New England Journal of Human Services (Spring 
1982), p. 40. 
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‘“‘Radin, Implementation, Change, p. 62. 
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one-including the advocates and opponents of federal 
efforts-is satisifed with the final product. A good 
summary of experience is reflected in a critique by the 
executive director of the Sierra Club, one of the largest 
and most active environmental organizations: 

What I think is clear as the ‘80s began is that the 
country has not yet translated either our beliefs or 
our programs into tangible results. We have lots of 
laws on the books. We have a great many people 
working on programs with billions of dollars being 
spent, but the pattern of results is still very spotty. 
One can point to limited success in terms of improv- 
ing air and water quality, . . . but we’ve probably 
moved only 15% to 30% of the way toward our goal. 
On some issues, such as hazardous waste dumps and 
toxic chemicals, we are still pretty much spinning out 
words with very little tangible action.lo2 

Of course, assessments do differ from program to pro- 
gram and area to area. But, most are mixed at best. 
One of the most positive is offered in the National Ad- 
visory Council on Women’s Educational Programs, 
which compares Title IX to a glass that is “half full or 
half empty, depending upon one’s out1ook.“103 At the 
other extreme, the Highway Beautification Act has 
“largely been a failure” in the view of even its strongest 
supporters.lo4 

At the same time, state and local governments con- 
tinue to protest the fiscal burdens of meeting federal 
requirements. They cite “nit picking” rules poorly 
suited to their own, often quite varied, circumstances. 
They challenge (both in and out of court) federal regu- 
lations that have stretched the Constitutional com- 
merce and spending powers and statements of statutory 
intent to or beyond the breaking point, while seriously 
constraining the scope of the Tenth Amendment. The 
old ideal of cooperative federalism has too often been 
replaced by new patterns of attempted coercion and pro- 
tracted conflict. Thus, a new critique, rooted in con- 
siderations of intergovernmental relations, must be 
added to the already voluminous criticism of regulatory 
performance. 

Although federal intergovernmental regulation does 
have a role to play in national affairs, such programs 
need to be designed with great care if they are to work 
effectively. In addition, existing programs require care- 
ful review and scrutiny by both the Congress and the 
Executive Branch. To this end, the Commission in De- 
cember 1982, adopted a series of twelve recommenda- 
tions offering both general guidelines and some specific 
prescriptions for reform (see box, pages 18-191. 
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LL A regulatory maze grown too 
large and intricate wastes resources 
that otherwise could be devoted to 
attaining priority national goals. 

N 
If there is a silver lining in this otherwise generally 

dark cloud, it is that it may well be possible to make 
changes that will both improve program performance 
and reduce state and local objections to federal heavy- 
handedness. A regulatory maze grown too large and in- 
tricate wastes resources that otherwise could be devoted 
to attaining desired national goals. 

Regulatory relief and reform efforts are presently un- 
der way in both the Administration and on Capitol Hill. 
Because state and local governments now bear much of 
the burden of regulatory implementation, they must be 
considered full partners in these deliberations. Fur- 
thermore, many jurisdictions are now strongly com- 
mitted to protecting civil rights, the environment, and 
to achieving other objectives that once were entrusted 
chiefly to Washington. With close attention to the 
shortcomings in past performance, we might devise a 
more collaborative approach to intergovernmental regu- 
lation that would improve results and be more con- 
sistent with the best traditions of American federalism. 

David R. Beam is a senior analyst in ACIR’s 
Government Structures and Function Section. 



The Courts 
and the 

Administration: 
Marching to 

Different 
Drummers 

by Thomas J. Madden and 
David H. Remes 

During the past year, the Admin- 
istration continued its efforts to transfer 
authority for federal grant administration 
to state and local governments. One pur- 
pose of these efforts is to lighten the ob- 
ligations of federal grantees. At the same 
time, however, the federal courts have- 
almost without exception-continued to 
interpret federal substantive law in a 
manner that extends and intensifies those 
obligations. 

As this article will discuss, a number of recent fed- 
eral court decisions drew the grant law issue sharply 
into focus. Put succinctly, the problem is that the fed- 
eral judiciary and the federal executive branch are 
marching to different drummers. 

Four Categories of Grant Law Decisions 

The most noteworthy recent judicial decisions in fed- 
eral grant law may be broadly divided into four cat- 
egories. First are those cases that define the reach of 
federal law-that is, who is benefitted or burdened. 
Second are the cases that declare who may invoke the 
federal judicial power to enforce federal assistance 
legislation. Third are the cases defining the specific ob- 
ligations imposed by federal grant law. And fourth are 
the cases that bear directly on federal-state relations in 
federal grant administration. 

Who Benefits and Who Is Burdened- 
Expanding the Universe 

In the first category of cases-those defining who is 
benefitted or burdened-five decisions seem worthy 
of comment. 

In Grove City College v. Bell, a federal appeals 
court held that a Title IX ban on sex discrimination ap- 
plied to an institution of higher education because its 
students were the beneficiaries of federal grants.’ The 
court concluded that the private coeducational insti- 
tution was a “recipient” of federal financial assistance 
within the meaning of the federal law, even though the 
assistance was received indirectly through its students. 
The school itself, it should be noted, had refused all 
federal assistance! Similarly, in North Haven Board 
of Education v. Bell, the Supreme Court last spring 
held that the same federal law bars gender-based dis- 
crimination against employees as well as against stu- 
dents in programs or activities that receive or benefit 
from federal funds.’ 

These two cases are striking in their non-obvious ap- 
plications of anti-discrimination principles embodied in 
federal law. Further, the aggressive application of an 
anti-gender-bias law contrasts with the more restrained 
approach of Title VI race-discrimination cases-perhaps 
a reminder of the different lengths to which Congress is 
thought to have gone to withhold the stamp of its ap- 
proval from gender discrimination, on the one hand, 
and racial discrimination, on the other. 

Another, more striking, extension of federal benefits 
and burdens to unexpected parties came in United 
States v. Hinton, in which a federal appeals court held 
that the employees of a private nonprofit corporation 
receiving federal funds as a subgrantee under the 
Housing and Community Development Act of 1974 
qualified as “public officials” within the meaning of a 

‘687 F.2d 684 (3d Cir. 1982), cert. grunted, 103 S. Ct. 1181 (1983). In 
this case, the roles of “beneficiary” and “grantee” were, in effect re- 
versed: the school, although it may be viewed here as a “third-party 
beneficiary” of federal assistance, was made to assume the respon- 
sibilities normally borne by a direct grantee. 

“102 S. Ct. 1912 (1982). 



federal bribery law.” The court noted that the salaries provisions of FLSA-an exercise by Congress of its con- 
paid by the corporation to the defendants derived di- stitutional power to regulate interstate commerce-to 
rectly from the City of Peoria (which had awarded the employees of states and their political subdivisions who 
corporation a contract to administer the housing reha- were engaged in traditional government functions.7 But 
bilitation funds). But the court concluded that the em- the Court held in LIRR that the operation of mass 
ployment of the defendants by the state subdivision transit systems “is not among the functions tradition- 
“[did] not preclude a determination that they were act- ally performed by state and local g0vernment.s (See 
ing on behalf of the United States.” boxed article on page 27 of this Perspective.) 

The decision in Hinton contrasts rather sharply with 
another case decided last year by the Supreme Court 
Blum v. Yaretsky. In that case, the Court considered 
whether certain actions taken by private nursing home 
administrators and attending physicians in homes hous- 
ing medicaid patients constituted “state actions” under 
the Fourteenth Amendment. The “state action” doc- 
trine, in essence, holds that any individual may be sued 
for violating Fourteenth Amendment rights, whether or 
not that individual is actually employed by a state gov- 
ernment or one of its political subdivisions, if that indi- 
vidual’s conduct may fairly be imputed, for one reason 
or another, to the state itself. In contrast to the courts 
readiness in Hinton to find that the employees there 
were “public officials, ” the Court in Blum held that de- 
cisions of the nursing home personnel to discharge or 
transfer Medicaid patients did not constitute “state ac- 
tion.” The Court reasoned that “the mere fact that a 
private business is subject to state regulation does not 
by itself convert [the companies’] action into that of the 
State for purposes of the Fourteenth Amendment.“4 

Thus, the decision in Kramer was plainly pre- 
ordained. Nevertheless, one may perhaps be excused for 
breathing a small sigh of regret that the case did not 
present the appeals court with an occasion to confront a 
significant issue-the question left open by Usery as to 
whether Congress could indeed, in authorizing mass 
transit grants, have achieved under its power to control 
federal spending, or under its power to enforce the 
Fourteenth Amendment, what it might not accomplish 
in the exercise of the commerce power, the use of which 
was struck down in NLC. We may never learn the an- 
swer to this question, however, for in March of this 
year the Supreme Court all but overruled Usery, hold- 
ing in EEOC v. Wyoming that a federal law barring 
age discrimination in employment does not impair a 
state’s ability to structure integral operations in areas 
of traditional governmental functions.g (See boxed arti- 
cle on page 26 of this Perspective.). 

Broadening the Right to Sue 

The continued general extension of federal assistance 

One may wonder whether the same administrators 
and physicians whose actions were deemed not to con- 
stitute “state action” in Blum would be considered to be 
“public officials” for purposes of the federal bribery laws 
under Hinton. Hinton says that you may be considered 
a federal official if you are a private subcontractor do- 
ing business with a state political subdivision on a 
federally-funded project. This result surely surprised 
those who were taught that criminal statutes are to be 
narrowly construed. The decision seems especially sur- 
prising in light of the Supreme Court’s 1976 holding in 
United States v. Orleans that the Federal Tort 
Claims Act-making the United States liable for the 
common law torts of its employees-does not “reach 
employees or agents of all federally funded programs 
that confer benefits on people.“5 

statutes to benefit or burden unexpected parties was 
mirrored in 1982 by several decisions that further 
broaden the right to seek federal judicial enforcement of 
federal aid legislation. For example, at least two deci- 
sions last year held that beneficiaries of federal as- 
sistance need not look to the relevant aid statute itself 
to find a right to sue for judicial redress of alleged vio- 
lations of the law. These cases held that such parties 
may bring suit instead under the Fourteenth Amend- 
ment, Section 1983, or other federal civil rights laws. 
The Fourteenth Amendment, as noted above, forbids 
state action that violates the guarantees of equal pro- 
tection or due process, and Section 1983 bars state ac- 
tion that violates federal constitutional or statutory 
law. 

More predictable was the federal appeals court deci- 
sion last year in Kramer v. New Castle Area Transit 
Authority. There the court held that a local transit au- 
thority receiving funds under the Urban Mass Trans- 
portation Act of 1964 was subject to the wage and 
hour provisions of the Fair Labor Standards Act 
(FLSA).’ This decision was to be expected in light of 
National League of Cities v. Usery and United 
Transportation Union v. Long Island Rail Road 
(LIRR). In Usery, the Supreme Court had held that 
the Tenth Amendment barred the application of the 

This broader interpretation was the result, most no- 
tably, in Balf Co. Inc. v. Gaitor, where a federal dis- 
trict court held that a private corporation may sue un- 
der Section 1983 to enforce its rights under a federal 
highway grant program. lo The court ruled that the cor- 
poration could sue under Section 1983 without estab- 
lishing that it had an implied right to sue under the 
statute setting up the grant program itself-if the cor- 
poration could show that it was deprived of a right se- 
cured under the joint federal-state cooperative highway 
program, and that it was an intended beneficiary of the 
program. Gaitor bears out the prophecy of Supreme 
Court Justice Lewis Powell that litigation will burgeon 
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if Section 1983 is allowed to serve as a veritable “‘font’ 
of constitutional tort claims.“l’ 

Comparable problems may be suggested by a federal 
appeals court decision last year in Hudson Valley 
Freedom Theatre, Inc. v. Heimback, holding that a 
grantee may sue county officials under the Fourteenth 
Amendment and under federal civil rights legislation 
for denying the grantee’s application for CETA funds, 
even though no such right of action is available under 
the CETA legislation itself.12 Expansion of the right to 
sue was also evident in Council of Large Public 
Housing Authorities v. HUD, in which a federal dis- 
trict court tacitly held that the United States Housing 
Act of 1937 confers upon an organization representing 
governmental units that are direct beneficiaries under 
the act an implied right to sue the Department of Hous- 
ing and Urban Development.13 To allow such a repre- 
sentative organization to sue is in some real sense to 
recognize a new class of beneficiary. Given the leverage 
over a federal agency that is conferred upon a party 
simply by virtue of the party’s ability to sue the agency, 
the decision to expand further the right to sue is of no 
small moment. 

Decisions such as these may well prove to be the rule, 
rather than exceptions, in coming years. The tendency 
to resort to the courts is encouraged by every decision 
that recognizes new remedies for alleged violations of 
federal grants laws, or makes existing remedies more 
readily available. One decision of the latter type was 
the federal appeals court ruling in Miener v. Missouri 
that individuals may sue for alleged discrimination 
without regard to prior resort to administrative remedies 
under Section 504 of the Rehabilitation Act of 1973, 
as well as under the Education for All Handicapped 
Children Act of 1975.14 

Needless to say, resort to the courts is nothing to be 
decried where the wrongs alleged are violations of the 
constitutional rights of those upon whom the framers of 
the Constitution feared temporary political majorities 
would be tempted to prey. Rather, criticism arises in 
the grant law area because all too often those who have 
won in the political arena-namely, the beneficiaries or 
recipients of federal grants-are turning ever more 
quickly to the federal courts to enforce their gains. 

Such reliance on the federal courts will only be en- 
couraged by such decisions as Nunez v. Bergland.” 
There, the federal appeals court awarded attorney fees 
to plaintiffs’ counsel under Section 1988, even though 
the case had been mooted by subsequent legislation- 
because the court considered the plaintiffs’ suit a spur 
to the legislative reform. 

“Powell, “Are the Federal Courts Becoming Bureaucracies?” 68 
ABA.J. 1370, 1371 (1982). 

I2671 F.2d 702 (2d Cir.), cert. denied, 103 S. Ct. 127 (1982). 
13No 82-1210, slip op. at 4-6 (D.D.C. July 16,1982), appeal dismissed 

per st&ation, No. 82-2068 (D.C. Cir. Feb. 7, 1983). 
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Defining State-Local Obligations: 
The Court Exercises Caution 

As the foregoing discussion suggests, most of the deci- 
sions handed down in the recent past appear to broaden 
the application of federal grant statutes. In its 1981 de- 
cision in Pennhurst State School and Hospital v. 
Halderman, however, the Supreme Court pointedly in- 
jected caution in the federal judicial decisionmaking 
process. 

In Pennhurst, the Supreme Court declared, in es- 
sence, that it must not be too lightly assumed that 
Congress has imposed burdensome obligations on recip- 
ients of federal funds in a given case: an explicit ex- 
pression of an intention to do so must be found. Such 
caution was most conspicuous in Board of Education 
v. Rowley in which the Supreme Court itself last term 
held that a hearing-impaired child was not entitled to a 
sign language interpreter for all of her academic 
classes, notwithstanding the Education for All 
Handicapped Children Act’s mandate of “free appro- 
priate public education.“17 Justice Rehnquist, writing 
for the Court, concluded that this reading of the Act fol- 
lowed from the Court’s approach in Pennhurst. 

The exercise of such caution, of course, does not nec- 
essarily leave parties claiming discrimination out in the 
cold. Thus, in Dopico v. Goldschmidt, a federal ap- 
peals court held that federal law in fact did require 
grantees to assume certain affirmative remedial ob- 
ligations under the Rehabilitation Act of 1973.18 The 
court concluded that Section 504 of the 1973 act re- 
quires local and federal authorities administering fed- 
eral aid to urban mass transit programs to take ‘mod- 
est, affirmative steps” (emphasis added) to make mass 
transit accessible to wheelchair-bound individuals. This 
decision-that the Court was careful to reconcile with 
Rowley-is especially significant in view of previous 
decisions that had held more fundamental and costly af- 
firmative steps beyond the scope of Section 504. 

If the influence of Pennhurst is being felt in such 
cases as Rowley and Dopico, the question remains 
whether Pennhurst’s teaching will carry over to the 
other categories of cases discussed above-those in- 

‘%emarks by Warren E. Burger, Chief Justice of the United States, 
at Arthur T. Vanderbilt Dinner sponsored by New York University and 
the Institute of Judicial Administration, New York, New York, Novem- 
ber 18, 1982, p. 10. 
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Congress may not exercise its power to regulate 
commeme so .as to force directly upcm the states 
its choices as to how essential decisions regard- 
ing the conduct of integral governmental f&c- 
tions are to be made. 

So ruled the Supreme Court of the United States 
nearly seven years ago in Nationsi League of’ 
Cities v. Usery (NLC). Greeted at the time with 
considerable enthusiasm by state and local officials, 
NLC was heralded as the long-awaited resurrection 
of the Tenth Amendment and as a means to ending 
national, commerce-based forays into the 
fundamental decision making processes of 
subnational governments. For those who so viewed 
the case, the intervening years have not been 
kind. 

In 1981, the Court made clear its intention that 
NIL defenses would not easily stand when it 
fashioned from NLC a fairly stringent three- 
pronged test, each portion of which a jurisdiction’s 
claim must meet in order for it to invalidate 
Congressional legislation based on the commerce 
power: 

First, there must be a showing that the 
challenged statute regulates the “States as 
States;” 
second, the federal regulation must address 
matters that are indisputably “attributes of state 

#h&d, it must bo apparent that the States’ 
compl$anoe with the federal law wuuld directly 
impair the& abihty “to stru&re int&graI 
~~~o~ in areas of ~~~i~ fkmtions.“‘ 

1 :.- . 

ability to stru&ure integral 

At issue in EEOC v, bang wa8 the ADEA- 
B warden whose 

Wyoming responded that the extension of ADEA to 
state governments violated the Tenth Amendment 
because it “regulates the states as states, attempts to 
regulate the conditions of employment of state 
employees, and will lead to the restructuring of the 
retirement loyeesl.” The U.S. 
District Co with the state’s 
contention ed to the Supreme 
court 

In a 5-4 decision 
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f&era1 system”‘: at with the central 

The reserved powers of the states and Justice 
Co~tit~tio~ itself. . 

Brandeis’ classic conception of the states as 
the spirit of the Articles of Confederation,” 

laboratories. . . are turnad on their heads when 
To those who continue to believe that somewhere 

national rather than state governments assert 
there exists a “key” to unlocking the secrets of ME 

the authority to make decisions on the age 
(the perfect case or a miraculous one-justice change 

standard of state law enforcement officers . . . 
of heart), Justice Stevens’ appeal may be greeted 

Nothing in the Constitution permits Congress to 
with some amount of alarm. The Court has not 

force the states into a Procrustean national mold 
overruled NLC and, barring a dramatic judicial 

that takes no account of local needs and 
transformation, is hardly likely to do so in the near 

conditions. 
future. Outright admissions of legal misjudgment, 
afterall, have been rare occurrences in the history of 

Perhaps, however, the most interesting opinion 
was that titten by Justice Stevens concurring with 
the Court. Deploring the original NLC decision as 
“pure judicial fiat,” Stevens called for the plain 

the Supreme Court. Thus, the NLC defense 
remains-to what purpose, however, it is 
increasingly difficult to imagine, for while it has not 
been declared legally dead, in 1983 it appears to be 
mortally wounded.-Cynthia Cates Colella 

NLC v. Usery Revisited (Again) 

The years since the 1976 Supreme Court decision 
in National League of Cities v. User-y have not 
meant the resurrection of the Tenth Amendment 
that many foresaw. For those who hoped NLC would 
turn the tide against national intrusion into state 
and local decision-making, disappointment has been 
the rule in case after case. 

One exception occurred in San Antonio, TX, last 
February when U.S. District Court Judge Fred 
Shannon decided for the second time that the Fair 
Labor Standarda Act (FLSA) wage and hour pro- 
visions do not apply to public transit workers be- 
cause local public mass transit systems constitute 

another case, Long Island Rail Road v. Unibd 
Transportation. In the Long Island case, the COW 
ruled that federal authority, if clearly established in 
an area, took precedence over state or local 
authority, thus subjecting Long Island Rail Road 
workers to federal law. 

Judge Shannon found nothing in the Long IsI 
decision to dispute his earlier ruling. Public tran&t 
systems, in his opinion, meet criteria to be judged as 
“integral” municipal functions and transit workers 
should be treated the same as state or local 
employees performing police, fire, sanitation, 
recreational or ether traditional services. 

integral operations in areas of traditional govern- The Fair L&m Standards Act’s trials 



Up until recently this judkial intent related only 
to local goWllments. The*supreme Court’s ruling in 
City of Lafayette v. Lounuarra Power 4% I&h* Co. 
(1378) limiked the twfmmd as-&rust immunity of 
local governments. The states, bowever, contiuued to l&&ions. In the 
enjoy their traditional protection from antitrust 
actiou. In L&y&to, the Court held that a local 
government retained immunity from antitrust 
litigation only when its actions were au exercise of basically said that when a state eperates as a 
traditional governmental functions. Proprietary business it should be treated like one, In Lafayette, 
activities would no longer be covered. The distinction the same message was sent to local governments. 
between proprietary and traditional governmental Taken together, these cases may be a warning, or at 
functions, and the shield of immunity contained least may provide the precedent that states may be 
within that distinction, disappe&red with the Court’s found liable to antitrust laws in more proprietary 
ruling in Community Cornxnunicatl0ns Company, instances than the narrow one on whi& Jef%reork 
Ino. v. City of Boulder (1982). There, the Court County turned. In this light, the case could just turn 
held that states could confer immunity on local units out to be the camel’s nose under the tent. 
only through a “clear articulation and affirmative Importantly, as noted above, the State (in this case 
expression” on a case-by- basis. represented by the Board of Trustees of the 

Since Boulder, about seventy antitrust suits have University of Alabama) was fouud liable only to 
been filed agaiust local governments. Lower court injunction, not monetary damages. The fifteen 
rulings in those cases appear uneven, reikting the pharmaceutical manufacturers aud the county 
la& of precise guidance in the Court’s ruling or any hospital pharmacy named in the suit de not have 
corrective legislation. Due to the high costs of such protection, and may face monetary damages 
winning-nevermind losing-many governments later. The differing status of states and their political 
have settled out of court. subdivisions is well i&&rated in the Jefkson 

On a related front, another recent Supreme Court County case-within the same decision, and for 
ruling has injected some confusion into the states’ comparable violations, both the local and the state 
understanding of their own antitrust immunity. In governments must change their relevant policies, but 
the case of Jefferson County Pharmaceutical only the former faces the possibility of monetary 
Association, Into, v. Abbott Labora- (decided damages. 
on February 2,lQW the Court, by a 5-4 majority, Further, the Court raised, but did not decide, 
held that the State of Alabama is not exempt fium whether there would be “special solicitude” for the 
the proscriptions of the l%obinson-Patmm Act-a poor. In other words, can states still, without fear of 
section of federal antitrust law specificalIy directed suit, buy and sell at discount prices to help poor 
at price discrimination-when selling pharmaceutical people? The majority opinion, in footnote seven, 
products to government hospitals for resale in seems to leave the door open for a case with facts 
competition with private pharmacies. showing an adverse impact on the poor absent the 

Read in the narrow sense in which he intended it, power to buy and sell at discount. 
Justice Powell’s majority opinion makes this case one In sum, though the Snal verdicts are not yet in, 



volving the extent of federal benefits and burdens un- 
der grant law, and those defining the right to judicial 
redress in federal grant cases. Even if the affirmative 
obligations understood to be imposed by those federal 
aid statutes are, in the future, only reluctantly ac- 
knowledged, the thrust of Pennhurst will surely be 
blunted to the extent that the classes of grant ben- 
eficiaries continue to be judicially extended, along with 
the right to judicial enforcement of assistance statutes. 

Federal-State Relations in Federal Grant Law 

The last category of cases worthy of note involves 
federal-state relations in the federal grant law area. 
One of these cases-South Eastern Human De- 
velopment Corp. v. Schweiker- may be viewed as 
subordinating a federal agency’s view of its mandate to 
a local grantee’s entitlement claim.lg Ruling that Sec- 
retary Schweiker’s interpretation of the governing stat- 
ute was “clearly wrong,” and thus entitled to “no 
weight,” the federal appeals court directed that the Sec- 
retary of Health and Human Services be ordered to dis- 
tribute certain block grant funds to a community action 
agency. In this emphatic rebuff to the agency, the Court 
held that a state that chose not to administer its Com- 
munity Services Block Grant for fiscal 1982 was en- 
titled to have its allotment for that fiscal year dis- 
tributed by the Secretary through the programs estab- 
lished by the repealed Economic Opportunity Act of 
1964. 

Two federal circuit court decisions this year, however, 
strongly reaffirmed more enduring federal enforcement 
authority over grantees. In United States v. Lutheran 
Medical Center, the Eighth Circuit affirmed the right 
of the United States under the Community Mental 
Health Centers Act to recover grant-funded construc- 
tion costs where the grantee ceased to provide covered 
services within 20 years of a facility’s completion.” 
And, in Delaware Valley Citizens’ Council v. Penn- 
sylvania, the Third Circuit affirmed the imposition of a 
contempt judgment against state officials for failing to 
implement an automobile emissions inspection and 
maintenance program pursuant to the Clean Air Act 
Amendments of 1970.21 Of course, the program in this 
case had been mandated under an earlier consent de- 
cree, so the contempt sanction itself was hardly re- 
markable. What was noteworthy was the district court’s 
means of enforcing its sanction-that is, by prohibiting 
the Department of Transportation from approving vari- 
ous projects and grants. 

Such decisions as these operate to vindicate federal 
enforcement of federal statutory grant conditions, and 
this is as it should be. It would turn federalism upside- 
down for federal courts to leave the national govern- 
ment, in Justice Mahlon Pitney’s memorable phrase, 
“less than supreme in the exercise of its own appropri- 
ate powers.“2 

19687 F.2d 1150 (8th Cir. 1982). 
“680 F.2d 1211 (8th Cir. 1982). 
‘I678 F.2d 470 (3d Cir.), cert. denied, 103 S. Ct. 298 (1982). 
ZZNewberry v. United States, 256 U.S. 232, 281 (1921) (Pitney, J., 

joined by Brandeis & Clarke, JJ., dissenting). 

At the same time, cases in this fourth category, like 
those in the other categories discussed above, plainly 
work at cross-purposes with the Reagan Admin- 
istration’s drive to transfer grant administration dis- 
cretion to the states. As Comptroller General Bowsher 
has noted, the Omnibus Budget Reconciliation Act 
of 1981 was “silent” on “crosscutting national policy 
requirements which were enacted through [other] legis- 
lation,” and these requirements “apply to a wide range 
of activities receiving Federal financial assistance.“2 It 
is these requirements, enshrined in substantive federal 
aid statutes enacted in the past half-century, that are 
now being applied to grantees in the cases discussed 
above-notwithstanding the Administration’s central 
aim of transferring control in grant administration to 
the states. 

Conclusion 
Thoroughgoing transfer of control would ultimately 

require extensive revision of the substantive federal as- 
sistance statutes themselves, and such changes do not 
appear to be in the offing. The Administration may in 
the end be frustrated in its aim of transferring truly 
meaningful grant control to state and local govern- 
ments. The substantive grant statutes that come before 
the federal courts will undoubtedly continue to explode 
in the Administration’s path like long-buried charges. 
Meanwhile, state and local governments-as well as 
other grantees and beneficiaries-must try as best they 
can to make sense of the mixed signals they receive 
from Congress, the White House, and the federal courts. 

?See Block Grant Implementation, Hearing Before the Subcomm. on 
Intergovernmental Relations of the Senate Comm. on Governmental 
Affairs, 97th Cong., 2d Sess. (1982) (statement of Charles A. Bowsher, 
Comptroller General of the U.S.) (prepared statement p. 9). 

Thomas Madden served in the U.S. Justice 
Department as General Counsel of the Law En- 
forcement Assistance Administration from 
1972 to 1979 and is currently a partner in the 
New York law firm of Kaye, Scholer, Fierman, 
Hays & Handler. David Remes is an associate 
in the firm and has written on constitutional 
and public policy issues. 
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A Special Report 

Charleston Program Highlights State-Local Relations 

“We, like every other state, are contending with the 
metamorphosis which our current federal system is 
undergoing-the shifting of roles and responsibilities 
from the federal level to the State and local levels of 
government. That metamorphosis has created both 
problems and opportunities.” These opening comments 
by South Carolina Governor Richard Riley are re- 
flective of a recurring theme in the statements pre- 
sented at the Commission’s public hearing on state- 
local relations held in Charleston (SC) on March 11. 

The hearing was part of a two-day program, hosted 
by Charleston Mayor Joseph P. Riley, Jr., an ACIR 
member, that also featured the first national gathering 
of state-level ACIRs and similar intergovernmental ad- 
visory groups and the Commission’s regular spring 
business meeting. Fourteen speakers, representing 11 
states, participated in the hearing. 

Mayor Riley, expanding upon Gov. Riley’s comments, 
called for creating a “Magna Carta” in each state as a 
way to help cope with the changes occurring in the 
intergovernmental system. The mayor explained: “The 
great void in the partnership is the relationship that is 
necessary between the state and local govern- 
ments. . . . The last 50 years saw a development of fed- 
eral interest and action in solving local problems. Ad- 
mittedly, there were many excesses; there were many 
successes as well. It is my hope that the next genera- 
tion will see a similar interest develop within our states 
toward local governments.” 

Earl Campbell, Jr., deputy commissioner of the Ken- 
tucky Department of Local Government, added that a 
greater understanding of government functions was 
necessary, however, before attempts could be initiated 
to alter or to reassign those functions. This lack of un- 
derstanding includes not only state government, he ex- 
plained, “but also federal involvement in the filter- 
down effect to local governments.” 

In addition to the fundamental need to sort out roles 
and responsibilities, two other specific concerns were 
identified by nearly every speaker: public physical in- 
frastructure and state-local finances. 

Public Physical Infrastructure: A Costly Problem 

The challenge of repairing, rebuilding and extending 
the nation’s bridges, highways, sewer systems, and 
other “bricks and mortar” public works clearly is up- 
permost on the minds of public officials. Indeed, seem- 
ingly overnight, the term “infrastructure” and the 
phrase “pothole politics” were added to the list of most- 
frequently used terms in American political lexicon. 

BY SOme accounts, the cost to the nation of rebuilding 
the public physical infrastructure will be about $700 

Jane F. Roberts 

billion over the next 20 years. State and local officials 
are asking how they can finance that level of invest- 
ment, how to make priority decisions, and how to match 
public works projects with business development and 
job-creation strategies. 

In some jurisdictions, the cost dimensions of the prob- 
lem are staggering. For example, in New York, the cost 
of repairing that state’s public physical infrastructure 
has been estimated at over $100 billion. According to 
Paul Moore, staff director of the New York State-Local 
Relations Commission, more than 7,000 bridges are 
considered structurally deficient; one-fifth of the high- 
way bases and one-seventh of the surfaces are in poor 
condition; and, 100 million gallons of water are lost 
each day through leaks in the system. A number of 
funding alternatives are under consideration in New 
York including user fees, privatization of certain func- 
tions, special leasing arrangements, using dedicated 
revenues, and combining bond proceeds with receipts 
from the federal gasoline tax. 

The problems of rebuilding and upgrading public 
works and facilities are not confined to the highly ur- 
banized sections of the northeast corridor. Of special 
concern to many jurisdictions is the task of maintaining 
and providing a high quality water supply. According to 
Representative Charles Smith, chairman of the Florida 
ACIR, local governments in his state face a wastewater 
treatment backlog that will cost over $1 billion to 
eliminate. 

In North Carolina, state officials estimate that over 
$600 million will be needed by 1987 to upgrade and 
keep pace with expanding water supply needs and that 
an additional $1.7 billion will be needed for wastewater 
systems. But, as Mayor Andrew Kistler, II, chairman of 
the North Carolina Local Government Advocacy Coun- 
cil, warned: “. . . we have successfully used multi- 
million dollar statewide bond issues in years past, but 
approval of bond issues by the voters in the amounts 
now required may not be possible in the future. What 
are the alternatives? And what are the consequences if 
states and their local governments fail to provide public 
water and wastewater systems which attempt to comply 
with acceptable water quality standards?” 

State-Local Finances 

“In short, the buck stops at the local government 
level,” according to County Commissioner Bob Honts, 
chairman of the Texas ACIR, as he described the “local 
perspective” on the problems facing cities and counties. 

Financing public services, especially since the tax- 
payers’ revolt in 1978, remains a top local priority. As a 
result, there has been an upsurge of interest in user 

4 



fees and other revenue sources to complement the local 
property tax. 

Although the need for greater revenue-raising ca- 
pacity may be clear to many, anti-tax sentiment re- 
mains a strong impediment to broadening local fiscal 
authority. One such example was cited by Edwin Grif- 
fin, Jr., executive director of the Kentucky Municipal 
League. That state’s constitution prohibits cities from 
imposing a sales or income tax. As a further com- 
plication, the legislature enacted a property tax lid in 
1979. “The monumental problem of convincing the 
voters to pass a constitutional change, much less a tax- 
ation measure, is complicated even further by the 
length of time required to obtain an amendment from a 
legislature that meets for 60 days every two years,” 
Griffin told national ACIR members. Kentucky’s local 
governments are not alone in encountering revenue- 
raising roadblocks. 

In Maine, according to the Commissioner of Trans- 
portation George Campbell, Jr., who also serves as state 
liaison for the Governor’s Municipal Advisory Council, 
property taxes account for 99.4% of all local tax rev- 
enues, well above the 76% national average. Campbell 
stressed that excessive reliance on the property tax- 
together with fewer federal dollars-has increased pres- 
sure on Maine localities to diversify their revenue 
bases, but authority to do so is limited. In the hope of 
easing at least some of the fiscal pressure, Governor Jo- 
seph Brennan has proposed a modest expansion of 
taxing authority, as well as increased state aid. 

However, Kentucky Representative Mark O’Brien, a 
member of the National Conference of State Legis- 
latures’ (NCSL) Task Force on State-Local Relations, 
did not project an optimistic outlook for increased state 
financial assistance to localities: “Since state aid is 
more than four times the amount of federal aid to local- 
ities, it is natural that local governments would look 
increasingly to states to make up the shortfall. But the 
cupboard is bare in the statehouses as well.” 

State aid increases to local governments may become 
the exception rather than the rule, according to a sur- 
vey by the NCSL completed in January. Twelve states 
projected ending balances of one percent or less in their 
general fund accounts; 19 more predicted deficits. 
Thirty-five states already have cut budgets for this 
year, and 14 states reported that revenues were flowing 
below projections. 

State aid is of critical importance to local govern- 
ments across the country, constituting over 60% of their 
revenues (from own sources) in 1981. For municipalities 
alone the measure was 32%, and for counties, 63%. Not 
surprisingly, local officials are concerned about the ade- 
quacy of state aid and the fairness with which it is al- 
located. 

Funding for education remains a special area of con- 
cern. However, efforts to increase state education funds 
are being stymied, in some cases, by fiscal conditions. 
One such situation was described by Judge William 
Beach, chairman of the Tennessee ACIR. Governor 
Lamar Alexander proposed an increase in sales taxes to 
pay for a ten-point, $200 million program to upgrade 

_ ̂  .._ __~__. 
South Carolina Governor Richard Riley and Charleston Mayor Joseph 
P. Riley, Jr., testify before the ACIR on State-Local Relations. 

public education. As Judge Beach noted: “Naturally, 
this recommendation has caused a great deal of con- 
versation and consternation among legislators in a 
state that as of January 1983, had an unemployment 
rate of 13.7% and a revenue shortfall of $53.893 mil- 
lion.” 

Another dimension of the state-local fiscal equation is 
the cost that localities must bear in complying with 
state-imposed expenditures, programs and regulations. 
And indeed, few issues cause more concern among local 
officials than state mandates because of their restric- 
tions on local autonomy and the strain they put on local 
budgets. As Senator Heyward McDonald, chairman of 
the South Carolina ACIR, observed, “We have a fixed 
habit in the General Assembly of adopting legislation 
which requires increased local expenditures, (but) we do 
not furnish the funds.” 

Currently, only 12 states have constitutional or stat- 
utory provisions for reimbursing mandates. Even in 
these jurisdictions, legal provisions do not guarantee 
consensus. One such example is Michigan, where- 
according to John La Rose, chairman of the Michigan 
Council on Intergovernmental Relations-mandates and 
state preemptions of local powers are “in the forefront” 
of political issues, even though a constitutional 
amendment was approved in 1978 and implementing 
legislation was enacted the following year to reimburse 
localities for the cost of complying with state mandates. 
La Rose attributed much of the continuing problems to 
the precarious fiscal position of the State and its local- 
ities. 

Although only a handful of states have acted on the 
reimbursement front, many others have adopted the 
practice of attaching fiscal impact statements to local 
bills or have undertaken cataloging efforts or special 
studies. Georgia will soon expand its efforts in this im- 
portant public policy area -as the newly formed Corn- 



Commission members listen to witnesses at the Charleston 
hearing. 

mission on State Growth Policy tackles the mandate 
issue. According to Gerald Horton, commission chair- 
man, state mandates cost Georgia localities about $250 
million a year. 

State Intergovernmental Panels Meet: A “First” 

The national ACIR’s Charleston program opened on 
March 10, with the first nationwide gathering of state 
intergovernmental advisory panels, co-hosted by the 
South Carolina ACIR. State ACIRs and comparable or- 
ganizations have become increasingly important ve- 
hicles in recent years for discussing and studying state- 
local issues and for proposing solutions to statewide 
problems. Currently, 19 states have a functioning 
intergovernmental advisory group, 11 of which are pat- 
terned after the national ACIR model. Three of the or- 
ganizations were established within the last year. 

Members and staff from 12 of the organizations dis- 
cussed their work programs, operating strategies, and 
current issues. The possibility of developing a network 
among the panels also was considered and the desira- 
bility of greater information exchange was affirmed. 

Participants urged better communications between 
and among the state organizations and with the 
national ACIR, including more frequent contacts, 
greater mutual assistance efforts, and more help in 
identifying data and technical resources. The national 
ACIR will explore ways to strengthen its assistance 
efforts to the state panels such as providing technical 
services, expanding its clearinghouse role, and pub- 
lishing a periodic newsletter for the state organizations. 

Summary 

The Charleston program brought renewed attention 
to ACIR’s longstanding work in the state-local arena. 
Over the years, the Commission has formulated and 
adopted over 200 recommendations to strengthen state 

and local governments; published nearly 150 pertinent 
information and policy reports; and, developed more 
than 100 model bills for those states interested in im- 
plementing ACIR recommendations. 

In 1981, the Commission completed its most recent 
and comprehensive analysis of state and local govern- 
ment roles in the federal system. The Commission con- 
cluded that states and localities must make hard fiscal, 
functional and structural choices if they are to avoid 
further encroachment on their discretion, and-at the 
same time-cope effectively with fiscal retrenchment, 
cutback management, and need-resource mismatches. 

The statements presented at the Charleston hearing, 
as well as the discussions among the state advisory 
panels, confirm this conclusion. Given their respon- 
sibilities for financing and administering major public 
services and for overseeing local governments, the 
states’ commitment and capacity to respond to these 
challenges are paramount. Working together, the adap- 
tability, creativity, resilience and forebearance of state 
and local officials will be tested to the fullest in the 
.years ahead. 

During its business sessions in Charleston, the 
national ACIR reaffirmed its commitment to help state 
and local governments address many of their most 
pressing concerns. The research agenda the Commission 
adopted there includes several topics discussed at the 
hearing on state-local relations. ACIR staff will review 
and analyze current assessments of the public physical 
infrastructure problem and ways of financing capital 
improvements; will update its research on local revenue 
diversification and city financial emergencies; and, will 
continue its examination of state financial and other 
aid to distressed communities. 
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-from $87.7 billion in 1961. to 

Five states have increased their income taxes and eight 
states have increased their general sales taxes since the 
first of the year. Th%se increases, in many cases, were 
in addition to tax hikes made in the two previous years. 
Stat%s raising their personal income taxes since Janu- 
ary 1,1983, are Michigan, New Mexico, Ohio, Rhode 
Island, and West Virginia. Stat%s increasing their gen- 
eral sales taxes are CalifbrGa cbut only if revenuea fall 
below a prescribed level), Colorado, Idaho, Iowa, New 
Mexico, North Dakota, Utah and Washington. 

Total ghernment employment dropped for the 
&st time in the post-world War II period. In 1981 
(the latest y%ar for whi* data is available), govern- 
ment employment in the United Stat%8 was 15,968,999, 
down from 16,213,996 in 1969. The civilian 
work force dtsclined by l.lS- whil% state and local em- 
ploym%ut roles fell by 0.7% and 

local gov%rmnenkcl and direct tram&r payment% to iudi- 
viduals, but salaries of federal employ%%s and procur%- 
merit contract awards as well. 

Summary of Leading Government Indicators 

Total 
Expenditure’ Total Total Government 
(in billions of Expenditure’ Expenditure’ Employment 

current Per Capita, as a Percentage (in thousands) 
dollars) (In 1972 $) of GNP as of October 

1981 j%&! 1981 1982 _ 1981 1982 1980 _ 1981 

Total Government 
Federal Government 
State-Local 

$985.5 $1,084.8 $2,193 $2,257 33.5% 35.5% 16,213 15,968 
688.2 863.4 1,531 1,588 23.4 25.0 2,898 2,865 
297.3 321.4 660 669 10.1 10.5 13,315 13,103 
164.3 175.2 365 365 5.6 5.7 3,753 3,726 
133.0 146.2 295 304 4.5 4.8 9,562 9,377 



liehers i&d. l&y are not avail- 
able from ACUE, 

Antitrust and Local Government, 
Persmves on the Boulder Red- 
eion, &mes V, Siena, ed., published 
for the National League of Cities by 
Seven Lo& Press, Cabin John, MD 
20818. $32.95. 

Federal Grant Law, M. Mason, al., 
American Bar Aiersociation, 1156 East 
60th Strd, Chicago, IL* $26. 

N.W., Wablhingt& DC 20067. 
paper. 

State Mandates on Local (;hovern- ._ 
menta in Iowa. University of Iowa, 
Institute of Public Affairs, Iowa City, 
IA 52242. 

State Elective Officials and the 
Legislatures, 1983-M. Council of ’ 
State Governments, P.O. Box 11910, 
Iron Works Pike, Lexington, KY 
40578. $15.00. 

Prospects for Financing Elmwm- 
tary and Secondary Eduwtiw ho 
the Btatas. *hod Fi 
‘1200 19th Street, N.W., 
Washington, DC 20203. g+: 



Current Members of the ’ 
Advisory Commission 
On Intergovernmental Relations 

(May 1,1983) 

Private Citizens 
Wyatt Durrette, Fairfax, Virginia 
James S. Dwight, Jr., Washington, DC 
Robert B. Hawkins, Jr., Chairman, 

Sacramento, California 

Members of the United States Senate 
David Durenberger, Minnesota 
William V. Roth, Delaware 
James R. Sasser, Tennessee 

Members of the 
U.S. House of Representatives 
Barney Frank, Massachusetts 
Robert Walker, Pennsylvania 
Ted Weiss. New York 

Officers of the Executive Branch, 
Federal Government 
Samuel R. Pierce, Jr., Secretary, 

Department of Housing and Urban 
Development 

James G. Watt, Secretary, 
Department of the Interior 

Richard S. Williamson, Assistant to the 
President for Zntergovernmental Affairs 

Governors 
Lamar Alexander, Vice Chairman, 

Tennessee 
Bruce Babbitt, Arizona 
Richard A. Snelling, Vermont 
Vacancy 

Mayors 
Margaret T. Hance, Phoenix, Arizona 
Richard G. Hatcher, Gary, Indiana 
James Inhofe, Tulsa, Oklahoma 
Joseph P. Riley, Jr., Charleston, South 

Carolina 

Members of State Legislatures 
Ross 0. Doyen, President, Kansas State 

Senate 
David E. Nething, Majority Leader, 

North Dakota Senate 
Vacancy 

Elected County Officials 
Gilbert Barrett, Dougherty County, Georgia, 

Board of Supervisors 
William J. Murphy, Rensselaer County, New 

York, County Executive 
Peter F. Schabarum, Los Angeles County, 

California, Board of Supervisors 

The Chairman of the Advisory 
Commission on Intergovernmental 
Relations has determined that the 
publication of this periodical is necessary 
in the transaction of the public business 
required by law of this Commission. Use 
of funds for printing this periodical has 
been approved by the Director of the 
Office of Management and Budget 
through March 20, 1985. 

ADVISORY COMMISSION ON INTERGOVERNMENTAL RELATIONS 
WASHINGTON, D.C. 20575 POSTAGE AND FEES PAID 

OFFICIAL BUSINESS ADVISORY COMMIS! 3ON ON 
fltN I AL RELATIONS 

PENALTY FOR PRIVATE USE. $300 
INTERGOVERNL”“” 

3RD CLASS BLK. RT. 


	Contents
	View From The Commission
	Intergovernmental Focus
	From Law to Rule: Exploring the Maze of Intergovernmental Regulation
	The Courts and the Administration: Marching to Different Drummers
	A Special Report
	ACIR News
	A Fiscal Note
	And Briefly: Books


	w1: 


