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~CIR News

On the ACIR Agenda

The last meeting of the Advisory
Commission on Intergovernmental
Relations was held in Washington, DC,
on June 11-12, 1992. On the evening of
June 11, the Commission reconvened
at a dialogue on “Federalism: Problems
and Prospects of a Constitutional Val-
ue,” cospmrsured by ACIR and the
Wdrow Wilson International Center
for Scholars. Featured speakers were
the Justice Sandra Day O’Connor of the
United States Supreme Coufi and Sena-
tor Charles S. Robb, with mmmentag
by Mayor Victor Asbe of ~oxvifle.

Following are highlights from the
agenda and Commission actions,

Federal Regulation
of State and Local Governments

The Commission approved a new
report, Federal Regulation of State and
Local Governments: Re~latory Federal-
ism —A Decade Later. The report ex-
amines legislative and exccutivc at-
tempts to restrain the growth of
federal regulation of slate and local
governments during (he 1980s, and as-
sesses the impact on federalism of the
fiscal notes prucess in the Congress,
Executive Order 12612 on federalism,
and various court decisions.

Following dtiussion of this report
at the March ~ meeting, Chairman
Rubert B, Hawkins, Jr., asked Commis-
sioners Victor Ashe, Mary Ellen Joyce,
Bafiara Ttid, Daniel Akaka, Donald
Payne, and Craig ~omas to develop
recommendations for promoting fcder-
al-state-lml partnership and reducing
u,nnccessa~ regulation. The c~mmk.
slon adopted the rccomme”datiO”~ to
(1) encourage state and Iml govern-
ments to idendfy pending bills in the
Congress that may have a signifimnt fi-
pact on state and local govemmcnts; (2)
press for early access to the administra-
tive ndemakirrg prucew (3) educate the
public and press abmrt the impact of fed-
eral regulation on state and l-l gov-
ernments; (4) encoumge lml gOvcm-
ments to publicize the cost of mandates
to their residents by showing this cost un

lml tax bills and other re~rts; and (5)
mntirrue evaluation by federal, state,
and local governments to improve regu-
latog relief mechanisms and give high
priority to developing more effective and
equitable intergovernmental partner-
ships to achieve shared objectives with
minimal custly regulation.

The Commission also called on
tbe Vice President and directur of the
Office of Management and budget to
step up enforcement of Federalism Ex-
ecutive Order 12612 to ensure that all
agencies appoint federalism officials
and conduct the federalism asses-
sments required by the order.

Criminal Justice
Information Report

The Commission authorized pub-
licat ion of The Ro[e of Ge”eraI Govern.
ment Elected Ofjcials in Criminal Jus-
tice. This study was recommended by
the National Association of Counties
and was funded by the Office of Justice
Programs, U.S. Department of Justice.
The research process included state
and local legislators, executives, law
enforcement officials, judges, and cor-
rections officials. The report is in-
tended to help elected officials devel-
up a better understanding of criminal
justice, make better policy decisions,
and develop better mechanisms for
coordinating and cooperating in ad-
ministering the system. A reference
guidebook also is being prepared.

Report of the Outreach Committee

At the June 191 Commtilon
mectirrg, Chatian Hawkins asked
Commissioners Mmy Ellen Joyce, David
E. Ncthing, Ann Klinger, and Joseph A,
Lcafe to fmm a committee to sulicit in-
put and develop recommendations on
ways to improve ACIR’s effectiveness.
Recommendations submitted by the
committee at the June 12 session, and
adopted by the Commission, call for

■ A more selective focus on basic,
long-term issues, in part to free up
more staff and budget resources

m

■

■

■

for implementation and outreach,

More varied opportunities for Com-
mission member participation.

Full-day Commission meetings.

Appointment of an Agenda Com-
mittee and a Finance Committee.

Develo~ment of an ACIR role in
helping” emerging democracies.

State Regulation of Insrrrarrce
The Commission convened a pan-

el to discuss ACIRS draft report Shrte
Regulation of the Insurance Industry.
The panel was asked to address the
major issues af[ecting solvency in the
insurance industry and the t~es of po-
licies that states might consider to ~e.
solve problems in the industry, and
whether there is a regulatu~ role for
the federal government.

Participating on the panel were J.
Robert Hunter, president, National
Insurance Consumer Organization;
James M. Jacksun, vice president and
deputy general counsel, Transamerica-
Occidental Life Insurance Company
William H. McCartney, president, Na-
tiOnal .AsSociation of Insurance Corn.
missioners; and Laura P. Sullivan, vice
president, counsel and secretary, State
Farm Mutual Automobile Insurance
Company. The Commission approved
the background report for publication.
The Commission’s findings and recom-
mendations will be considered at the
September 17-18 meeting.

Federal Infrastructure Strategy
ACIR has been working with the

U.S. Army Corps of Engineers to de-
velop a federal interagcnq infrastruc-
ture strategy. me draft rc~rt has been
completed and the Commission con.
vcncd a panel to dtiuss ways to identify

E

scheduled for September ]7, l:~.s~
p.m., and September 18, 8:30-IL30
a.m., in San Francisco, California.
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Opportunities for federal interagency
cooperation that show promise of
benefiting public works. Panel mem-
bers were Edward Dickey, deputy assis-
tant seaeta~ for civilworks, U.S. Army
Corps of Engineery Thomas Larson, ad-
mkristmtor, Federal Hlgbway Adti-
tration; and ‘fkd McCafl, acting deputy
assistant administrator, federal facll-
ties enforcement, EPA. me panefiits
suppoxted the report fmdmgs that titer-
agenq cuopemtion is essential to infm-
structure planning, particularly for
envirotuuerdaf protection, finance, regu-
Iatoryprwesses, and research rmd devel-
opment. The Commtilon approved
publication of Toward a Federal Infra-
structureStrot~: Issuesand Opportunities
forFederaIAgencies, and authorized con-
dnucd participation with the Corps in a
series of interagency and intergover-
nmentaltask forces.

National Guard Report
The Commission adopted the rec-

ommendations in Federal-State Rehr-
tions Affecting the National Guard:
Maintaining Constitutional Balance.
The Guard faces new challenges pri-
marilybecause of the recent proposal
by tbe Department of Defense to
reduce the nation’s defense forces,
inchrdingtbe National Guard, due to
changiug international condhions. State
and lB1 government officials are con-
cerned abut tbe impact of the proposed
reductions and restnrctming of tbe
Guard to meet domestic needs. ‘1’he
repti examines kues of constitutional
balance, the future of the National
Guard, and oppottrrnities for improved
intergovemmentaf mperatiou.

Senior Advisory Group
on Water Governance Reports

The Commission adopted tbe final
recommendations of the Senior Advi-
sory Group on Federal-State-Local
Cooperation in Water Governance,
submitted by committee co-chairs
Governor George A. Sinner and May-
or Robert M. Isaac. This group was
formed to help implement ACIR’S
policy report Coordinating Water Re-
sources in the Federal System: The
Groundwater-Sur face Water Connection
(A-118) and to develop specific princi-
ples, findings, and recommendations
to guide improved governance of the
nation’s water resuurces. In December,
the Commission approved a Senior
Advismy Group resuhrtion calliig for a
national water governance commission
(see recmmnendations, page 6).
,--.-.,--------- ,—-..-— -.—-

Praprrsed S&ateand Local
Tecilrlical Assistance 10 Rrrssia

The Commission approved a possi-
ble initiative, pending extemal fund-
ing, to work with national associations
of state and local officials to provide
joint techniml assistance on buikfiig re-
gionaI and local democmtic gover-
nmentsin Russia. This initiative grew out
of a December 1S91vish to Momw by
delegation of fedeml, state, and Iocrl of-
ficials, which iucluded four Comm&lon
members. This project would aJso fucas
on relatiom between lucat governments,
between lucaf and regional gover-
nments,and between those governments
and the nationaf government.

ACIR Staff Changes
Patricia Pride, Erica Price, and An-

dree Reeves have left the Commission
to pursue new career op~rtunities. An-
dree Reeves has accepted a position as
assistant professor of fmlitiml science at
the University of Alabama in Huntwifle,
and Erica Price has taken a pusition with
the National League of Cities.

Commission Appointments
President George Bush has ap-

pointed Andrew H. Card, Jr., Secre-
tacy of Transportation, and Bobbie Kil-
berg, Deputy Assistant to the
President and Director of intergovern-
mental Affairs, to two-year terms.

AndrewH. Card, J%,was sworn in as
US. Secreta~ of Transportation on
February 24, 1992. Secretacy Card
sewed in a number of capacities at the
White House, most recently as assis-
tant to the President and deputy chief

AndrewH. Card, Jr.
,—e”.,,-,, -.”,,-- ....e. q-...,.,.-’..”----

of staff. During the Reagan administra-
tion, as deputy assistant to the Presi-
dent and director of intergovernmen-
tal affairs, he was the liaison to state
and local elected officials, and was a
member of ACIR. Secretary Card also
has held a number of elected and ap-
pointed municipal offices in Holbrook,
Massachusetts.

Bobbie Rilbeg was appirrted by
President Bush to serve as Deputy Assis-
tant to the President and Director of the
white House Office of Intergovemmen-
tnf Affairs in Aprif 1992. She fomedy
served as White House deputy wistant
to the President for Public Liaiin. Mrs.
Kifberg previously was vice president
and general counsel for the Roosevelt
Center for American Poficy Studies,
project director at the Aspen Institute,
and vice president for Academic Affairs
at Mount Vernon ColIege.

Ashe to Commission
on Urban Families

Commissioner Victor Ashe, May-
or of KnoxviRe, Tennessee, has been
appointed by President George Bush
to the eight-member National Com-
mission on tierica’s Urban Families.

McDowell Named
to Infrastructure Panel

Bmce D. McDowell, ACIKS dtiec-
tor of government policy research, bas
been ap~inted to serve on the “expetts
group” for the su~ouncif on public in-
frastmcture of the Competitiveness
Poliq Councif. The subuncil ischaired
by fomrer Vuginia Governor Gerald L.
Bafifes,and is one of eight setup to work
out detaifed propsnls for a comprehen-
sive national mmpetitiveness strute~.

State ACIRS
Rep. Nancy Brown of Kansas intro-

duced a bill in the legislature, that was
subsequently passed, to create a state
ACIR based on the U.S. ACIR mtiel.
Governor Joan Finney vetoed the bill in
Apd on the ground that the state did
not need another “councif or bureaucra-
cyfor tbe apparent pu~ose of enhancing
communicantions between government
officials who must work together on a
condnuiug basis in the best interests of
the peopIe they are elected to serve.”
Ranws had an ACIR from 1%9 untif
1975,when the legislature ahfiihed it in
concurrence with the governor’s FY
1976 budget recommendations.
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The reDort recommends

Intergovernmental
Cooperation

in Water
Governance:
Commission

Recommendations

In December 1990, the U.S. Advisory Commis-
sion on Intergovernmental Relations adopted a
report entitled Coordinating Wafer Resources in
the Fe&ml System: ‘JlseGroundwater-Su~ue W&r
Conttection. In the Commission’s view, coordlna.
tion needs to encompass surface water and
groundwater, as well as issues of water quality
and quantity.

■

■

●

Better coordinated governance of water rewurces
through state actions, interstate mechanisms, and
federal restrairrt in mandating specific forms of
coordination;
Incentives for and removal of institutional barriers
to the coordinated use of water resources,
especially questinns of water rights, disagree-
ments among federal agencies, and proper pricing
of water resources; and
Improved water resource research, information,
and management training.

The Commission also convened a Senior Advisory
Group on Federal-State-Local Cooperation in Water Gov-
ernance irrenoperation with the Western Govemnrs’ Asso-
ciation to help implement the report and to dwelop more
specflc remmmendations to improve governance nf the
natinn’s water resources. The group, co-chaired by Gover-
nnr George Sinner and Mayor Robert Isaac, consisted nf
prominent poticymakers and former officials associated
with water and related environmental issues. In December
1991, ACIR approved a resolution developed by the group
calling for a national water governance commission. The
resnlut ion was transmitted to appropriate congressional
committees. Provision for a water policy commission was
included in a bill that passed the Senate.

Members of the group who approved the following
statement and recommendations on March 19, 1992, were:

Bruce Babbitt, Steptoe and Johnson; former Governor
of Ariiona

Robert K Dawson, Cassidy and Aasociateq former
Assistant Secretary of the Amry fnr Civil Works
and Associate Director nf the Office of Manage-
ment and Budget

Franklin D. Ducheneaux, Ducheneaw Forest and
Company former Counsel on Indian Affairs,
Hnuse Committee on the Interior

Frank H. Dunkle, Colorado School of Mines; former
Director, U.S. Fish and Wildlife Service and
Montana State Senator

Frank Gregg, University of tilzona; former Director,
New England River Basin Commission and U.S.
Bureau of Land Management

Robert M. Isaac, Mayor of Colorado Springs
David N. finnedy, Director, California Water Re-

wurces Department
Arm Klinger, Supervisor, Merced County, California
David E. Nething, North Dakota Senator
Christopher Paulsrm, Saunders, Snyder, Ross & Dick-

sen; former Majority Leader, Colnrado House of
Representatives

George A. Sinner, Gnvernor of North Dakota
Starr Steuhens, Governor of Montana
JohrrR ‘Wodraska, Florida Atlantic University former

Executive Director, South Flnrida Water Manage-
ment District

James W Zislar, Paine Webbe~ fomer Assistant
Secretary of the Interior for Water and Science

Some members offered additional cnmments, which
are included as notes to the statement. The Senior Adtiv
Grnup fo~arded this statement and recommendations to
the U.S. Advisory Commission on Intergovernmental Re-
lations. The Commission endorsed them on June 12, 19g2,
and thanked the group for its excellent work.
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Recommendations
of the Advisory Commission on Intergovernmental Relations

on Federal-State-bcal Cooperation in Water Governance

Principles

The nation’s entionmental well-being, ecnnomic devel-
opment, and international eumpetitivenew require stra-
tegically wise uses of the nation’s finbe and unevenly
distributed sur’faceand groundwater resources.

Development and use of the nation’s diverse water
resources have direct effects on ecosystems, and must
be managed in such a way as tu protect the long-term
health of those ecosystems for the benefit uf future
generations of people, while simultaneously meeting
the present competing water needs.

The nation’s governments, systems of water rights, and
administrative structures and procedures must be able
to recognize and reconcile changing water needs and
environmental requirements, and to create appropri-
ate incentives for effective, efficient, and environmen-
tally sound public and private use and conservation of
water in times of plenty as well as times of drought.

The federal government has the constitutional respun-
sibility—and the responsibility as a landowner and
water resources developer and manager—to allow for
and promote sound governance of water resources by
state, tribal, and local governments.1

Findings

Systems uf water governance in many parts of the
United States are insufficient to support the needs of
the people in a timely and environmentally, economi.
tally, and socially balanced way.

In some cases, the development and management uf
water resuurces have resulted in environmental
change that may be inconsistent with long-term
ecosystem sustainability for future generations. In
other cases, the development and use of water
resources have created new or enhanced ecosystems
while meeting the natiun’s needs.z

Changing values and demands fur the uses of water are
creating serious confticts amung competing water uses.3

Inadequate governmental responses to these issues
may result from:

a. Narruwly focused laws, organizations, programs,
and regulations that invite polarization and inhibit
collaborative problem solvin& and

b. A lack of coordination mechanisms to help link
federal, state, tribal, and local efforts to find
solutions to water resources problems—especially
basinwide, interbasin, and interstate problems.

5.

6.

The present process sometimes leads to intergover-
nmental gridlock—an inability of the governments of
the United States to meet the nation’s needs.

There is an urgent need fora more positive and flexible
problem-solv~g approach to meeting America’s water
needs. ‘f ’b isapproach should include proactive, envi-
ronmentally sound water resources planning greater
collaboration among the federal, state, tribal, and local
government and negotiation and dispute resolution
encompassing the variety of needs within large and
small water basins.d

Recommendations

1. Federal Responsibilities
‘rhe federal government should become a more

effective partner in helping solve the nation’s water
problems. To do so, the federal government should:

a.

b.

c.

d.

e.

f.

In consultation with state, tribal, and local
governments, water users, and other interests,
establish policies that concentrate on flexible
performance goals for ensuring healthy ecosys-
tems throughout the nation—goals that recognize
the diverse and competing beneficial uses of the
nation’s finite surface and underground water
resources, and recognize differing situations in
various parts of the nation;

Rely on state, tribal, and local governments and
the private sector as the prima~ instruments for
achieving national, basin, state, local, and private
goals sewed by water resources–concentrating
direct federal actions on those goals that clearly
can be addressed best by the national government;

Recognize regional, state, tribal, and local deter-
minations of water needs, and accept local
procedures for meeting those needs, except in the
case of a clear violation of federal law;

ARow for administrate ive and regulatory structures
that can provide sound protection of the environ-
ment and hydrologic systems for present and
future generations by relying on state, tribal, and
local basin governments capable of working
rationally with dayto-day problem$

Establish federal policies and institutions capable
Of consistent and coordinated exercise of federal
responsibilities, and of meaningful and coherent
communication with others in the federal system
across the full range of water resource issues,
needs, and actiony

Assist the state, tribal, and local governments to
improve their water resources planning and
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g.

h,

i.

management capabilities, and provide incentives
for them to do s~

Facilitate the establishment and effective opera-
tion of appropriate basinwide and interbasin
cooperative bodies through negotiation of inter-
state compacts where needed

Reorganize or coordinate federal water resources
agencies and policymaking structures to focus
more consistently and effectively on finding
appropriate solutions to pressing water quantity
and quality problems in times of drought as well as
in times of normal and excessive flows, while
recognizing competing demands on the nation’s
water resources and water aystem$ and

Enmuraee research on imDrOvedtechnolom-bnsed
approaches and information sharing for protecttig
water and related entionmental resnurces.

2. State Leadership

To the extent that each state demonstrates willing-
ness, capacity, leadership, and commitment, the federal
government should turn over to tbe state authority to
administer water quality, stream flow, wetlands, and
related standards because:

a.

b.

The states are chiefly responsible for water rights laws,
water quality enforcement, empowerment of local
water authorities, and many other water-related
matters essential to resolving water problems within
their boundaries; and

The states have the proximity to water problems and
first-hand knowledge and understanding necessmy to
exercise leadership in developing comprehensive
water policies, systematizing water rights protilons,
achieving water and water-related environmental pro-
tection guals, and bringing together all of the parties at
interest to rewlve water disputes and negotiate tiova-
tive means of meeting changing water needs.6

3. Interstate Water Basin Governance

Many river basins and large groundwater aquifers
extend beyond state boundaries. Governing them effec-
tively requires the establishment of special intergovern-
mental agreements and organizations with authority over
water quality and quantity matters, including connections
between surface and underground systems, hydropower
generation, irrigation, navigation, fish and wildlife, and
related issues.

To facilitate establishment of such agreements and
organtition$ where needed, the Congress should authorize
md approve the creation of interstate regional mechankms,
including, in some cases, joint fedeml-interstate compacts.
These interstate organizations, which will necessarily
include interjurisdictional arrangements as well as new

public jurisdictions, should be empowered to undertake
the range of functions necessmy to achieve coordinated
use and conservation. Federal agencies involved in the
operation of federal water projects should be directed to
cooperate with the coordinated use programs of these
interstate organizations.

F.scept in clear instances of violation of federal laws or
the United States Constitution, no federal offiil or agency
should he authorized to withhold participation in or to veto a
mrdinsted wster use progrsm estsbliahed by agreement.

Interstate water resource coordination organizations
sbordd be

a.

b.

c.

d.

e.

Established pursuant to negotiations among the
parties affected

Self-governing;

Governed by representatives of affected state,
tfibal, and local governments, the federal govern.
ment, where appropriate, and water interest$

Self-financing to the extent possiblq and

Empowered to take effective action within the
scope of responsibility agreed to.

Given the reach of federal authority, it is essential that
basin governance institutions be recognized by the federal
government as controlling on federal agencies within the
framework of federal law and appropriations. While pre-
cise forms of federal involvement may vary, the presump.
tion of state leadership and of federal responsiveness to
interstate consensus consistent with federal law is essential
to the growth of responsible basin setf-governance.

Notes
1Mr. Dawun wouldconcede the federal role descri~d here, but
emphasizes that the geographic smpe and distribution of water
resources and needs necessitate a spectrum nf authorities and
responsibilities, ranging from the federal government to state,
tribal, and local governments.

2Mr. Gregg comments The report vastly understates environ-
mental damage—to aquatic and riparian habitats and s~cies, tu
scenic and recreation values—arising from construction and
operation of developed wter systems and from pnllution, and
fails to note the urgency of remedial and preventive actions,

3Mr. Isaac comments In the development of apprupriatc
solutions to watcrquantily and water quality problems, all vested
water rights intereslr must be protected, and all interstate
compact entitlements honored.

4Mr. Greg comments The report fails to recugnize efficiency in
water use and markets as tonls for reallocating water to mum
highly valued uses, as economically and environmentally
preferred alternatives to new supply development in most cases.

5Mr. Gregg comments The report fails to place a burden un
states to arsume affirmative and evenhanded responsibility for
all values served by water resources as a cmrdition of federal
deference to a state Ieademhip role.

6Mr. Duchcneaux commenti Nothing in the wmmendatiom
should impair Indian water rights or the trust RspnmJwJlhy of the
United States in protecting thw rights. State inwl~ment in
Indian watermattcmshnuldk on a comnsual, negotiatedbask.
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The
Environment

and
Public Works

Bruce D. McDowell

M any public worka proponents believe their
projects enhance the environment and the econ-
omy. Many environmental protection propo-
nents believe that most development is damaging
to the environment and they oppose compromis-
es that allow development. The question of
whether to issue development permits frequently
is framed in either-or terms —either jobs or a
clean environment, not both. Polarization be-
tween these groups is common because they lack
definitive information about what it takes to en-
sure a healthy environment, and they cannot de-
cide who will pay for protective actions.

In an attempt to respond to some of these issues, the Advi-
sory Commission on Intergovernmental Relations’ new re-
port Intergovernmental Decisionmakirrg for Environmental
Protection and Public Works (forthcoming) starts from the
premise that protecting the environment and providing ad-
equate public facilities are equally important objectives.
The report looks toward prmeduml improvements in
decisionmaking processes as well as better information
about how natural ecologies work.

ACIR finds that “present federal rules and procedures
governing decisionmaking for protecting the environment
often are complm, conflicting, difficult to apply, adversari-
al, costly, inflexible, and uncertain” when they are applied
to the permits required for developing state and local
public works projects. These “procedures too often result
in delay, wast ed effort and money, [and] lost opportunities
to accommodate both environmental protection and
inf restructure objectives. .“

The report also identifies reasons for these difficulties
and recommends remedies. The chief remedy is better
integration of environmental protection laws under the
umbrella of the National Environmental Policy Act (NEPA).
This remedy promotes stronger consideration of environ-
mental factors at the earliest stages of public works planning,
before apec~lc faclities are being mnsidered. The Commis-
sion rslls for amendments to NEPA as well as issuance of an
Executive Order to fufiher these objectives.

The Commission also calls for (1) enactment of an
environmental law to integrate federal pollution controls
over discharges to air, water, and land; (2) a stronger
administrative role for the state$ (3) greater use of
environmental mediation and negotiation techniques; (4)
federal reimbursement of certain mandated environmen-
tal protection costy and (5) a greatly strengthened
scientific basis for managing ecological systems.

The Permit Process

The reasons why it takes so long and costs so much to
get permits for public works projects include:

■

m

■

m

■

■

m

■

Inadequate environmental sensitivity and knowl-
edge at the beginning of the planning cycle;
Too many separate steps and veto points that
usually are addressed sequentially;
~ many separate agencies involved, each with
differing resporrstiilties, phdoaophles, and prme-
durey
State and local requirements on top of multiple
federal requirements
Judicial prmesses on top of adminiitmtive pro-
cessex
Unnecessary arbitrariness of some environmental
standards, ruling out possibilities for compromise
and accommodation;
Underdeveloped mechanisms for balancing di-
verse needs and values, and for avoiding impasses
and Iitigatiom, and
Disagreement even about these findings.

Federal environmental laws affect the nature and tim-
ing of state and local public works by requiring (1) an envi-
ronmental permit (or license), (2) approval for grant funding
subject to environmental constmints, and/or (3) an environ-
mental impact statement @IS). Although NEPA requires
federal and state agencies to coordinate review and dection
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pr~essea, many projects go through additional and diaduct
steps to astisly other federal environmental requirements.

The EIS and permit processes are fundamentally
different. An EIS may provide valuable information for
project design, open the review process to public comment,
delay a project, add to a project’s costs, or stop a project on
procedural grounds. The permit (or Iicense or grant
review) decision either allows a project to proceed or stops
it. Frequently, there is more opportunity for affected
parties to be involved in the EIS process. Generally, the
permitting, licensing, and funding requirements generally
take precedence over the findings uf an EIS.

Under mme federsl hws, such as the Cieon Air Act,
Clean Water Act, Endongemd Spcie.r Act, and Depwtmmt of
Trwr.rportalionAct, a federal pemit, license, or grant may not
be approved if the project does not cumply fully with specific
unifomr standards for protecting wcdands, endangered
species, open apaces, andairor water puchy. Assessments
prepared to sup~rt permit decisions often include data and
analysis simifar to, but separate from, an EIS.

In addition to these procedural differences, there are
two types of criteria for approving a public works projector
for selecting the “best” alternative:

1) Balancing environmental, economic, and social
objectives, asin NEPA and the Federal Power Act
(and Electric Consumers Protection Act); and

2) Applying definitive environmental standards irre-
spective of other needs, as with the effluent
standards under the Clean Air and Clean Water
acts, wetlands “dredge-and-fill” regulations under
Section 404 of the C/can Water Act, and the
Endangered Species Act. These latter tWes of
standards emphasize the potential to veto rather
than to suitably accommodate public works proj-
ects. They maybe highly prescriptive and inllcx-
ible, and may leave little room to account for
site-specific differences or for the resource limita-
tionsof small communities.

The Decisionmakirrg Process

The Commission’s recommendations for helping bring
the development and environmental protection communi-
ties together rest on the principle that the intergovernmen-
tal dccisionmaking process “should be clear, cooperative,
consistent, efficient, flexible, definitive, responsive, and fair.”

Integrating the Federal Decisionmaking Process. The
first step in reaching quicker and better decisions on public
works projects isto integrate federal environmental pro-
tection procedures, NEPA provides a sound starting point.
The required EISforms acomprchensivc framework for
the considerations in other environmental acts, The EIS
process is administered by the Council un Environmental
Quality (CEQ) in the Executive Office of the President,

ACIR recommends (1) legislation strengthening
NEPA and the role of CEQ so that a single EIS for each
project would provide a complete and adequate basis for
deciding all permit questions; (2) an executive order to
achieve these objectives to the extent possible without
additional legislation; and (3) additional legislation to
integrate all federal pollution control laws affecting
discharges to air, water, and land.

Given that NEPA sets forth a comprehensive environ-
mental policy, strengthening the law would streamline the
review process. Uniform procedures would help state and
local governments overcome many of the difficulties in

getting public works permits and funding. Although NEPA
regulations accommodate many stat e and loml govern-
ment concerns, more fully integrated application process-
ing and appeals procedures, together with clearly defined
enforcement authority, would give decisionmakers a better
road map for dealing with federal agencies.

Procedures should require consideration of environ-
mental protection goals and practices from the earliest
stages of public works planning, yielding project designs
that avoid permit and review problems. A requirement fur
federal agencies to provide a list of project-specific
evaluation criteria at the beginning of the process, and to
stick with a decisionmaking schedule based on it, would add
certainty, efficiency, and fairness to the process for state
and local governments,

Because this kind of legislation wuuld be difficult
politically and procedurally, and could take severaI years,
an executive order should be developed quickly to establish
federal rcsponsihility for integration. The Council on
Environmental Quality should be tapped to oversee this
process. CEQ has developed workshops for federal, state,
and local governments to help all parties get the greatest
benefit out of the EIS process (see page 17), That program
would be ~ivcn additional guidance and authority by tbe
proposed ~xecutivc order. =

AdoDtion of a sinele act for air, water, and land
pollutin~ emissions and; fflucnts could replace numerous
permits and decision points with a comprehensive process
in the Environmental Protection Agency (EPA), This
process would institutionalize an integrated approach to
evaluating and choosing the least harmful and most helpful
options for dealing with the polluting effects of human
activities, including public works projects. It also would
eliminate administrative overlap and inefficient use of
resources. Federal funding assistance to state and local
governments could he consolidated under such an ap-
proach, (New Jersey has a comprehensive permit process
that may serve as a useful model.)

State Implementation. Federal environmental protec-
tion laws generally provide for state administration to avoid
duplication, large federal bureaucracies, and displacement
of state programs, some of which provide greater protec-
tion than federal programs. To encourage states to accept
delegation of these federal programs more readily, they
need additional federal funding and assurances that they
will not be overruled arbitrarily.

State and local governments want and need flexibility
to tailor programs and permits to site-specific conditions,
Yet, the potential benefits of delegating federal environ-
mental programs to the states have been limited by several
factors. The primary federal program for which states have
not requested dclcgatcd authority is the Section 404
wetlands permitting program. Most states believe that, in
addition to cost,,the disadvantage they face is the likelihood
Of their permit decisions being overturned by federal
agencies (see page 27).

Mediation. Creation of federal, state, and 10~1 medi.
ation services can help resolve environmental issues
among the stakeholders more quickly and amicably than
frequent resort tu the courts. Federal agencies are begin-
ning to use mediation to negntiatc regulations as well as to
resolve implementation disputes (see page 20).

Dispute mediation provides incentives and room for
all parties to reach a workable and fair solution, and cmdd
bring more certainty and mutual satisfaction to environ-
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mental decisionmaklng. Amendments to the Administra-
tive ProcedureAcf in 1990 authorized all federal agencies to
use administrative dispute resolution as well as negotiated
rulemaklng. The use of these new tools could be enhanced
by creation of a mediation service to provide resources to
parties that might otherwise be left out. me Administra-
tive Conference of the United States is responsible for
promoting administrative dispute resolution and nego-
tiated rulemaking by federal agencies,)

Reimbursement for Federel Mandates. me Commission
believes that tbe federal govcmmcnt should “reimburse state
and lml governments for the additional costs of complying
with federal environmental standards, over and abuve the
costs uf providing strictly state, Iul, and private benefits.”

If the federal government remains free to enact
environmental protection standards without any responsi-
bility for the financial consequences, there is no fiscal
discipline to keep the decisions realistic, In addition, the
costs of mmplying with federal environmental standards
frequently fall unevenly on state and lncal governments
acrox the countty, This unevenness is not necessarily related
to the present benefits and activities of state and Iwl
gnvcmments. ~ a signflcant extent, the benefits accrue to
the nation as a whole, and to its citizens, rather than to
individual places. When this happens, the federal gover-
nmentshould help to meet the costs of protiding such benefits.

In addition, unifocm federal standards knpsc dispropor-
tionately greater custs on some small governments. ~cse
governments often have small revenue bases and inadequate
technical capacities to meet fcdcml standards and require-
ments, The Regulatory Flm’bil;@Act of 1980 recognticd this
difficulty and provided for s’>ccial treatment of small
govcmmcnts, as well as small businesses, unable to car~ out
the mandated task. Implementation of this act has been slow,
however, and is only partially realized. Small governments
need additional attention, especially for federal reinrburse-
ment of certain environmental costs,

Ecological Knowledge. Fcdcml-state-lml mperation is
fundamental in strengthening “the wiendfic basis for under-
standing the operation, health, and stabifity of eeulogical sys-
tems through research, long-term data collection, and
development of improved analYical techniques.”

ACIR found that “management of spccflc ecosystems
may offer better prospects of balancing entionmental
protection and public works needs than a series nf individual
and unrelated standards for protect irrgsingle-media ention-
mental resources.” At the mmc time, however, “the
operation of natural and man-made ecosystems, and their
intemclationsbips, are not fully undcrstuud.”

‘rhus, Anrerica needs research and improved analysis
of the effects of proposed projects on the environment.
Federal money and technical assistance can help state and
local governments improve their environmental decisions.
It maybe particularly timely to turn excess milita~ science
skills and certain segments of defense industries to the task
uf meeting this environmental objective,

A melding of better emlogical understanding, improved
prmedures, and fuller intergovernmental mperation is
needed to tmnsfom the frequently ~larizcd eontest
between environmentalists and infrastmcture providers into
a creative partnership.

Bruce D. McDowell is directo~ Government Policy
Research, at ACIR.

Significant Features
of Fiscal Federalism

1992 Edition Volume I

Budget Processes
and TaxSystems

In the 1992 Edition

➤ Federal and State Budget Processes

➤ Expanded Federal Tax SecOon

➤ Property Tax Rates

➤ Property Tax Relief Programs

F Property Classifications

F Sales Tax Exemptions on Services

F Corporate Income Apportionment

Significant Feetures of Fiscal Federalism,
1992 Edition, Volume 1,is ACIR’S convenient
source of up-to-date comparative data on fed-
eral, state, and local taxee and budget pro-
cesses.

Significant Featurea of Fiscal Federalism is
for policymakera, fiscal analysta, and other
public finance practitioners, educatora, and all
citizens interested in the government finance
system.

Significant Features of Fiscal Federalism in-
cludes federal individud income tax rates; state
and local individual incoma tax rates updated
through November 1991; detailed information
on standard and itemized deductions, exemp-
tions, and exclusions to income for federal end
state income taxes; tax rate and base informa-
tion on social aecurlfy end unemployment insur-
ance; general sales tax rates and exemptions;
federal and state tax rates for cigarettes, alco-
holic beverages, and gasoline average effective
property tax ratesfor each atate; state severance
taxes; estate, inheritance, and gift taxes; state
and local property transfer taxes; and automo-
bile fees and taxes.

M-1 SO 1992 $20

(see page 29 for order form)
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~ ACIR Pubbcahons ~

Local Boundary Commission
Status and Roles in Forming, Adjusting,
and Dissolving Local Government Boundaries

Todetermine the status of the boundary review commissions (BRC)
that operate in 12 states, ACIR interviewed staff members and
conducted a survey of state associations of municipalities, towrrsbips, and
counties. Eight states established BRCS between 1959 and 1969 (Alasks,
Califorrda, Michigan, Minnesota, Nevada, New Mexico, Oregon, and
Washington). The other BRCS are in Iowa (1972), Utah (1979), Virginia
(1980), and St. Louis County, Missouri (1989). The commissions exercise
decisionmaking or advisory authority over the establishment, consolida-
tion, annexation, and dissolution of units of local government, within the
framework of state constitutional and legislative provisions. For the most
part, the commissions are small and have limited funding. Annexation
and mediation of interjurisdictional boundary conflicts top the BRC
agendas. Some commissions have developed new techniques for
resolving disputes and negotiating agreements for sewice delivery and
tax sharing. Despite 30years of experience with BRCS, no comprehensive
evaluation of their work or effectiveness could be found.

M.183 1992 $8

Metropolitan Organization:
The Allegheny Case

This information report continues ACIR’S effort to learn how
complex metropolitan areas function.

Allegheny County, the central county of the Phtsburgh metropolitan
area, is by conventional measures the premier fragmented county among
those nationwide with populations of more than one million-andby
traditional amunts should exhibit all the “pathologies” of jutilctional
fragmentation.

But it doesn’t.
Allegheny County has a complex organization for delivering plice and

fiieprotection, street services, andcdumtion–the seMces that are the
focus of this report. The study also dewriies patterns of growth, ~litical
economy and geography, intergovernmental cooperation, and the function-
al dimensions of metropolitan organization.

M.181 1992 $10

(see page 29 for order form)
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~ ACIRPubllcattons ~

Medicaid Intergovernmental ~ends and Options

Medicaid is increasing in cost and decreasing in effectiveness in
many areas. Medicaid spending nearly tripled between 1980 and 1990
(from $24.8 billionth $71.3 billion), and the expenditures are projected to
continue to rise sharply. The report identifies major trends in Medicaid
and presents recommendations intended to restore tbe program’s
original goals and design by (1) increasing state and local roles in
Medicaid policymaking (2) increasing state and lncal program flexibility;
(3) adnpting interim modifications to Medicaid and implementing
comprehensive health care mfomr by 1994; (4) transferring local
Medicaid administration and financing to the states; (5) transferring the
cost of long-term care to the federal gnvemment under Medicare; and
(6) improving the targeting of federal Medicaid funds. The recommenda-
tions are intended to slow the growth of Medicaid expenditures for the
states, allnw the states to sewe the health care needs of their populations
better, and bring more accountability, balance, and certainty to Medicaid
service deliveV and financing.

A.119 1992 $10
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Characteristics of Federal Grant-in-A]d Programs
to State and Local Governments: Grants Funded FY 1991

During the past 25 years, federal grants-in-aid to state and local
governments have changed dramatically in type, number, dollar amount,
and other characteristics. This is ACIR’S sixth report on tbe system since
1975,The number of categorical grant programs grew from 422 in 1975 to
534 in 1981, drnpped to 392 in 1984, and rose to an all-time high of 543 in
1991.The number of bIock grants grew to 14by 1991. In general, about 75
percent of all grant aid is distributed by formulas, and over 25 years at
least 70 percent of the mnney in the system bas been distributed through
categorical programs. Medicaid, the largest fomrula program, accnunts
for about 30 percent nf all grant outlays.

M.182 1992 $10

Ch,m~911a
alw.r.l Qr,nl-in-Ald~ms
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(see page 29 for order form)
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~ntergovernmental
Digest

SupremeCourtNixes
Orrt-of.State Waste Fee

TapWater Mandate Taps DrT
State Budgets

Supreme Court Rules On May 26, 1W2, irrQuill Corporation v. North Dakota, the U.S. Supreme Court
on Out.of. State Mail Order ~es ruled that a state cannot require out-of-state mait-order fms and dmect rnar-

ketera to mllect atate sales and use trees nn sales to residenta within the state.
The Court reaffirmed part of the decision reached 25yeara ago inNdiortafBelfm
Hess v. Illinois DepartmsntofRwsnue. That case was decided on the constitution-
al grounds of due pmce~ and the interstate commerce claoae. In Quill, the
Court reversed one of ita positions in Bellrrs Hsss by holding that physical
presence in a taxing jurisdiction is not required for a state tax to pass muster
under the due process clauae. However, the Court reaffmed ita ruling in Bellas
Hess that a “substantial nexus” within a state is stitl a vrdid test of whether a state
may impse use-tax mllection requirements on mail order firms under the
commerce clause. The Court concluded that the Congress k free to enact
legislation outlining the conditions under which ststea would he allowed to
burden irrteratate commerce by imposing use-tas collection requirements on
out-of-state sellers who do not have a physical presence io the state. The
Multistate m Commission and the Federation of ~ Adminiitrstnra have met
with representatives of the Direct Marketing Association to negotiate an agree-
ment on voluntary compliance that may preclude the need for federal legisla-
tion. ACIR estimates that the revenue potential for atate and local gover-
nments, if out-of-state sellers collected state and local use taxes, would be
between $3.3 bioion and $3.9 biltion in 192.

On June 1,1592, the U.S. Supreme Court struck down an Alabama fee levied on
out-of-state hazardous waste depnsited in the state’s landfills. Ruling 8-1 in
ChemicalWasteManagement, Inc. v. Hunt, the Court held that the ‘<additional
fee” levied on out-of-state waste, which =ceeded the “base fee” levied on all
waste regardless of origin, violated the commerce clause nf the U.S. Constitu-
tion. The Alabama Supreme Court had upheld the fee on the grounds that it
served four legitimate regulatory goals (1) protecting the health and safety of
state citizeny (2) protecting the local environment and the state’s natural
resources (3) providing compensatory revenue for hosting out-of-stat e wastq
and (4) reducing the amount of waste carried on state highways. The U.S.
Supreme Cnurt, however, found “absolutely no evidence . . . that waste gener-
ated outside Alabama is more dangerous than waste generated in Atabama.”
Tire Court held that there must be “some reason, apart from origin” for treating
out-of-state waste differently. The Court suggested that state taxes can be
designed to satisfy lncal environmental mrrcems and federal cmrstitutional
rules, such as tonnage fees levied on all hazardoua waste and per-mile charges
on vehicles carving hazardous waste within a state.

Provisions of the Safe Drinking WaterAct of 1986 required large water utilities to
begin sampling household tap-water for lead and mpper mntent sa of January 1,
1592. Medium-sized ayatema must begirr nmpliig in July. This k an expensive
procedure that is hitting state budgets during hard tirrres. The progmnr is designed
to be administered through the states, but Wyoming haa withdmwn, and Caliiomia
has nodfied the U.S. Environmental Protection Agency (EPA) that it will need
federal financial aid. The American Water Works Association estimates that
about 40 percent of the states may have to give up their implementation role
unless they get help. If states do not take on this re~naibiti~, it reverts to EPA. It
appears that EPA’scontingency plan is to contract this activity to private ffi.
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Supreme Court Upholds
California’s Proposition 13

Proposed Local Partnership Act On June 3, 1992, the House Government Operations Committee defeated the
Defeated in Committee “Local Partnership Act” (HR 5259). The bill, a sealed-down substitute spon-

sored by Government Operations Committee Chairman John Conyers and
Rep. Sherwood Boehlert, would have provided $5.4 billion in emergency
relief for local governments to receive during tbe remainder of FY 1992
through the end of FY 1993. Conyers’ original proposal (HR 3601) would
have provided $53 billion over five years in emergeney relief for local govern.
ments affectedly the recession. Both bills targeted 39,000 Iocal governments
for funds within 60 days of enactment. With a few mod~lcations, distribution
would have been on the basis of a formula similar to that of the former
General Revenue Sharing program.

On June 18, 1992, in Nordlinger v. Hahn, the U.S. Supreme Court affirmed the
California Court of Appeal’s holding that Proposition 13 does not violate the
equal protection cIause of the Foufieenth Amendment. Proposition 13 limits
real property taxes to 1 percent of “full cash valuefl with a 2 percent cap on
annual increases in assesaed valuations. New wnstmction or a change of owner-
ship, however, triggers reassessment up to current appraiaed value. Exempted
from this reassessment are (1) transfers of principal residences between parents
and children and (2) purchases by homeowners over age 55 of replacement
residences of equal or lesser value. By basing property taxes on “acquisition
value” rather than “current value,” Proposition 13has spawned tax disparities as
high as 17-1 (5M1-1for vacant land).

The Court held, 8-1, that a state class~lcation does not requite “heightened
review” under the Foufleenth Amendment unless it jeopardizes a fundamental
right or class~les cit kens by a suspect characteciatic (e.g., race). The Court mled
that the plaintiff could not assert that Proposition 13violated her institutional
right to travel because she lived in CaIiiomia before she purchased her home.
Nor could she identify “any obstacle preventing others who wish to travel or
settle irr Calfornia from asserting claims on their own behalf.” The Couct then
held that Proposition 13 “rationally furthers, at least two state interests”: (1)
neighborhood presemation and stability, and (2) the protection of esiating own-
ers who, “already saddled” with their purchase, do not have the option of
deciding not to buy a home “iftaxes become prohibitively high.” The Court also
upheld Proposition 13’s two reassessment exemptions. ‘me people of Califor-
nia,” aaid the Court, “reasonably could have concluded that older persons irr
general should not be discouraged from moving to a residence more suitable to
their changing family size or income” and that “the irrterests of family and
neighborhood cent inuity and stability are furthered by and warrant an memp-
tinn for transfers between parents and chitdren.” Justice John Paul Stevens
dissented, arguing that Proposition 13’s ‘(disparate treatment of sinsitarly si-
tuated t~ayera is arbitrary and unreasonable.”

Supreme Corrti Upholds Incentive On June 19, lWL the U.S. Supreme Court upheld two prans of the bw-hl
Cnercion But Nnt Outright Cnercinn Radioactive Was/e Po/icy4endmerr/s Act of 1985 and declared a third prntilon
of States in Radioactive Waste Case unconstitutional. In a wide-ranging discussion of federatiim in New York v.

United Srares,the Court upheld two “incentive” provisions of the act. One allows
states with disposal sites to le~ a surcharge on waste from other states. One
quarter of the surcharges are transferred to the Secretary of Ener~ who places
them in an escrow account from which funds are awarded to states that meet
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federal deadtiies. The semnd protision allows states and regional compacts
with sites to escalate the mst of ame= and then to refuse waste from states that
do not meet federal deadliies. These provtilons, held the Couti, do not violate
the two methnds, “short of outright mercion, by which Congress may urge a
state to adopt a legislative program consistent with federal interests.”That is, (1)
the “Congress may attach conditions on the receipt of federal funds,” and (2) the
Congress may, under the commerce clause, offer states the choice of regulating
an “activity aeeording to federal standards or having state law preempted by
federal regulation.”

A third provklon of the act, however, stipulates that a state or regional
compact that does not provide for dispowl of its waste by a particular date must,
on request of the waste’s generator or owner, take title to tbe waste and bemme
liable for all damages suffered by the generator or owner arising from the state’s
failure to take possession of tbe waate promptly. “In th~ protilon,” culed the
Comt, the “Congress has crossed the line diatinguishlng enmuragement from
coercion.” The Comt, therefore, declared the pro~lon rmconstitutimml, along
lies suggested in an rrndcus brief submitted by the Councit of State Gover-
nments.Three justices dissented from this cmrchrsion, argrdrrg that the “1985 act
was ve~ much the prcduct of cooperative federalism, in which the states bar-
gained among themselves to achieve compromiaea for the Congress to sanc-
tion.” Justice Stevens added that “the federal government directs state gover-
nments in many realms. The government regutates state-operated raitrnads,
state schwl systems, state prisons, state elections, and a host of other state
functions. I see no reason why the Congress may not alsn mmmand the states to
enforce . . . federal standarda for the disposition of low-level radioactive wastes.”

Emergency Urban Aid Approved

Environmental Mandate Relief me Semte Environment and Public Works Committee recently approved a $~
for Small Distressed Communities? mittion grant program for infrastructure development in distressed rural areas

as part of this year’s Water Wources DeveloprnerrlAcr (S. 2734). This program
would provide 90percent of the cost of complying with environmental mandates
in communities with populations less than 25,~0 and per capita incnmes leas
than 70 percent of the national average. In voting for this bill, Senate Majority
Leader George Mitchell aaid, ”1believe we can no longer impose mandates on
states and local governments without providing the resources to meet those
mandates.” Eligible projects would include cnnstr’uction of wastewater treat-
ment facilities, safe drinking water systems, and solid-waste disposal facilities.

The Senate agreed on June 18 to a House-approved emergency supplemental
appropriation for three exiatiog progrrmr$ largely to assist in rebuilding Los An-
geles and Chicago. me biil w signed by Pr=ident Gmrge Bush on June 22. me
three programs given addhimral money are for summer jnbs ($W mitlimr), emer-
gency assistance provided thrrnrgh the Federal Emergency h4amgement Agency
($M tilon), and disaster loans and lnao guarantees provided by the Small
Busine~ Adminiimtion (nearly $276 mWlon). Tire total aid package mmes to
ahmrt $1.1bdlion for f-l year 192. Other urban aid programs considered but not
acted on at thk time included urban educatinn Mltiatives, utin law enforcement,
urban enteqrfie zones low-income home ownership fund$ deprexed eiti~ aid,
urban public work and tcarrspoctation, and _sion of Community Development
Block Gmnt funding for job creation. Some or au of these proposals are -ted
to get additional mnaidemtion in the Congress this year.
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The
National

Environmental
Policy Act

Dinah Bear

The National Environmental Policy Act’
(NEPA) remains the most pervasive, cross-cutting
environmental law affecting federal agency
decisionmaking, after 22 years of growth in the
field. NEPA is the only federal environmental
statute that requires a holistic consideration of
all reasonably foreseeable environmental im-
pacts, whether related to noise, toxicity, or soil
erosion. The reach of the law extends from pro-
curement of new missile systems to management
of checkerboard patches of grazing land, from
eradication of marijuana on private land to per-
mits for construction of gas pipelines.

Considering the act’s wide reach and the later congressio-
nal practice of writing highly detailed environmental laws,
NEPA is amazingly brief. Yet its implementation has gen-
erated thousands of lawsuits, millions of documents, and
billions of pages. Most of that activity has centered around
Section 2102(2)(C) of NEPA, which directs all agencies of
the federal government to prepare a “detailed statement”
(which has come to be known as an environmental impact
statement) on the environmental impact of and alt ema-
tives to proposed major federal actions significantly affect-
ing the quality of the human environment.

The Council on Environmental Quality (CEQ),
established by NEPA in 1970, has ultimate oversight
responsibility in the executive branch for its implementa-
tion. Immediately after NEPA’s passage, CEQ issued
interim guidelines for carcying out the mandate of Section
102(2)(C). Refinements to those guidelines were issued in
1971 and 1973.

As litigation and awareness of NEPA grew in the 1970s,
so did the time and paperwork. Concerned by the
increasing length of the environmental impact statement
(EIS) process–and the documents–CEQ embarked on a
major effort to bring order and reason to the process. In
1978, CEQ issued regulations binding on all federal
agencies to implement the procedural provisions of
NEPA.2 The regulations were designed spec~lcally “to
make the environmental impact statement process more
useful to dccisionmakers and the public; and to reduce
paperwork and the accumulation of extraneous back-
ground data, in order to emphasize the need for focus on
real environmental issues and alternatives.”3 The regula-
tions state that, “Ultimately, of course, it is not better
documents but better decisions that count. NEPA’s
purpose is not to generate papecwork-even excellent
paperwork-but to foster excellent action. The NEPA
process is intended to help public officials make decisions
that are based on understanding of environmental conse-
quences, and take actions that protect, restore, and
enhance the environment.”4

The CEQ regulations are replete with mechanisms for
interagency coordination and cooperation, and coopera-
tion between federal agencies and affected private inter-
ests. For example, the regulations establish a process of
designating lead and cooperating agencies (including
federal, tribal, state, and local governments).s An early and
open process is mandated to

■ Determine the issues to be addressed;

■ Invite the participation of all interested partiey

■ Albxate assignments for prepmation of the analysis;

■ Idendfy other envkonmcntal review and conscdta-
tion requirements so that required analyses and
studies may be prepared concurrently with and
integrated into the EIS; and

u Establish the relationship between tbe timing of
the preparation of environmental analyses and the
agen~’s planning and decisionmaklng schedule.c
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The lead agency may set page limits on the environ-
mental documents7 and time limits on the process.n

The regulations seek to eliminate federal duplica-
tion with state and local procedures through joint
planning and environmental research and studies,
holding joint public hearings, and preparing joint
environmental documents.g Anuther section aims at
cooperation with the private sector by directing that
policies or designated staff are available to advise
potential applicants of studies or other information
foreseeable required for later federal action, and by
consulting early with appropriate state and local agen-
cies, Indian tribes, and interested private persons and
organizations when the agency anticipates later involve-
ment in a proposed act ion.l” The regulations also provide
for referral to CEQ of conflicts between agencies
concerning the implementation of NEPA and Section
309 of tbe Clean Air Act.

Despite these seemingly constructive and reasonable
mandates, there is no doubt that such cooperation and
coordination tuo often proves the exception. Irritated
company representatives contact CEQ un learning nf “yet
another layer of government review,” having just com-
pleted an environmental impact assessment process for the
state. Lead agencies complain that commenting agencies
“wait until the last minute” to voice objections, while
commenting agencies gripe that the lead agency failed to
consult them early in the process. And the private citizen,
stumbling into an interagency and intergovernmental
morass of reviews begins to think of the envirunmcntal
impact assessment process as complicated beyond their
ability to affect.

From CEQ’S perspective, there is no single reason for
these problems, and thus, no single solution. Many of the
mandated regulations that deal withthc management of
the NEPA process (as opposed to the frequently litigated
issues of alternative analysis and public participation)
frequently are not fulfilled, OneproLrlcm isinadcquate
dissemination of information about the regulations for
reducing delay, duplication, and papctwork. There appears
to be considerable unfulfilled demand for NEPA training.
Another barrier to efficiency oftcm seems to be a
reluctance to take advantage of the fclixibility afforded in
the regulations.

Because NEPAk most often cmrsidcrcd aprmedural
statute, there isa tendency to elcvatcpcrfcction of prwcss
over mmmon sense and substance. Perfecting the pmccss
often amounts to generating murc paperwork and perhaps
holding additional public hearings. While, at times, additional
analysis or more public involvement maybe needed, prmcss
solutions should be carefully shaped to the needs of the
decisionmakcr. The pu~ose behind NEPA’s prmess is to
achieve gucd envuonmental results. Theprmess sbouldbc
implemented in a manner that serves the purpose.

Many problems stem from the tendency to fragment
analysis to fit requirements of different statutes. The
NEPA process uffers a procedural tent under which
analysis should fit into an integrated evaluation of the

environmental impacts of a proposed action. However,
communication difficulties and lack of early planning, as
well as resource constraints, often drive the dynamics in
the other direction. The result may be considerably more
work performed by separate government entities at bigher
time and resource costs without additional benefits,
Indeed, early, organized analysis can and should not only
save time and money but, in many cases, lead to much more
thorough environmental analyses.

CEQ is addressing these NEPA implementation
issues in several ways. First, during 1991-92, we are
cosponsoring a series of regional conferences in Denver,
Atlanta, Boston, Chicago, and Anchorage to provide a
much-needed communication between CEQ and the
federal agency representatives who implement NEPA,
The conferences are cosponsored with the Environmen-
tal Protection Agency’s Office of Federal Activities,
which has responsibility for reviewing NEPAdocuments
under Section 309 of tbe Clean A;r Act,

A major theme of the conferences isthechallengeof
incorporating new ways of managing natural resources
into analysis required by NEPA.ll Some federal and state
land managers are moving from a site-specific context tu
an ecosystem approach. Ecosystems are “the functional
units formed by plant and animal communities as they
interact with their physical environment.’’L2 The systems
are viewed increasingly as the key to maintaining
ecological health and toprcvcnting crises triggered by
the Endangered Species Act. In this respect, ecosystem
management can be viewed as analogous to pollution
prevention; that is, rather than rehabilitating the last
dozen of a particular species, the ecosystem will be
managed in such a way that the species ncverreachesthc
brink of extinction. However, most people whowriteand
review NEPA analyses arc used to the site-specific level,
and indeed, much of the information and many of the
tools necessa~ to analyze the impacts of actions ona
broader landscape scale are new or developing.

The conferences focus on federal agency experience in
integrating on-the-ground issues into NEPA analysis, such
as regional and local scale and analysis questions, fragmen-
tation, and wildlife corridors. Information regarding tuols
such as the Geographic Information System (GIS) and the
data available through the Nature Consecvan~’s Natural
Heritage Program is presented. Perhaps must importantly,
the conferences highlight case studies demonstrating the
incorporation of ecological principles into the NEPA
process. For example, the U.S. Forest Service has
dcmunstrated how the cunsecvation of biodiversity is
incorporated into forest planning from the perspective of
the North Central Forest Experimental Station in Rhine-
lander, Wisconsin, and will present an ecological approach
to timber sale planning in the Tongass National Furest in
Alaska. The Mississippi Highway Department presented
information on how their engineers arc factoring biological
diversity considerations into highway design. The National

18 Intergovernmental Perspective/Summer 1992



Park Service will discuss a regional cumulative impact
analysis of placer mining impacts in Alaska.

A significant methodological challenge for all federal
agencies in the NEPA context, whether addressing a forest
management plan or an urban housing proposal, is the
requirement to analyze cumulative impacts. For NEPA
purposes, cumulative impacts are defined as “the impact
on the environment which results from the incremental
impact of the action when added to other past, present, and
reasonably foreseeable future actions regardless of what
agency (Federal nr non-Federal) or person undertakes
such other actions, Cumulative impacts can result from
individually minnrbut collectively signflcant actions taking
place over a period of time.”

Partly because of the new interest in ecosystem
management, interest in and challenges to agencies’
cumulative impact analysis has risen dramatically. Predict-
ing direct and indirect environmental impacts is difficult;
predicting cumulative impacts is even more difficult, with
more barriers. There is a general consensus that while
cumulative impacts must be evaluated, there is no single
conceptual approach or methodoloW. CEQ recognized the
challcrrge and, in 1990, sponsored a series of discussions to
identify opportunities to assess cumulative effects. Those
discussions led to a report, authored by the World WOdlte
Fund, entitled Making Decisions on Cumulative Environ-
mental Imprrcts. This report represents one of the most
complete efforts to provide a conceptual framcwork on
which to build a methodological approach.

The next phase of this effort will be to review, analyze,
and present some mcthodologi&~l approaches. This phase
began with the regional conferences. fn June, CEQ also is
hosting a workshop of experts to review several methodolo-
gies. We are exploring the possibility of forming a
partnership with the Canadian Research Council, which is
also addressing this issue.

Other topics discussed at the regional conferences
include the use of third-party contractors for preparation
of an EIS, and the symbiotic relationship between the
pollution prevention movement and NEPA requirements.
At some of the conferences, a special focus is on tbe need
to bc aware of concerns relating to Native Americans,

A segment of each conference deals with the puq)ose
and process of preparing an environmental assessment
(EA). Envisioned by CEQ as a brief, concise document (10
to 15pages), EAS too often look like an EIS with a different
cover page and lower level of public involvement. ~o
common myths seem to be prevalent in regard to EAs.
First, most people believe that EAs are generally prepared
by agencies to determine whether to prepare an EIS.
However, the results of a survey just conducted by CEQ
show that most agmrcics do not rely on EAs for a
determination of sign~lcance, but rather to provide a more
modest level of environmental review for actions that do
not have significant impacts, Second, many people believe
that EAs do not require public involvement. Hnwcver, the
CEQ regulations require the lead agency to involve

environmental agencies, applicants, and the public to the
extent practicable in preparing EAs13 and in certain
circumstances to provide a 30-day comment period for a
finding of no significant impact.t4

At tbe conclusion of the conferences and sm’vey,CEQ
will revise its guidance on when mitigating can lower the
threshold of a proposed action from requiring an EIS to an
~415 and may offer additional guidance on Ore EA Pr~ess.

While the conferences are useful, it is clear that NEPA
training on a more regular basis is needed. Beginning this
fall, CEQ will cospnnsor an annual week-long NEPA
course at Duke University’s School of Fnrestry and the
Environment. Earlier this year, the Legal Educatinn
Institute of the Department of Justice presented the first
NEPA course aimed at government lawyers, with extensive
participation from CEQ. Similarly, CEQ and DOJ lawyers
are helping organize a NEPA course sponsored by the
American Law Institute nf the Arrrerican Bar Association,
which will be held in Washington in November.

CEQ also is examining current courses fnr middle
and senior level federal employees to identify the most
appropriate possibilities for additional NEPA courses.
CEQ also is initiating a program, in partnership with the
National Association of Environmental Professionals, to
identify models of successful NEPA compliance. The
program will recognize excellent achievement in the
federal agencies and provide examples of efficient
procedural compliance with positive environmental
results. CEQwilI continue toworkwith federal agencies,
state and local governments, public interest organiza-
tions, permit applicants, and citizens to improve imple-
mentation of the NEPA process. We welcome
suggestions from anyone interested in progressing
toward more effective and ef~lcimrt work,

Dinoh Bear is gerrerril counsel, Council on Envi-
ronmerrtri[ Quality.
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The Clean
Fuels

Regulatory
Negotiation

Alana S. Knaster
Philip J. Harter

W ithin days after passage of the Clean Air
Act Amendments of 1990, officials of the U.S. En-
vironmental Protection Agency were confronted
with the onerous task of drafting complicated
gasoline regulations to meet the November 15,
1991, deadline for promulgation. The act’s clean
fuels provisions required EPA to issue regulations
for the certification of reformulated gasoline,
which is to be made available for sale by 1995 in
the nine cities experiencing the worst ozone polhr-
tion in the country. Other nonattainment areas
may take part in this program on petition of the
governor to the EPA administrator.

The regulations are intended to reduce emissions of toxic
and ozone producing chemicals, to establish procedures for
ensuring that the gasoline sold outside these areas is not
any worse than that sold before 1990 (the anti-dumping
provision), and to address the problem of carbon monox-
ide. The carbon monoxide rules were to be issued in August
1991 and the program is to be in place by the end of 1992.
Adding oxygen to motor fuels reduces the emission of car-
bon monoxide. The 1990 amendments, therefore, require
certain carbon monoxide nonattainment areas to imple-
ment a program to secure the use of fuels with an average
oxygen content of 2.7 percent. Beeause only an average is
required, the rules needed to provide a means by which it
would operate—something easy to describe in principle but
difficult to implement in regulations.

The debates over passage of the legislation had been
contentious, and it was felt that developing the regulations
would be equally controversial. William Rosenberg, EPA’s
Assistant Admini.stmtor for A fiograms, decided to
mnsidcr using regulatory negodation to develop the rides.
Even lhuugh negotiation would be time consumkrg and
would preclude staff from beginning drafting inrmcdiately,
Rosenberg determined that the process would provide EPA
with the expertise, experience, and practical insight of these
parties in sofiing through the mmplex issues. And, at least as
fipflant, it would develop a consensus on the roles.

Regulato~ negotiation–known as “reg neg’’–had
been used several times by EPA to address difficult,
controversial rules. The Congress recently endorsed the
process by enacting the Negotiated Rulemaking Act of 1990
as an amendment to the Administrative Procedure Act.
Esscndally, it provides a structured procex by which
representatives of the irrtercsts that would be substantially
affected, including a smrior reprcsmrtative of the regulatory
agency, come together to negotiate an agreement on the
terms uf a rule. The negotiations are mnducted under the
Federal Advisory CommiffeeAct, which requires that the
meedngshe announced in advance and be open to the public.

A consensus in this case means that each interest
cuncurs in the recommended rule when considered as a
whole; each interest, therefore, has a veto over the
propowl.. The agreement also provides that no one
participating in the negotiations will do anything to inhibit
its adoption or, to the extent the final rule is consistent with
the recommended rule, challenge the rule in cuurt. No rule
that has been the subject of such a consensus has resulted in
court action. ‘f’ke patiies participate because they have a
direct hand in cdting the rule.

The Convening
EPA contacted tbe autburs, both of whom had

cxpcricncc conducting complex, technical regulato~ ncgn-
tiations, to undertake a feasibility study. This is done dining
the convening phase of a regulatoV negotiation, during which
a neutral thwd patly-the convener—idenl~les ~tcntial
interests, intcmicws representatives of those interests,
dctcrmincs what issues they believe will need to bc
considered and what information is neccssa~ to resolve those
issues, dctemincs the willingness of tbe interests to
participate, and ascertains the Iikelihoml that an ammm~a-
t ion Gln bc rcachcd on the key pro~lons.

EPA initially chose tu treat the oxygenated fuels rule
and the reformulated gasoline rule separately, with the
mediators each assigned tbe convening for one rule. Since
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sume patties were interested in both rules, interviews and
analyses were coordinated as much as possible. The
process began with extensive interviews of EPA’s Office of
Mobile Sources. Using an initial list of potential interests
supplied by EPA, the conveners contacted each of the
parties to acquaint them with the regulato~ negotiations
prucess. The limited amount of time before the rule had to
be published was a key concern of nearly all the parties.
EPA estimated that the negotiations phase would have to
be completed in approximately three months–by mid.Ju-
ne—to give agency staff sufficient time to draft a rule based
on the recommendations of the group. me effort would
necessitate almost a full-time commitment by many of the
participants. me turnaround time for staff to prtiuce notes
of the deliberations and draft propnsals would be very short.

There was an almost equal concern that the negotiations
not rcnpen the issues that bad been debated and rewlved
dining the legislative prncess. It would be incumbent on the
neutral facilitators and the participants themselves to keep
thetalks productive. Accnrdhgly, thepatties were asked to
provide their assessment of the feasibility of concluding
negotiations in the liited time, the desirability of cumbiiing
the negotiations, and the willingness to paflicipate in a
negotiation of a subset of issues if time constraints or
technical complexities made a negotiation of all the Mues
propsed infeasfile.

Accommodating the Interests

It is important to include all the key interests in
regulatory negotiation. While one can never hope to get
representatives of all the affected interests around the
same table, the cnnvencr seeks representatives of the
major interests and enough others to ensure that the issues
will be adequately raised and resolved. In the case of clean
fuels, the difficulty lay not in determining what interests
needed tu be included but in keeping a manageable
number of direct participants.

There are several approaches for accommodating
additional participants while still keeping the number of
negotiators to a minimum, including

1)

2)

3)

4)

Designating alternates to attend as many delibera-
tion sessions as possible and to be ready to
substitute for the representative;

Setting up technical work groups or subcommit-
tees to do the preparatmy work and submit
proposals fur consideration by the larger advisnry
committee;

Selecting a participating organization’s executive
director, chief attorney, uranothcr appropriate
staff person to represent Ihc group, with staff to
set’vewith one or more member rcprcsmrtativcs and
mrdinate the team during the negotiations; and

Selecting spokespersons in situations when the
parties remain adamant about retaining a greater
number of representatives than is ideal for the
functioning of the advisory committcc, especially
when there is great diversity within an interest
group and the members reach a compromise.

me Negotiated RulemakingAct suggests that there be a
maximum number nf 25 members on the Federal Advisory
Committee established for each negotiation. In this case,

tbe conveners initial recommendations were in that range,
but the parties insisted that the number of “seats at the
table” be expanded so that all the key sub-interests within
each major organization were represented.

The diversity among members in several key interest
groups became an important consideration in the final
design of the clean fuels negotiations process. For
example, the petroleum refiners had two trade associ-
ations, one representing abroad spectrum nf the indust~,
including numerous small refiners, and the other repre-
senting major refiners. Differences in market share,
geography, and organtitional structure between the large
and Small refiners necessitated that both asswiationsbe
seated at the table. Representation was complicated
fm’ther by the diversity among the major refiners, ranging
from significant differences in the composition of the crude
oil they used to a wide variety of investment strategies that
affected companies’ position on the content of the
regulation. Moreover, several of themajur mmpanies were
further along in thck product reformulations in response to
changing, stringent regulations,

To accommodate these differences, it became neces-
smy to allot nine seats for the refining indust~ on the
negotiating committee. Additional representation was
afforded through the use of alternates and working grnup
members. Commitments by the facilitators to ensure that
alternates were accorded an equal voice in decisionmakirrg
were important in keeping the number tn nine.

The oxygenate producers—makers of MBTE, ethanol,
and methanol—presented a similar representation prob-
lem. Again, although there was considerable overlap in
membership among the trade associations, the sign~lcance
of the rule for individual companies mandated that their
representation be expanded to five. One interest, for
example, requested a seat even though it was represented
by another, broader trade association. With nine major
cities subject to the reformulated gasoline provisions (as
well as opt-in possibilities) and 40 cities affected by the
winter oxygenate requirements, it was important to keep
the state and local government interest caucus to a
manageable size without sacr~lcing the ability of the
representatives to speak for all the cities and states. The
time commitment convinced several cities and states tu
allow others to participate in the negotiations on their
behalf. The willingness of the executive director of the
Association of State and Local Air Pollution Control
Officials to coordinate the caucus effort and to obtain
member input meant that this caucus could accept five
seats on the adviso~ committee. Total representation was
expanded in the work groups.

Final Prucess Design

EPA published a notice in the Federal Register
announcing its intention to use negotiated rulemaking,
outlining the issues involved, and describing the interests
that would be represented during the negotiations. The
notice made clear that any party that believed it would be
significantly affected but was not otherwise represented
muld request to participate on the cummittee. A public
meeting was held on Febmary 21-22 in Washington. Because
of the Wensive convening phase, there were no su~rises
with respect to new interests demandmg representation. ‘RVO
hundred people attended the meeting, at which the
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convenem presented the results of their intetiews, including
recommendaticms for prucess design and membership on the
adbry mmmittee and technical work groups.

“Umbrella” Committee and Wurk Gruups. The con-
veners proposed that EPA establish an overall policy or
“umbrella” committee that would be responsible for devel-
oping a consensus on a total package. The conveners rec-
ommended allocating the seats on the committee among
the various interests that needed to be represented, with
tbe designation of individual representatives left up to the
interests (members would be appointed formally by the
EPA administrator to form a Federal Advisory Commit-
tee). The conveners initially recommended 23 members for
the committee, but this was expanded to 31 members. Advi-
sory committee members would designate alternates and
work group members. The work groups would develop con-
sensus recommendations for review and consideration by
the umbrella committee. The concept of an “umbrella”
therefore connoted an oversight role.

Work Group Topics. me participants at the public
meeting chose to establish four work groups—fuel certll-
cation (combining the issues of testing and modeling);
anti-dumping; supply and distribution of oxygenates; and
averaging, credits, and enforcement, The participants
agreed to schedule meetings to ensure that participants
could observe the sessions that were most important to
them. After considerable debate, membership on the work
groups, with minor exceptions, was kept at approximately
15 individuals. The facilitators agreed to keep observers
from usurping the role of official work group members.

The Negotiations Phase

After an initial meeting of the advisory committee in
mid-March, the work groups began their discussions in
earnest. Each session was scheduled for a full day. Often,
meetings would extend into the evening. Progress varied
considerably among the different groups, especially in
instances when they were waiting for data from EPA
researchers and Auto/Oil, the major research consortium
jointly sponsored by the petroleum and auto industries.
me work groups also enabled the technical experts from the
respective interest groups to solve problems collaboratively.
Although the members had numerous ideological differ-
ences, they were able to develop several key provisions.

In light of the ongoing development of several EPA
mcdels and requirements, the negottitors developed provi-
sions for accommodadng these changes once they were fiial,
including scheduling future meetings of the key participants
to review the EPA prcducts. These ~es of compromise
approaches are unique to negotiated rulcmatig.

The debate over the role of modeling versus testing of
proposed gasoline formulas was a critical aspect of the
negotiations. A strong case could be made that laborato~
testing of each gasoline formula to ensure that it met the
standard would be both time consuming and costly for the
reCmem—to the point of making the 1995deadline difficult to
achieve. On the other hand, mcdeling was not wholehemted-
ly accepted by all interests because of the gap in existing data
on which to base the model. The final agreement
incorporated a simpler model than had originally been
contemplated. However, the parties established a process
for incorporating new data and corresponding time frames

that would result in Phase II reformulated gasoline being in
the marketplace earlier than was required by the law.

The anti-dumping deliberations clearly demonstrated
the advantages of negotiations over the traditional
ndemaking process for aammodating the diverse needs
of affected interests. The negotiators crafted a hierarchy of
approaches for establishing baseline gasoline—against
which the anti-dumping provisions in the law would be
measured—that began with the use of actual 1990gasoline
data, allowed for variations in the recordkeeping systems of
a large number of refiners, and addressed the unique
problems of companies that were retrofitting their plants
to meet other new gasoline requirements and therefore
might not be producing gasoline in 1990. A realistic and
enforceable regulatory approach emerged.

Finally, the negotiators crafted an important compro-
mise that enabled tbe oil companies to agree to reductions
that were greater than those contemplated when the
process began. To take account of the enormously complex
distribution system for gasoline and to enable refineries to
smooth out production runs, the committee developed a
system by which the standards could be met on an annual
average, as opposed to a gallon-by-gallon basis. lb meet the
mncem that one lmlity could end up with all the d@ fuel, a
means was developed by which samples would be taken from
around the counhy, and Specflc action would be taken if this
problem mumcd. That protided a creative means of meeting
a standard that itse~ had many creative aspects.

The committee negotiated late tito the night of its final
meeting, putting together an outltie of an entire standard,
The various icrterests cmrld then sce the standard as a whole
and decide whether they were better off with negotiation or
with traditional rulematig. They also cmdd see how to make
the standard work for them—what changes would have to be
made and how to package pro~sed changes su that others
would agree to them.

Following that marathon session, the negotiators went
back to their constituents for their reactions. Each decided
to continue. The bare bones of the outline were fleshed out
in a series of smaller meetings that addressed individual
issues. The effort culminated in an agreement that was
signed by representatives of all the parties on August 16,
1591. Each party “concur[red] h pricrciple to the outliie of
the propsed cules . . . when considered as a whole,” and “not
to challenge the. rules in couct to the extent that the final
rules and their preambles have the wme substance and effect
as the. . . outline concurred in by the Advisoty Committee.”
With the major issues settled by the agreement, the paflies
could work together to develop specific regulatory language
to implement their handiwork.

This rule clearly demonstrated the power of the
prmess without the direct negotiations among the affected
irrtcrcsts, there is very little chance that the rules would have
been developed anywhere close to the schedule neceswry to
meet the ambhious goals of the CleonAir Act Amrndmmts of
1990. Although each titerest could pint to sections they
would have preferred to craft differently, the benefits of the
final rule in addressing their most important needs clearly
outweighed what would otherwise be considered negative
features of the resulting regulations.

AlrrrrrrS. Kmrster ispresident, The Mediation Insti-
tute, bsAngeles. Philip J. Horter is rrnindependent rrt-
torneylmedicrtoc Washington, DC.

22 Intargovemmenti Perspective/Summer 1992



Public
Works

for
Tomorrow

Bruce D. McDowell

In 1981, a popular book entitled America in
Ruins challenged the nation to pay more atten-
tion to the neglect of the public facilities that ev-
eryone takes for granted. Shortly thereafter, a
major freeway bridge in Connecticut collapsed,
with catastrophic results, and the debate was on.
The need for more attention to this topic has
been documented throughout the 1980s and up
to the present time.

One of the most wide-ranging studies was FragileFounda-
tion, the 1988 final report of the National Council on Pub
Iic Worka Improvement. Its title suggested that things were
not as bad as the 1981 report had charged, but that the na-
tion was in danger of letting its public facilities become in-
adequate to sustain the quality of life and world-class
economic productivity that Americans e~ect. The report
cslled for doubliig tbe nation’s capital investment and for
renewed attention to the maintenance of highways, streets,
roads, bridges, airports, transit systems, waterworks, waste-
water treatment plants, dams, flood control works, ports,
watemays, solid waste landfills, hazardous waste manage.
ment facilities, and the like.

The debate over the council’s recommendations has
blossomed into a cottage industry. Several economists
published papers on the question of how much productivity
improvement can be espected from increased public works
spending. me Congressional Budget Office published two
major reports in response to Frag”feFounrfa/ions— (1) New
Direc/iomfor ihe Nadon’s Pub/it Worh (1988) and (2) How
Federal Spending for In@astructure and Other Public Invest-
mentsAflects the Economy (1991). The Congressional Office
of Technology Assessment also published two reports on
the subject —Rebuilding the Foundations (1990) and Deliver-
ing the Goods (1991).

As the debate raged, two defining events unfolded.
One was the 1990 decision by the U.S. Environmental
Protection Agency to veto the proposed Two Forks Dam in
Colorado, signaling the end of an era of building majur
dams to meet growing demands for water. The other was
the pasange of the Intermodal Surface Transportation
Efficiency Act of 1991, This first highway and transit act
passed since completion of the Interstate highway system
marks a striking transition from the dominance of highway
building as the means of moving people and goods. The
need to meet service demands is nut denied by either event,
but both eliminated the assumption that new constractiun
is the only way ur even the best or most efficient way to
meet demonstrated needs.

A New Vision of Public Worka

If these two events are accurate indicators, the era of
massive construction programs may be over. This does not
mean that we will stop building public facilities, but it does
signal that there will not be any new public works programs
of national scale comparable to the Interstate highway
system or opening the West by supplying federal water and
power. The future is more likely to focus on maintaining
and get ting the most out of exist ing facilities, keeping costs
down, making public facilities fit more comfortably into the
natural environment, and being more ingenious in meeting
needs in the most efficient ways that science can devise.

Performance–not construction–is now the goal. And
performance is being defined in increasingly compl~ ways.
For example, it is no longer good enough simply to add
more capacity to highways to handle more vehicles. The
new goals are to move more people with fewer vehicles, to
use less fuel, to create less air pollution, to keep highway
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runoff from polluting water supplies, and to minimize
noise in adjoining neighborhoods. Whh water development
projects, the goals also have grown more complex.
In-stream ffows need to be maintained to meet a variety of
habitat requirements, return ffows need to be of high
quality for reuse, priorities need to be set among competing
uses of water when natural limits are reached, and
conservation methods must be used to satisfy growing
needs with limited supplies. In managing waste materials,
the simplicity of the city dump has been replaced by a
complex of approaches including recycling, nonpolluting
landfills, clean waste-to-energy incinerators, and secure
hazardous materials depositories. The search is on for the
best results at affordable costs. T’his search is not simple.

The vision for future public works is no longera pre-set
design that can be draw up on a piece of paper and worked
toward for decades. me new vision is a performance
management system to be followed consistently, eve~
year, until our public facilities produce the desired results.
Ensuring sound performance may not be as exciting as
cutting ribbons to open new facilities, but it is a lot more
important. And it can be made satisfying, at least, if
properly reported and publicized.

The National Council on Public Works Improvement
suggested a set of performance goals to guide this new style
of management

■

m

■

m

■

■

Synchronize public works with development;

Attain established levels of scmice;

Support economic development and fiscal poli-
cies;

Distribute services equitably;

Limit deferred maintenance liabilities; and

Enhance economic return on investment.

‘f’hii lit may not be wmplete, but it illustrates the mn-
cept of performance goals and it can be built on. For emmple,
entionmental goals and the need to ensure the refiibdity of
services should be brought out much more qficitly.

Toward a Federal Infrastructure Strate~

In 1990, an appropriation was made to the U.S. Army
Corps of Engineers to develop a federal infrastructure
strategy. This work was directed to be done in consultation
with other federal agencies, state and local governments,
and the private sector. The COWSasked ACIR tn assist in
the consultation process, and the Commission approved
that request in March 191. On June 12, 1992, the
Commission approved the initial report resulting from
these consultations.

me Commission cunfirms the essential nature of the
nation’s infrastructure, the urgent need to improve it, the
intergovernmental im~rtance of the issue, and the presence
of many opportunities to “improve investment efficiency,
program coordination, and economic efficiency .“
(Toward a Federal Infrastructure Stra!eD, forthcoming).
ACIR enumerated 11 elements that should be worked on

in the coming year. Four of them, which are described
below, provide opportunities for federal interagency
cooperation that could make a real difference in how
effectively, efficiently, and accountably all govemments—
federal, state, and local—will provide infrastructure
services in the future.

Performance. Based Needs Studies. Many public
works needs studies are considered to be unevaluated, un-
realistic wish lists that usually are too costly to be funded by
available resources. Without clear priorities and options,
they provide little guidance to decisionmakers.

Several techniques are available to improve the t~ical
needs study. For example, U.S. Comptroller General
Charles A. Bowsher recently called performance measure-
ment “an important tooI in managing for results” when
Iestit@g kfore the Committee on Governmental Affairs of
the United States Senate. He remmmended clear articula-
tion of outcome-oriented goals, establishment of mea.sumble
objectives, and annual re~rdng of progress toward gmds as
means of cnsming citizens “that the government can
effectively account for where their tmdollars go and how they
are used.” Rccogrriziig that this ia not an easy task, Mr.
Bowshcr recommended “starting tith pilots. . . .“

One of the best pilots is the long-standing Highway
Performance Monitoring System (HPMS) required by the
Congress every two years. A similar transit data reporting
system is now being merged with HPMS. ~ese systems
rely on state and local data reported in standard form to
gauge national conditions, performance, and capital
investment requirements. T’bese reports have been im-
proved gradually over recent years. The Federal Highway
Administration’s report on The 1991 Status of the Notion h
Highwuy$ and Bridges is sufficiently refined to differentiate
between the cost to maiatain and the cost to improve 1989
conditions and performance for several different types of
urban and rural highways.

Additional techniques that mn be used to improve
needs studies include risk analysis, benefit-cost analysis,
return-on-investment analysis, and interactive simulation
models for alternative policy uptions. ~ese are more
difficult techniques than simple performance measure-
ments, but they are beginning to bc used on a limited basis.
‘f’treyhold out the promise of answering questions such as
What are the safety and cost increase risks of delaying
certain projects? Which projects will give the greatest
return on investment? Which systemwide strategies are
likely to improve performance most?

It is essential to ask and answer questions like these if
needs studies are to be used as strategic investment tooIs.

Performance. Based Accounting Systems. Gover-
nmental accounting systems provide relatively little infor-
mation for management decisions other than budget
compliance. Accounts are seldom kept for costs, benefits
liabilities, and assets, yet, such accounts could improve de-
cisions about infrastructure sign~lcantly.

For example, some form of asset accounting may help
solve one of the toughest infrastructure problems—def-
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erred maintenance. me concept includes inspecting
capitaI facilities regularly, determining the cnst of needed
maintenance, and either making the repairs or reporting
the financial amount of needed repairs not made as a
liabiiity in the annual financial repmt. Ttacking this amount
would allow management, ~licymakers, and citisens to
assess the status of infrastructure maintenance more precixe-
ly and realistically than is ~ssible now and would save money
by avoiding the catastrophic failures of faclities that often
tri~er large replacement costs. The recent creation of the
Federal Accmrnting Standards AdvisoIYBoard, provides an
Opwrtunity to make progress on this issue.

Better accounting standards also could help decision-
makers assign responsibilities for costs, which is one of the
biggest infrastructure financing challenges. If governments
were to follow the ‘beneficiaries pay” principle more
closely, they would need much better data on costs and
benefits. Benefit and cost accounting, when done at all, is
now generally limited to direct benefits and costs.
Seconda~ benefits and costs also can be of great
significance. In order to set fair and productive prices for
infrastructure sewices and to allucatc intergovernmental
aid properly, public accounting systems would have to be
reformed fundamentally. Relative tax capacities and
efforts also would figure into such calculations.

Streamlined Environmental Decisionmaking. Many
different environmental requirements must be satisfied
before a public works project can move forward, Frequent-
ly, these requirements are appIied sequentially. Whh nu-
merous state and local requirements in addition to federal
requirements, and the threat of litigation, the approval
process has lengthened to many years. Sometimes, approv-
aI of a project takes so long that tbe rules change and the
process has to start all over again,

The idea of one-stop permitting has been around for a
long time, with little to show for it. Two recent events,
however, give rise to optimism that progress can be made
on this issue. First, the Council on Environmental Quality
is more actively promoting the concept that the environ-
mental impact statement (EIS) required by the National
Environmental Policy Act (NEPA) can serve as a single
vehicle for satisfying all federal environmental require-
ments (see page 17). Second, in May, Transportation
Secretary Andrew H. Card, Jr., Environmental Protection
Agency Administrator William K. Reilly, and Army
Assistant Secretacy for Civil Works Nancy Dorn signed a
joint memorandum of understanding to facilitate imple-
mentation of the Intermodal Surface Transportation Efjcierr -
cy Act of 1991 by expediting environmental reviews.

Geographic Information Systems (GIS). Infrastructure
planning and decKtonmakmg requires cnonrrous amounts of
very expensive geographic data, The data needed keep grow-
ing with evety new requirement for environmental protec-
tion, archaeological and historic preservation, congest ion
management, and quality of lie enhancement.

The federal, state, and local governments collect
geographic data on natural features, demographic charac-

teristics, and man-made features, including the lomtion
and chamcteristi= of public works. ~ often, however, there
is no interagenq wpemtion in the type or form of the data
mllected. The technology is avaitable to avoid th~ waste.
Even relatively small public works and ptanning offices have
computers capable of estibliihing GIS programs. But these
systems genecally are independent of one another.

Through the work of the Federal Geographic Data
Committee, chaired by the U.S. Geological Smvey, several
types of federal geographic data are being put into standard
formats using compact disc technolog. If state and local
data were compatible, eventually, any kind of geographic
data could be shared to great advantage at affordable cnst.
USGS is exploring ways of involving state and local
governments in its GIS work.

With the proper cnopecatinn and data standards,
federal, state, and local data could be fed into three-dimen-
sional multimedia technologies that would allow public
works decisionmakers to “walk through” current condi-
tions, apply proposed policy options, and experience the
future consequences without ever breaking ground.

Conclusion

These highlights of opportunities for federal agencies
to work together to improve the performance of the
nation’s pubtic works just scratch the surface. Many other
improvements have been identified, including education
and training, institutional relationships, materials re-
search, and innovative finance. However, the federal,
state, local, and private sector participants in our consulta-
tion process ranked information technologies at the top of
strategies for improving the performance of public works.
The systems highlighted above rely on those technologies
to bring better information to the decisionmakers and
citizens who provide and use the nation’s infrastructure,

A stmtegy of fedecsl interagen~ muperation in infm.-
shucture progmms could benefit atate and lml governments
in a variety of ways, including (1) improving technical and
managerial practices, and (2) providing a consistent federal
approach to the adminixhative and reguhto~ requirements
that state and 1-1 governments must meet.

Bruce D. McDowell is directoc Government Poiiq
Research, at ACIR.

1P LETTERS

We iovite comments from readem on acticles ap-
pearing inIrrfe~ovemmenta/Perspective,the work of
the Commission, and int ergovemmental issues
generally. Send your lettecs to Editor, Intergov-
ernmental Perspective, Advisory Commission on
Intergovernmental Relations, 800 K Street, NW,
South Bldg., Suite 450, Washington, DC 20575.
Letters should be kept brief, and maybe edited for
length and clarity. Not all letters can be published.
Please include an address and phone number
where you can be reached.
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~ ACIRPubllcat’errs ~

State Taxation of Interstate Mail Order Sales

State Taxation of Interstate Mail Order Sales estimates the 1990-1992
revenue pot ential for states if they could require out-of-state mail order
firms to collect state sales and use taxes. The revenue potential for all
states is estimated at $2.91 billion for 1990, $3.08 billion for 1991, and
$3.27 billion for 1992. These aggregate estimates show an increase of 73
percent over ACIR’S 1985 estimates and 34 percent over 1988. ACIR
estimates of the revenue potential if state and local sales taxes were
collected are $3.49 billion for 1990,$3.69 billion for 1991, and $3.91billion
for 1992. These new estimates are particularly important in light of the
U.S. Supreme Court’s agreement to hear Quill Corporation v. North
Dakota. In accepting this case, the Court agrees to review its 1967 ruling
in National Bellar Hess v. Illinois Department of Revenue, which limited the
ability of state (and local) governments to require out-of-state mail order
firms to collect state and local sales and use taxes.

M.179 1991 $10

State Tuation
of Interstate

Mail Order Sales
-w fwyws PoterrM

The Changing Public Sector:
Shifts in Governmental Spending and Employment

The Changing Public Sector updates and broadens ACIRS 1982
analysis of expenditure and public employment data. From 1967-1987,
the public sector cuntinued to expand, and government spending
priorities shifted, particularly those of the federal government. In 1987,
states were spending more in relation to both federal expenditures and
local expenditures than in 1967. Among local governments, county and
special district expenditures increased the most. The analysis is based on
the Census Bureau’s five-year Census of Governments. Total spending
by all governments rose frum $257.8 billion in 1967 to $1,811.7 billion in
1987, or by 603 percent (115 percent in constant 1982dullars). Per capita,
totaI public spending grew from $1,297 in 1967 tu $7,427 in 1987, a 473
percent increase (75 percent in constant dollars).

M.178 1991 $15

(see page 29 for order form)
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Improving
the

Inf restructure
and

Protecting the
Environment

Max Whitman

Public works officials find themselves in a
challenging position in this era of tight budgets.
They are called onto do more with less to help re-
verse the decline of the nation’s infrastructure
while recognizing the importance of protecting
the environment. In recent years, the American
Public Works Association (APWA) has launched
several initiatives to find environmentally sound
solutions to satisfy the demand for infrastruc-
ture maintenance and improvements.

The American Public Works Association traces its lineage
back almost 100years to the establishment of the American
Society of Municipal Engineers in 1894. The association
defines public works very broadly to include the physical
structures and facilities developed or acquired by public
agencies to house governmental functions and provide wa-
ter, waste disposal, power, transportation, and similar ser-
vices to facilitate the achievement of common social and
economic objectives. In 1991, APWA adopted the follow.
ing mission statement: “The mission of APWA is to im.
prove the quality of life by providing a forum for tbe
development and exchange of ideas, information, and tech-
nology which enhances the delive~ of public works ser-
vices; promoting personal and professional growth and
development for its members; and advancing public works
issues on the public agenda.”

Public works officials, as their primary job, provide
public works and sec’vices, many of which have an
environmental thrust as well. Clearly, disposal of solid
waste and wastewater, if done properly, improves the
environment, Properly designed and maintained streets
also can contribute to environmental protection. Streets
and bridges can be designed to minimize congestion,
thereby enhancing air quality. If streets are properly swept
and free of debris, the level of pollution in storm-water
runoff can be reduced.

In 1991, an APWA ‘Rrsk Force was convened to
develop policy guidance on the environment. A resolution
was approved by the membership in August, recognizing
that long-term environmental strategies are necessaxy to
ensure sustainable development. Sustainable develop-
ment satisfies existing needs without compromising the
environment or the ability of future generations to adapt to
evolving environmental and development needs. ‘f’be
resolution recognizes the importance of pollution preven.
tion, including all forms of recycling and reuse. It also
recognizes the need for the federal government, in
cooperation with state and local governments, to develop a
sound and effective comprehensive energy strategy that
recognizes the goal of maintaining and improving the
quality of the environment, Moreover, because of limited
resources, environmental protection and remediation of
past practices must be assigned priorities on tbe basis of
o,PPOrtunities fOr the greatest risk reduction. The resolu-
tion obset’ves further that a spirit of environmental
stewardship should be promoted through education,
communication, and coordination. Finally, the resolution
seeks a strong commitment to the enhancement of R&D
activities that evaluate the environmental risk and benefits
of public works policies and programs.

The problems of developing, maintaining, and rehabil-
itating the infrastructure are staggering—41 percent of the
nation’s bridges are deficient and more than one million
miles of highway will need to be resurfaced by 2000. Half of
the country’s communities cannot accept more industrial
or residential development because their wastewater
facilities are operating at or near capacity, Existing landfills
are approaching capacity and siting considerations are
forcing new facilities to be located farther out, thus
increasing per-unit disposal costs. Leaking water supply
lines are causing some major cities to lose up to 30 percent
of their drinking water daily. Against this backdrop of
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needs, the United States has been reducing spending on
infrastructure relative to GNP for the past several decades.
As economist David Aschauer has pointed out, there is
strong empirical evidence to show that shifting spending
away from public investment has resulted in a deterioration
in the flow of public services and a consequent erosion of
productivity growth. The Rebuild America Coalition,
which has representatives from more than 60 public and
private organizations, believes that investment in infra-
structure must be increased to address these pressing
problems. APWA will help establish state and local
coalitions to support the national efforts.

Many federal and state laws regutate and mntrol pubtic
works activities. These laws include the Nrrdonal Errvironmen-
tufPolicy Act, the Endmgered Species Act, the R@ource
Commotion ond Recove~Act, and the Clean WaterAct. State
and lncal laws also control and regulate land use in the
interest of providing emironmental protection. A useful
vehicle for assessirrg the regulatory impacts of environmental
legislation is Section 404of the C/can WuterAct. Although the
word “wettand” does not appear in Section 404, coufl
deti[ons and federal regulatory practices have resulted in a
wettand protection program. Perhaps no other single piece of
entionmental legislation has caused more confusion and
consternation. There is no question as to the value of
wettands to the ecosystem and their contribution to health,
safety, and economic wett-being. Public works infrastructure
projects based on sound engirreexirrgand economic decisions
alsn mntribute significantly to the quality of life and economic
well-being. A balance must be struck if the public interest is to
be served properly.

The need to balance environmental protection with
infrastructure improvements is not necessarily shared by
those involved in the regulatory process. Responsibility for
environmental protection is fragmented throughout many
federal and state agencies. As a result, it is extraordinarily
difficult and costly tu get the necessary permits. The needs
for infrastructure improvements arc so great that we can ill
afford to waste what little we have on unproductive uses.

The attempt to site and construct a landfill (balefill)
for the Solid Waste Agency of Northern Cook County
(SWANCC), which includes Winnetka and about 25 other
communities, is an example. The agency spent uver $17
million on land purchases, engineering fees, legal fees, and
other costs to carty the project through the longest zoning
buard process in Cook County history. The project then
went to the Illinois Environmental Protection Agency,
from which a commitment for a permit was obtained.
Ultimately, a request for final approval was submitted to
the U.S. Army Corps of Engineers. The COWSfound that
the plan was operationally solid, that groundwater aquifers
were adequately protected, and that other ncccssmy
precautions had been taken. However, in deference to fish
and wifdlife concerns, the Corps ruled that the presence of
certain species of birds (unusual for this area, but widely
spread nearby and throughout other parts of the country)
posed an unmitigatable situation that was not addressed by
efforts to provide 25 acres of “habitat.” More recent
contacts leave some hope that the problcm can be
mitigated, but untuld expense and time have been wasted
in achieving an important and needed facility serving
800,000 people. Clearly, the system is unworkable and
needs an overhaul.

What should be done? Some balance, judgment, and
discipline must be introduced into the regulatory process.
One way to accomplish this is to put the costs of
environmental protection to some sort of economic or cost
effectiveness test. Often, at least with the federal
regulations, projects go forward only if the benefits exceed
the costs. Shouldn’t the benefits to be derived from
environmental mitigation measures required for projects
also exceed the costs of achieving them? In the case of the
SWANCC balefill, for example, did the presence of two
species of birds uncommon for the area, but relatively
common in other parts of the count~, warrant the
additional cost and delay associated with building this
much-needed facility? Making this assessment is difficult,
particularly costing out the benefits, but some attempt
must be made to rationalize the process.

The process for issuing permits should be more
consultative and less adversarial. It would be very helpful
to applicants if the regulatmy agencies would make their
requirements known at the outset and remain constant
throughout the process. Obviously, if the costs for
environmental protection are known, the funds necessa~
to satisfy these needs can be budgeted for. If the
requirements continually change and become more costly
as a permit is about to be issued, supporting these
requirements becomes an even more difficult task for the
public works practitioner. Clearly, a schedule is needed to
provide a timetable for decisions that can be justified by the
record. Moreover, there should be limitations on informa-
tion that must be developed for review in the interest of
holding permitting costs to a reasonable level.

Legislative action shuuld be taken to deal with
inconsistencies in environmental law. The Section 404
program in particular must be clar~led by the Congress. In
an environmental policy resolution approved on August 26,
1991, APWA urged that the Congress recognize that (1) all
wetlands are not of equal value; (2) in order to strike the
proper balance bctwemr wetland preservation and infra-
structure development, a three-tiered wetland class~lcation
systcm is needed that considers their relative importance
(e.g., invaluable, significant, and low-value wetlands] and
(3) a system for regulating and managing wetlands should
be developed around this classification system that will
allow development in low-value wetlands without compen-
satory mitigation, allow essential infrastructure develop.
ment in significant wetlands with compenwtory mitigation,
and generally preclude infrastructure development in
invaluable wetlands unless there are compelling public
interest reasons and all feasible and practicable compensa-
tory mitigation is provided.

Finally, the Congress also must come to grips with
federal mandates. If the federal government believes that
legislating environmental protection is in the national
interest, then the federal government should be prepared
to pay for its mandates. Some states attempt to do this for
state-mandated expenses. Such a mandate reimbursement
provision in federal law would go a long way toward
imposing some fiscal discipline on environmental require-
ments so that the lCVC1of protection provided makes
economic sense.

Mm Whitmrrn ispresiderrt, Americun Public Works
Association.
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Publications of the Advisory Commission on Intergovernmental Relations
(not advertised elsewhere in this publication)

Changing Public Attitudes on Governments and Taxes, S-20,1991,42 pp. $10.00
Interjurisdictional Tsx and Policy Competition Good or Bad for the Federal System?, M-177, 1991,80pp. $Io.m
State-heal Relations Organizations: The ACIR Counterparts, A-117,72 pp. $10.00
The Structure of State Aid to Elementary and Secondary Education, M-175, 1991,72 pp. $10.00
Representative Expenditure% Addressing the Neglected Dtmension of Fiscal Capacity, M-174, 1991, 132 pp. $20.00
Intergovernmental Regulation of Telecommunications, A-115, 1990,48 pp. $10
State and Lacal Initiatives on Productivity, Technolo~, and Innovation:
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Mandates: Cases in State-Local Relations, M-173,1990,60pp. $10.00
State Constitutional Law: Cases and Materials with 1990-91Supplement, M-159S,lW, 528pp. $30.00

Supplement Only, M-172, 1990,56 pp. $7.00
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Residential Community Associations: Private Governments in the Intergovernmental System? A-112, 1989, 128pp. $10.00
Disability Rights Mandates: Federal and State Compliance with Employment Protections

and Architectural Barrier Removal, A-Ill, 1989, 136 pp. $10.N
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~ooks, etc.

Federal Government

RELUCTANTP~n,NEmImplementingFeder-
al Policy. By Robert P. Stoker, Universi-
ty of Phtsburgh Press, 127 N. Bellefield
Avenue, Pittsburgh, PA 15260, 1991.
W, 216 pp.

In the U.S. government, diffuse
authority is an important value related
to the constitutional principles of liber-
alism and federalism. But diffuse au-
thority challenges national leadership
by placing control of policy resources in
many hands. The emphasis of this book
is on constitutional principles that
divide government authority and the
implications for governmental effec-
tiveness, A key supposition is that the
federal government can contribute to
improving sucial conditions. Gover-
nment is not the problem, argues the
author, the problem is to govern
effectively. The U.S. government
structure demands that state and local
governments and elements of the
private sector be partners in the imple-
mentation of national policy. This book
deals with how to arrange effective,
cooperative partnerships, with federal
leadership, to implement federal
policy. The kk specifically examines
the school lunch program and nuclear
waste dispusal.

Finance and Taxation

INTERGOVERNMENTAL,REIATJONSChanging
Patterns in Slate-Local Finances, U.S.
Government Accounting Office,
Washington, DC 20548, March 1992,58

PP. (Order from GAO, P.O. BOX6015,
Gaithersburg, MD 20877.

This report presents data on ag-
gregate state and local revenues, ex-
penditures, and related variables frum
1961 to 1990. The state-local trends are
contrasted with federal trends, based
on data from the National Income and
Product Accounts, the Bureau uf the
Census, and the Office of Manage-
ment and Budget. The major trends
found were: (1) the state-local sector is
running a deficit, which is approaching

a record high, in financing its service
operations and (2) deficits have been
growing because e~enditures have
risen even fast er than revenues, but
state-kxal tm burdens cunttiue to rise
and have reached a 30-ym high. GAO
also found that health care spendiug is
the most rapidly growing area of state-lo-
cal budgets.

PAYINOMR H,ORWAB,AIRWAYS,ANDWATER-
WAW How Can Users Be Charged?
Congressional Budget Office, 2nd & D
Streets, SW, Washington, DC 20515,
1992.88 pp. (Order from Superintend.
dent of Documents, Government
Printing Office, Mail Stop SSOP,
Washington, DC 20402-9328.)

The combination of budgeta~
pressures on all governments and
increasing demands un transpurtatirrn
facilities has generated interest in
charging users. This report examines
the advantages and disadvantages of
alternative fee structures, including
existing taxes. The financing mecha-
nisms are evaluated on the criteria of
revenue adcquaq and economic effi-
ciency. The study concludes that exist.
ing federal taxes produce enough reve-
nue to cover current highway spending,
but charging users nn the basis of
pavement damage and congestion
could lead to greater economic effi-
ciency, Existing taxes are not adequate
for airways, but might meet the criteri-
on if combined with congestion
charges. Current fuel trees raise less
than 10 percent of the revenues for
spending for navigation purpuscs on
inland waterways. The study suggests
that users of low-cost waterways subsi-
dize those of high-cost waterways, For
transportation in general, alternative
financing mechanisms that more close-
ly resemble marginal cost pricing could
promote greater efficiency.

STATEANDLOCALTk~ LEVEX Fiscal Year
1991. Legislative Finance Papers (No.
80). National Conference of State
Legislatures, 1560 Broadway, Suite
700, Denver, CO 80202, 1992.31 pp.

This report examines the most
recent data available on the level and
composition of state and lu1 govern.
ment tax revenue. For FY 1991, com-
bined state and local data are esti.
mated. For FY 1S90, a more detailed
compm’ison is provided, includiag aver-
age property tax levels. AO data are
based on tax collections reported to tbe
Bureau of the Census. ‘Iks levels are
generally measured on a per capita
basis and as a percentage of state
personal income. This report measures
tax levels per $100 of personal income,
which details changes relative tn the
growth in each state’s economy.

STATEPRoPEa7YTm RELIEPPRWWS FOR
HOMEOWNERSAND RBmn.s. Legislative
Finance Papers (No. 81). National
Conference of State Legislatures, 1560
Broadway, Suite 700, Denver, CO
80~2, 1992.28 pp.

~is paper discusses the growth of
stat e property tas relief programs,
compares their key features, and de-
tails their costs to the states. The
report is limited to direct relief pro-
grams, that is, homestead exemptions
and credits, circuit breakers, and defer-
ral prugrams. (Indirect measures in-
clude state aid to education, general
local government aid, and state take-
overs of welfare and health programs.)
Property taxes are the dominant source
of local government revenue and rep-
resented 24 percent of all state and
local tax revenue in 1990. Property
taxes also are the least popular with the
voters. The states play an active rule in
overseeing the local prope~ h Wtem,
md the m relief programs attempt to
address sume of the concerns whale
preserving the property @ as a stable
revenue source for local governments.

STATERBVENUEESTIMATINGINSOUTHCARO.
LINA.South Carolina AdvisoV Commis-
sion on Intergovernmental Relations,
PO. Box 12395, Columbia, SC 29211,
1991.40 pp.
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This report examines the state
finance structure and the processes
used in estimating revenues, and high-
lights the approaches used in other
states, The commission also offers
recommendations to strengthen this
component of the budgeta~ process.
The report considers the role of reve-
nue estimating in a state budget pro-
cess, the importance of forecasting,
who should be involved, and the role of
the state Board of Economic Advisors.
The other state systems outlined are
Florida, Iowa, Indiana, and Kansas.

Local Government

THE CCI,,VETITIVECITY: The Political
Economy of Suburbia. By Mark
Schneider. University of Pittsburgh
Press, 127 N. Bellefield Avenue, Pitts.
burgh, PA 15260, 1989. xii, 250 pp.

This book explores the concept of
a local market for public goods in which
the structure of governmental arrange-
ments can increase consumer choice
and the level of competition. The book
is concerned with efficiency and re-
sponsiveness. The book also considers
the limited ability of suburban munici-
palities to control resources and to
achieve the patterns of growth they
want. The author notes that 10CUI
decisions are driven by local needs and
politics and are affected by the federal
system and the openness of communi-
ties to economic and social change. He
defines the goals, strategies, and re.
sources that the key sets of actors
(residents, businesses, bureaucrats,
and politicians) bring to the locaI
market for public goods and identifies
points of consensus among them. He
also describes the operation of the
local public market and cumpares it to
the market for private goods.

M~mRs~~DMONEYfiscal Poliry in New
York and Chicago. By Ester R, Fuchs.
University of Chicago Press, 5W1 EOii
Avenue, Chicago, IL 613637,1592. xiv,
361 pp.

~is book has two objectives. The
first is to demonstrate that politics has
an important effect on a city’s fiscal
condition. The author compares fiscal
policymaking in New York and Chicago
because of the similarities in their local
economies and the stark contrast be.
tween their political structures and
fiscal conditions in 1975. The second
objective is to untangle the complex
political interactions in fiscal

policymaking in these two cities to
develop a theoretical framework for
understanding why some American
cities have had fiscal problems and
others have not. The author examines
political theoW expenditures, reve-
nues and debt; intergovernmental rela-
tions and legal arrangements; and
interest groups and political parties.
Fuchs concludes that the mayor’s deci.
sions are affected by the interactions
between all these elements and that
tbe mayor must be able to centralize
and control the budgetaV process at
the final stages of decisionmaking if
problems are to be avoided. City
politics, Fuchs says, works to subvert
centralized control over fiscal policy
and long-term planning.

Service Delive~
A Co~rP.~,isNSIv~R~v,sw OFb~~ Gov-
BRNkX~NTS~~vIc~ D~I,[v~~Y IN Fw~[oA
Service Scope, Intensiy, and Dominance.
Florida Advisory Council on Intergov.
ernmental Relations, House Office
Building, ~llahassee, FL 32399-1300,
1991.103 pp.

~is report describes of service
delive~ responsibility in Florida mu-
nicipalities, counties, and special dis-
tricts. In a rapidly growing state like
Florida, the structure and patterns of
secvice deliveV are prominent issues.
Functional responsibility encompasses
a wide range of issues. The study is
divided into two parts and compares
1983 and 1988, Phase I describes
service delivety patterns, identifies the
scope of services and what is provided
by different types of government, and
examines the fiscal commitment to
each service (measured by statewide
per capita figures). Phase 11 investi-
gates the intergovernmental structure of
service delivery by examining the per-
centage of expenditures for each service
by each type of government. @endi-
ture data are derived from general funds
and au-called entcrpriae funds (e.g.,
water and sewer utilities, a~rts, golf
courses, and ports).

State Mandates

STATEMANDATESSTUDY.Utah Advisory
Council on Intergovernmental Rela-
tions, Office of Planning and Budget,
116 State Capitol, Salt Lake City, UT
84114, 1991.54 pp.

This report focuses on Utah’s
state-local mandate situation, includ-
ing tbe total number and whether they

are established by law or by rule, the
costs of compliance, the categories of
government affected, and the t~es of
programs involved. UACIR is working
to understand the impact of mandates
on lucal governments and to improve
the process by which new mandates are
determined. UACIR also is working
with local governments to improve the
process of estimating the fiscal impact
of proposed legislation. The study
identified 11 categories of mandates—
proceduml, personnel, services, fi.
nances, business regulation, environ-
mental and health regulation, public
safety, infrastructure, land use, and
other. The council surveyed all counties,
cities, tow special districts, and schml
districts. For 1991 mandates, rust data
were gathered from the Legislative
Fisml Analyst and the aswiations of
local government officials.

Water Resources
WA~E~RESOURCESMANNELtENTIn Search
of an Environmental Ethic, By David
Lewis Feldman. Johns Hopkins Uni-
versity Press, 701 West 40th Street,
Suite 275, Baltimore, MD 21211, 1991.
xi, 248 pp.

This book aims to bridge the gap
between policymakers concerned with
environmental management and polit-
ical theorists who are aware of the
dilemmas posed by natural resources
issues. The author says that natural
resources policies are not simply the
result of cumulative preferences or a
reflection of tbe prevailing distribution
of power in society. Rather they are
commitments made by government to
citizens. To be effectiye, these deci.
sions must be seen as legitimate and
trustworthy, The battles over econom-
ic development and environmental
protection, he contends, are fought in
the trenches of federal-state relations,
and polieymakers’ ethieal justifications
for theti decisions are the weapons.
Feldman contends that policies have
been made that favor development and
economic efficiency over noneconomic
principles such as fairness, environ-
mental protection, and concern for
future generations. Even the term
efficienq is misleading, be says, be-
cause it is narrowly defined by engi-
neers, planners, and water project
beneficiaries. The result has been
short-term economic gains for some
regions at the expense of longterm
economic benefits and economic sta.
bility for society in general.
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