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States and cities are having in-
creasing difficulty finding the funds
to provide traditional services and facili-

nes —police, fire, education, and infras-
tructure—while also trying to find the
additional resources needed to attack
the problems of drugs, crime, gang vio-
lence, and AIDS that are ravaging so
many of our cities. Citizens are struggl-
ing with rising education and health care
costs and with the necessity for child care
as the need for two-parent breadwinners
grows and the number of single women
heading households increases.

Some mayors want to march on
Washington for more money to solve
these problems. I don’t happen to be
one of them. I'd gladly march, however,
if it would help convince the Congress
and the Administration to honor the
clear meaning of the Constitution as to
the relationship among governments.
1t would be quite a task to convince the
Congress, preoccupied with reelection
and unable to control its own expendi-
tures, to stop trying to control all of the
activities and conditions of all citizens.
The Congress has attempted to remedy
all ills Lui‘Oi’lgu legislation that requires
state and local governments to foot the
majority of the costs.

By mandating, preempting, and
placing conditions on the spending of
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fectively reduced state and local gov-
ernments to mere agents of the federal
government. Where does it get that
power? It just takes it. Federalism
tndav igan mfprﬂn\;f—'rnmpnfnl arrange-
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ment in which the Congress declares
everything to be of national interest,
and then requires the states and local
governments to raise the money and
perform the mandates under threat of
civil and, often, criminal sanctions.

The Constitution has been amend-
ed a thousand times over without the
need to use the cumbersome, constitu-
tionally provided. amendment process.
The Congress, the Administration, and
the courtc have ignored the admoni-
tion of Chief Justice I\GgEi‘ B. mney
who said, “If we are at liberty to give old
words new meanings—there is no pow-
er which may not by this mode of con-
struction, be conferred on the general
government and denied to the states.”
Through the Constitution, the states
delegated specific and limited powers
to the federal government. Although it
should not have been nceded, states
added the Tenth Amendment provid-
ing that powers not so delegated are re-
served to the states or to the people.
Over the years, the Congress has ac-
quired the habit of acting at will and
without regard for constitutional justi-
fication, leaving that troublesome
technicality, if ever called for, to cre-
ative legal assistants. I recently asked a
United States Senator, a member of
our Commission, if the Senate ever dis-
cusses the constitutional justification
for a bill. He just chuckled.

The commerce power, which dele-
gates to the Congress the power “to
regulate commerce with foreign na-
tions, among the several states and
with the Indian tribes,” has often been
tested in the courts, where the ingenu-
ity of judges and lawyers in construing
constitutionality is downright amazing.
The evolution of federal jurisdiction
over the waters of this nation is a good
example of how Congress’ commerce
power can be expanded through liberal
interpretation of the Constitution.
Tederal jurisdiction once required nav-
igahility hit fr\ﬁnv the r'npgr'pcc hasg
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extended its commerce power jurisdic-
tion over “waters of the United States™
to any land upon which rain falls.
After Garcia v. San Antonio Mefro-
politan Transit Authority (1983), revision-

ists don’t even have to be so clever in
fashioning a constitutional justification
because the Supreme Court threw up
its hands and said to the Congress, do
what you want to do. The Court con-
cluded that the Tenth Amendment of-
fers no guidance on where to draw the
line between federal and state power,
and that the only avenue left for main-
taining some balance among the gov-
ernments in our federal system is
through the election process.

For the Congress, the end now
justifies the means, and the Tenth
Amendment is dead. When Justice
Robert H. Jackson, in Youngstown v,
Sawyer (1952) involving President Tru-
man’s steel plaﬁl taKCOVt:r, stated ihai

“necessity knows no law,” he was right.
For members of Congress, the greatest
necessity is reelection. He added that
some judges are strongly tempted “to
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cies ... and lose sight of enduring con-
sequences upon the balanced power
structure of our republic.”

We no longer have a balanced
power structure in our federal repub-
lic. How do we restore it? ACIR, to-
gether with organizations of governors,
state legislators, and mayors, has
struggled with this issue since Garcia.
They have suggested changing the
Tenth Amendment to require the
courts to determine the limits of con-
gressional power, They have suggested
changing the amendment process to
give states an equal right to amend.
Unfortunately, the steam has gone out
of those efforts. As people all over the
world are trying to gain a measure of
local control, fully realizing that it is
the best way to ensure freedom, we
LUﬂllHUC io glVC more and more power
to the central government.

It is obviously difficult to restore
the balance to the intergovernmental
system, but I am firmly convinced we

had better oot
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Robert M. Isaac
Mayor, City of Colorado Springs
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On the ACIR Agenda

At its 106th meeting on Septem-

ber 13, 1991, in New Orleans, Louisi-
ana, the U.S. Advisory Commission on
Intergovernmental Relations took the
following actions:

Panel on Health Care

A panel of experts briefed the Com-
mission on various intergovernmental
aspects of Medicaid. They discussed
some of the intergovernmental issues in
development and administration, such as
the roles of different government sec-
tors, the future of Medicaid, financial
issues involving state and local ability to
implement effective Medicaid programs,
and the relationship between Medicaid,
Medicare, and other segments of the na-
tional health care delivery system.

The panel included Jane Horvath of
the American Public Welfare Associ-
ation; Michele Melden of the National
Health Law Program, Inc.; and Elmer
Smith of the Medicaid Bureau, Health
Care Financing Authority, U.S. Depart-
ment of Health and Human Services.

Staff presented a plan for complet-
ing projects and recommendations on
Medicaid and the intergovernmental
aspects of health care reform that
would culminate in a national confer-
ence. A policy report will be published
in 1992, Discussion will continue at the
next Commission meeting.

Update on

Environmental Dec
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Staff presented draft findings on
the environmental decisionmaking
study for state and local public works
projects. A committee was appointed

to assist staff in developing policy op-

tions. Appointed to the committee
were Mayor Robert M. Isaac, State

December 1991
Meeting

The next meeting of the Com-
rnission will be held on December
6, 1991, in Washington, D.C,

cisionmakine
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Senator Samuel B. Nunez, Governor
Stan Stephens, and County Commis-
sioner D. Michael Stewart.

Federal Crime Bills

The Commission discussed pr0v1-
sions of crime bills pending in the Con-
gress, particularly provisions that
would significantly expand federal
powers in criminal justice and the po
tential impacts on state and local gov-
ernments of the Senate’s proposed
“Police Officers’ Bill of Rights.”

State Laws Governing
Local Government Structures

The Commission authorized publi-
cation of the information report State
Laws Governing Local Government Struc-
ture and Administration: A Comparison of

the Laws in 1978 and 1990. Melvin Hill

compiled the 1978 report, which was
published by the Institute of Govern-
ment at the University of Georgia, and
updated the report for ACIR. He con-

£ _ofndn o
ducted a comprehensive 50-state survey

of the laws affecting forms of local gov-
ernment, annexation and consolidation,
local elections, administrative opera-
tions and procedures, financial manage-
ment, and personnel management. Data
collected for this report will be very use-
ful to state and local government policy-

makers and researchers.

Surface Transportation

The Commission also discussed
the proposed House and Senate bills
on surface transportation.

Property Taxation

The Commission approved and
provided input for a staff proposal fora
major study of developments in prop-
erty taxation. The study will focus on

the impacts on property taxation of re-

cent technological innovations, court
challenges and decisions, cyclical
swings in the United States and region-
al economies, and voter attitudes about
“Tair” taxes

LT A

ACIR News

State Support
for ACIR

Fiscal 1991 was a record year
for state suppori for ACIR. The
Commission would like to thank
the following states for their re-
cent support; Minnesota, Mon-
tana, New York, North Dakota,
Ohio, Pennsylvania, and Utah.

Executive Director Elected
To NAPA

ACIR’s Executive Director, Iohn

Kincaid, has been elected a Fellow of
the National Academy of Public Ad-
ministration. NAPA is a nonpartisan,
nonprofit organization of elected fel-
lows formed in 1967 to |mprnvp the
effectiveness of government. The
Academy was chartered by the Con-
gress in 1984, the first such charter
since President Lincoln signed the
charter for the National Academv of

arter for Jatior \cademy of
Sciences in 1863.

Previous ACIR members and staff
who are NAPA Fellows include Wayne
F. Anderson, Norman Beckman, Tom
Bradlev William G. Colman, Daniel T,

LS AL,

Evans, Arthur S. Fleming, Richard G.
Lugar, Allen D. Manvel, Edwin Meese
I, Arthur Naftalin, Alice M. Rivlin,

Terry Sanford, George P. Shultz, Carl W.
Qanl‘\Pl“ﬂ Richard T Tharnhiirah David
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B. Walker, and Robert C. Weaver.

ACIR Staff Changes
Jeffrey §. Fi tzpamck has joined the

ACIR staff as an analyst. He has a mas-
ter of public administration degree
from the University of North Carolina
at Charlotte.

Ronald Allen, an analyst, has taken
a pGSLhOi‘l with the Federal Bureau of
Prisons in North Carolina. Phillip Rig-
gins, also an analyst, has taken a posi-
tion with the United States Informa-
tion Agency.
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Rights:

The States
and the
Federal
Government

Daniel J. Elazar

It used to be that mere mention of the word
“rights” in connection with the states would
bring the immediate response, “What about ra-
cial discrimination?” Yet, even in the earliest
days of racism in the United States, less than
two-fifths of the states legally required or al-
lowed varying degrees of racial discrimination,
while over three-fifths provided greater legal
protections than the federal government at any
given time. In fact, most of what later became
landmark federal civil rights legislation in the
1960s was pioneered in the more progressive
states years earlier. In many cases, over half the
population in the United States was covered un-
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der state civil rights laws, admittedly not always
well enforced, before the Congress took action.

With the shifting of problems of race from the domain of
legal discrimination, we can confront the role of the states
in matters of rights protection without the blemish of rac-
ism for the first time in American history. What emerges
is a picture of state pioneering and activism that is not
widely recognized but is very important.

We begin with the very idea of bills of rights. The
states were the first to develop such protections, years
before the adoption of the federal Bill of Rights which,
indeed, was proposed by the Anti-Federalists because of
their state experiences. The first bills or declarations of
rights, asthey were then called, go back to the early days
of the American colonies in the 17th Century, to the
1630s and 1640s, long before the famous English Bill of
Rights of 1689.

The first “modern” American bills of rights were
written into the new state constitutions during the
Revolutionary War, beginning with Virginia in 1776. As
the citizens of each new state wrote a state constitution,
they included declarations of rights, many modeled after
the Virginia declaration. Almost all of the provisions [ater
incorporated in the federal Bill of Rights first appeared in
those state declarations of rights.

There are several reasons why this is not recognized.
Under the tradition of constitutionalism prevalent in the
states, most rights enforcement was left to legislatures
rather than courts. This was true for the United Statesasa
whole unti after the adoption of the Civil War amendments
to the U.S. Constitution. Moreover, the kind of court
enforcement of individual rights that presently dominates
the American scene did not begin until the 1920s.

Asrights enforcement passed from the legislatures to
the courts, the U.S. Supreme Court took the lead,
shattering all precedents and, in many cases, extending
rights protections far beyond then-accepted public opin-
ion. This trend reached its peak during the years of the
Warren Court, but after the civil rights revolution in the

1960s and the retirement of Chief Justice Earl Warren,
the UJ.8S anrpme Court reduced the pace, thaugh not the
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scope, of its rights enforcement actwmes The state
supreme courts, by now open to the idea, began to pick up
on issues of rights enforcement. Beginning in a few of the
more progressive states, such as California, New York,
Qregon, Washington, and Wisconsin, state supreme
courts began making rights decisions on state constitu-
tional grounds, going beyond the protections extended by
the U.S. Supreme Court on federal constitutional
grounds In the 1980s, this movement spread to many
more states, so that today it can be said fairly that rights
enforcement is a task actively shared by federal and state
courts on both federal and state constitutional grounds.

Prior to the Civil War, federal rights enforcement was
confined to issues directly involving the federal govern-
ment. Indeed, in Barron v. Baltimore (1833), the U.S.
Supreme Court, following the intentions of the Framers,
explicitly ruled that the U.S. Bill of Rights did not apply to
the states. It was only after the Civil War amendments to the
U.S. Constitution that the Court began to apply federal
rights protections as a standard to judge state actions. In
most cases, though, the Court acted on matters having to do

{corttinued on page 13)
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The State

Bill of Rights

Donald S, Lutz

One of three assumptions is usnally made
about the origins of the U.S. Bill of Rights: (1)
the Bill of Rights was the original product of a
few minds in 1789; (2) the Bill of Rights was an
updated American version of Magna Carta; or
(3) James Madison simply compiled the Bill of
Rights from the suggestions for amendments
made by the state conventions that ratified the
U.S. Constitution. None of these assumptions is
correct. Instead, the Bill of Rights resulted more
from a long political process on American shores,
a process in which the states and their respective
colonial predecessors played a key role.

The Limited Influence of Magna Carta

To deal with the second assumption first, it is possible
to demonstrate the relatively minor influence of Magna
Carta on the Bill of Rights by simply counting overlapping
provisions. The Bill of Rights lists 26 separate rights. Of
these 26 rights, only four can be traced to Magna Carta us-
ing the most generous interpretation of the language in
that famous document (see Table 1). Looking at it from
the other direction, only four of the 63 provisions in Mag—
na Carta ended up in the U.S, Bill of Rights. The lack of
overlap is not surprising because Magna Carta and the
U.S. Bill of Rights had encrmously different functions.
The former defined the relationship between a king and
his barons, whereas the latter placed limits on all branches
of a government vis-a-vis an entire citizenry,

Despite the enormous historical importance of Magna
Carta, in content, form, and intent, it is only a distant fore-
runner of the U.S, Bill of Rights. Nor is the overlap with the
rest of English common law, although important, that exten-
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na Carta. another right in the U.S. Bill of Rights can be
traced to the 1628 English Petition of Right, and two to the
1689 English Bill of Rights.! This brings to seven the number
of rights among the 26 in the U.S. Bill of Rights that can be
traced to a major English common law document. (The
highly respected scholar, Bernard Schwartz, is willing to
make such a linkage for only five of these seven rights.)

Furthermore, as writers on the English common law al-
ways point out, Magna Carta had to be reconfirmed continu-
ally, at least 47 times by one count, because the document
was ignored for long periods, and its contents were at best
honored in the breach.? Indeed, despite the guarantees for
certain rights contained in major documents of English com-
moen law, at the time of the American Revolution, these
rights were either not protected at all, or were not protected
to the level common in America.?

Even in those instances where protection of a right in
England approached that in America, there was a funda-
mental difference in whose actions were limited. Partly
for this reason, James Madison said that there were too
many differences between common law and the U.S. Bill
of Rights to warrant comparison.

{The) truth is, they (the British) have gone
no farther than to raise a barrier against the pow-
er of the Crown; the power of the Legislature is
left altogether too indefinite. Although I know
whenever the great rights, the trial by jury, free-
dom of the press, or liberty of conscience, come
in question (in Parliament} the invasion of them
is reststed by able advocates, yet their Magna
Carta does not contain any one provision for the
security of those rights, respecting which the peo-
ple of America are most alarmed. . . those choic-
est privileges of the people are unguarded in the
British Constitution, But although . . . it may not
be thought necessary to provide limits for the leg-
islative power in that country, yet a different
opinion prevails in the United States.?

We should turn to documents written on American
shores, Spetuu.auy, to state and C(‘Jlﬁi‘l}' docuinents, for

the principal origins of the Bill of Rights. As Table [ il-
lustrates, all but the last two rights in the U.S5. Bill of
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Table 1

First Statement of Rights in U.S. Bill of Rights*

Biil of Rights Guarantee

First Document Protecting

First American Guarantee

Establishment of Religion Rights of Colonists Same {Boston) NI Constitution, Art. XIX
Free Exercise of Religion MD Act Concerning Religion Same VA Declaration of Rights, 8. 16
Free Speech MA Body of Liberties, §.12 Same PA Declaration of Rights,
Art. XII
Free Press Address to Inhabitants Same VA Declaration of Rights, 8. 12
of Quebec
Assembly Declaration and Resolves Same PA Declaration of Rights,
of the Continental Congress Art. XVI
Petition Bill of Rights (England, 1689) Declaration of Rights PA. Declaration of Rights,
and Grievances (1765), S.XIII Art. XVI
Right to Bear Arms Bill of Rights (England, 1689) PA Declaration of Rights, Same

Art. XII

Quartering Soldiers

Petition of Right (England),
S. VI

NY Charter of Liberties

Delaware Declaration of Rights,
§.21

Searches Rights of the Colonists Same (Boston) VA Declaration Rights, 8. 10
Seizures Magna Carta, C. 39 VA Declaration Rights, S. 10 Same
Grand Jury NY Charter of Liberties Same NC Declaration of Rights,
Art. VIII
Double Jeopardy MA Body of Liberties, S. 42 Same NH Bill of Rights, Art. XVI
Self-Incrimination VA Declaration of Rights, 5.8 Same Same
Due Process Magna Carta, C. 39 MD Act for the Liberties VA Declaration of Rights, S. 8
of the People
Just Compensation MA Body of Libertics, 8. 8 Same VT Declaration of Rights, Art. 11
Speedy Trial VA Declaration of Rights, S. 8 Same Same
Jury Trial Magna Carta, C. 39 MA Body of Liberties, S. 29 VA Declaration of Rights, 5. 8
Cause and Nature VA Declaration of Rights, S. 8 Same Same
of Accusation
Withesses PA Charter of Privileges, Art. V Same NI Constitution, Art. XVI
Counsel MA Body of Libertics, S. 29 Same NI Constitution, Art. XVI
Jury Tial (civil) MA Body of Liberties, S. 29 Same VA Declaration of Rights, 8. 11
Bail MA Body of Liberties, S. 18 Same VA Declaration of Rights, 8. 9
Fines Magna Carta Sects, 20-22 PA Frame of Government, VA Declaration of Rights, 8. 9
§. XVIII
Punishment MA Body of Liberties, S. 43,46 Same VA Declaration of Rights, 8. §
Rights Retained by People VA Constitution Same Ninth Amendment
Proposed Amendment 17
Reserved Powers MA Declaration of Rights, Same Same

Art. IV

England; and he attributes the first prohibition against
excessive fines to the 1682 Pennsylvania Frame of Govern-
ment, whereas it is here attributed to Magna Carta. The
difficulty in such attributions lies in the English version always
being somewhat different in intent and application. as well as
usually being less explicit and sweeping in expression.

*Source: Based on Bernard Schwartz, The Roots of the Bill of
Rights, Volume § (New York: Chelsea House Publishers, 1980),
p- 1204. Contrary to Schwartz, this author attributes more to
English common law documents. Schwartz attributes the first
prohibition on the quartering of troops to the 1683 New York
Charter of Liberties instead of the 1628 Petition of Right in
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Table 2

Amendments Proposed by State Ratifying Conventions Compared with Madison’s Original Proposed Amendments*

— —
R BErO5RE0RE Boomuptmaton

- Power Derived from the People
Government Exercised for the Common Good
. Life, Liberty, Property, and Happiness
. Right of People to Change Government
. Number of Representatives

Congressional Pay Raises

. Religious Freedom

. Right to a Free Conscience
. Free Speech

. Free to Write

. Free Press

. Assembly

. Petition and Remonstrance

. Right to Bear Arms

. Pacifists Need Not Bear Arms

. No Quartering of Troops in Peacetime
. No Quartering without Warrant

. No Double Jeopardy

. No Double Punishment

. No Self-Incrimination

. Due Process of Law Guaranteed

22. Compensate for Property Taken

23.
24.
25.
26.
27.
28,
29.
30.

3L
32
33.
34
35.
36.
37
38.
39.
40.

41,
42,

No Excessive Bail or Fines

No Cruel or Unusual Punishment
No Unreasonable Search and Seizure
Speedy and Public ‘Trial

Told Nature of Crime

Confronted with Accusers

Can Call Witnesses for Own Defense
Right to Counsel

Rights Retained by States or People
No Implied Powers for Congress

No State May Violate 8, 9, 11, or 26 above

Appeal Limited by Dollar Amount
Jury Cannot Be Bypassed

Impartial Jury from Vicinity

Jury Unanimity Required

May Challenge any Judicial Decision
Grand Jury Indictment Required
Jury Trial for Civil Cases

Separation of Powers Required
Powers Reserved to the States

MD

Ll T >

»
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* The first 42 rights are arranged in the order used by Madison in
his original version sent to the House of Representatives. Going
from left to right, the states are arranged in the order their
ratifying conventions produced a list of recommended amend-
ments, from earliest to latest. The proposed amendments for each
state are taken from Merrill Jensen, John P Kaminski, Gaspare J.

MA NH NY NC PA SC VA Madison
X X X
X X X
X X X
X X X
X X X X X X X
X X X X
X X X X X X
X X X X X
X X X X
X X X X
X X X X
X X X
X X X
X X X X X
X X X
X X X X
X X X
X
X
X X X X
X X X
X
X X X X
X X X X
X X X X
X X X X
X X X X
X X X X
X X X
X X X X
X X X
X X X
X
X
X
X X X X
X
X
X X X
X X X X X
X X X X
X X X X X X X

Saladino, et. al. eds. The Documeniary History of the
Ratification of the Constitution (Madison. Wisconsin Historical
Society, 1976), Madison’s 42 proposed rights are based on an
examination of the original document in the Nationa! Archives.
When the X under “Madison” is ifalicized it means that the
proposed right eventually was included in the U.S. Bill of Rights.
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43.
44,
45.
46.
47.
48,
49.
50.

5L
52
33.
54,
55.
56.
57.
58.
59.
60.

61.
62.
63.
64.
65.
66.
67.
68.
69.
70.

7L
72,
73.
74.
75.
76.
7.
78.
79.
80.

Bl
82,
83.
84,
85.
86.
87.
88.
B9,
90.

91.
92,
93.
94.
95,
96.
97.
98.
9.

Table 2 (cont.)
Amendments Proposed by State Ratifying Conventions Compared with Madison’s Original Proposed Amendments*

MD

Limit National Taxing Power X
No Limit on State Taxes

No Federal Election Regulation

Free Elections

No Standing Army X
State Control of Militia

State Sovereignty Retained

Limits on Judicial Power X

Treaties Accord with State Law

Concurrent Jurisdiction for State and National Courts
No Infringing of State Constitutions

State Courts to Be Used as Lower Federal Courts
Can Appeal Supreme Court Decisions

Defend Oneself in Court

Civil Control of Military

Liberty to Fish, Fowl, and Hunt

Advisory Council for President

Independent Judiciary

A

State Courts Used if Less Than X$

Trial in State Crime Occurs

Judges Hold No Other Office

4-Year Limit on Military Service

Limit on Martial Law X
No Monopolies

Reduce Jurisdiction of Supreme Court

No Titles of Nobility

Keep a Congressional Record

Publish Information on National Use of Money

Two-Thirds of Senate to Ratify Commerce Treaties
Two-Thirds of Both Houses to Pass Commerce Bills

Limit on Regulation of DC

Presidential Term

President Limited to Two Terms

Add State Judges to Impeachment Process

Senate Doesn’t Impeach Senators

Limit Use of Militia Out of State X
Judicial Salaries Not Changed

Add Requirements for Being President

Two-Thirds Vote of Both Houses Needed to Borrow Money
“Fwo-Thirds Vote of Congress Must Declare War

Habeas Corpus

Congress Sessions to Be Open

No Consecutive Terms in Senate

State Legislature Must Fill Vacant Senate Scat

Limit on Power of Lower Federal Courts

Congress May Not Assign Duties to State

Congress May Not Regulate State Paper Money

No Foreign Troops to Be Used

State Law Used on Military Bases

No Multiple Office-Holding X
Limit on Bankruptcy Laws

No Presidential Pardon for Treason

President Not the Commander of the Army

Official Form for President’s Acts

No Poll Tax

No Suspension of Laws by Executive

No Separate Emoluments

100. Judicial System May Not Be Bypassed

MA NH
X X
X X
X
X
X
X
X
X X
X X
X X

NY NC PA SC VA Madison
X X X X X
X
X X X X X

X X X
X X X X
X X X
X X
X X X X
X
X
X
X
X X X
X X X
X
X
X
X
X
X
X
X X X
X X
X X
X X
X X X
X X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X X X
X
X
X
X
X X
X X
X

Intergovernmental Perspective/Fall 1991 9



TP SR RN

[

11.
12.
13.
14,
15.

16.
17.

18.
19.

SURNE REBRN

36.

37
38.
39.
40.

41.
42

SO~ on

Table 3

Madison’s List of Proposed Amendments Compared
with Provisions in the Existing State Bills of Rights*

. Power Derived from the People
Government Exercised for the Common Good
. Life, Liberty, Property, and Happiness
. Right of the People to Change Government
. Number of Representatives

Congressional Pay Raises
Free Exercise of Religion

. Right to a Free Conscience
. Free Speech
. Free to Write

Free Press

Right to Assemble

Petition and Remonstrance
Right to Bear Arms

Pacifists Need Not Bear Arms

No Quartering of Troops in Peacetime
No Quartering without Warrant

No Double Jeopardy

No Double Punishment

. No Self-Incrimination

. Due Process of Law Guaranteed
. Compensate for Property Taken

No Excessive Bail
No Cruel or Unusual Punishment
No Unreasonable Search and Seizure

. Speedy and Public Trial Guaranteed
. Told Nature of Crime

. Confronted with Accusers

. Can Call Witnesses in Own Defense
. Right to Counsel

. Rights Retained by States or People
- No Implied Powers for Congress

. No State May Violate 8, 11, or 26 above
. Appeal Limited by Dollar Amount
. Jury Cannot Be Bypassed

Impartial Jury from Vicinity

Jury Unanimity Required

May Challenge any Judicial Decision
Grand Jury Indictment Required
Jury Trial for Civil Cases

Separation of Powers Required
Powers Reserved to States or People

DE
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* The first 42 rights are those Madison compiled and sent to the
House of Representatives. The order is that used in his list. The
rest of the rights are those found in the state bills of rights, but

MA NH NC PA VA Madison
X X X X X X
X X X X X
X X X X X
X X X X X

X

X

X X X X X X
X X X
X

X X

X X X X X
X X X X

X X X

X X X
X

X X X
X X X
X X

X

X X X X X X
X X X X X X
X X X X
X X X X
X X X X
X X X X X X
X X X X X
X X X X X X
X X X X X X
X X X X X
X X X X
X X
X

X

X

X

X X X

X

X X

X

X X

X X X X X
X X X

not in Madison’s proposed amendments. Madison's list is
taken from the original document in the National Archives.
The rights in the state bills of rights are based on the docu-
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43,
. Free Elections Protected
45,

en

JU.

51,
52.
. Justice Not Sold
54,
5.

7L
72.
73.
74.
75.

76.
. Uniform Support of Religion
78.
79.
80.

No Taxation without Consent

Frequent Elections Required

. No Standing Army Permitted
47,
. No Martial Law (suspending law)
49,

Civil Control of Military

No Compulsion to Bear Arms

N T Dot Fantoe T onsn
NGO X T dlly L.awd

No Bills of Attainder
Habeas Corpus

Location of Trial Convenient
Independent Judiciary

. Recurrence to Fundamentals

. State in Community to Vote

. Equality Is Supported

. Majority Rule Is Protected

. Frequent Meeting of Legislature

. Free Speech in Legislature

. Convenient Location of Legislature
. Public Office Not Hereditary

. No Title of Nobility

. No Emoluments or Privileges

. No Taxing of Paupers

. No Monopolies

. Collective Property Right
. No Sanguinary Laws

. Right to Common Law

Right to Migrate

No Poll Tax

No Infringing of State Constitutions
No Religious Test

Support of Public Worship

Attend Religious Instruction

Support of Public Teachers
Time to Prepare Legal Defense
Rotation in Executive Office

1 Na Muitinle Officehnldin

. No Multiple Officcholding
. Proportional Punishment
. Qualified Jurors
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E

e

Table 3 (cont.)
Madison’s List of Proposed Amendments Compared
with Provisions in the Existing State Bills of Rights*
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Office, 1907), 7 vols. When an X under under “Madison” is
italicized it means that the proposed right eventually was
included in the U.S. Bill of Rights.

ments as collected in Francis N. Thorpe, ed., The Federal and
State Constitutions, Colonial Charters, and Other Organic Laws
of the United States (Washington, DC: Government Printing
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Rights had been codified in state bills of rights by 1789.
Sixteen of the 26 rights were first codified and protected
in a document written by a colony’s government. Four
more were first codified and protected in documents
written by the Continental Congress. Thus, Table 1
shows that the Bill of Rights was not simply made up
from nothing by a few people in 1789. These rights ex-
isted in state and colonial documents.

The Limited Role of the Ratifying Conventions

There is still the third assumption to consider. It is
perhaps natural to assume that Madison used the amend-
ments proposed by the state ratifying conventions to pro-
duce his own list of proposed amendments for the Con-
gress. After all, eight of these ratifying conventions had
together proposed 100 distinct amendments, and it was
the opposition to the Constitution represented by these
proposed amendments that Madison needed to address.
As Table 2 illustrates, the 42 distinct rights contained in
Madison’s nine proposed amendments, listed in the order
he gave them as numbers 1-42 in the table, do seem to be re-
lated to what was proposed by the ratifying conventions.
However, if we use a crude measure of association to ap-
proximate the “density” of the relationship between
Madison’s list and the proposals of the state ratifying con-

ventions, we are led to a contrary conclusion,

The data on state ratifying conventions in Table 2 con-
stitute a matrix that is 8 cells wide and 100 cells from top to
bottom. The more cells that have an X in them for the ma-
trix defined by the top 42 rows (that is, the more state rati-
fying conventions that proposed one of the amendments
that ended up in Madison’s list), the denser the relation-
ship between Madison’s list and the convention proposals.
Thirty-five percent of the cells are filled (116 out of 336)
which suggests a modest relationship between the two
sets of proposals. However, if we identify the proposed
amendments made by the state ratifying conventions that
most directly addressed the protection of state sovereignty
(numbers 31, 32, and 42-53), only 3 of these 14 proposals
made it onto Madison’s list; the density for the 14 proposals
is 46 percent (51 out of 112 cells). ‘That is, while there is a
modest relationship between what Madison put in his list
and what the states proposed, Madison avoided almost all of
the amendments that the state ratifying conventions wanted
most—namely, reinforcements for state sovereignty.

Madison needed to make some connection with state
interests to mollify the Antifederalists, but he did not like
most of what the states proposed. The tactic he fastened
on was to exploit seams in the Antifederalist position.
Americans who argued most vigorously against the pro-
posed Constitution offered three different kinds of
amendments that were often intertwined and confused.
One type of amendment was aimed at limiting the federal
government by withholding a specific power. Examples in-
cluded prohibitions on direct taxes, monopolies, and bor-
rowing money on credit. A second type of amendment al-
tered an institution in such a way as to pull teeth.
Examples included making senators ineligible for concur-
rent terms, giving state and national courts concurrent ju-
risdiction, and requiring a two-thirds vote in both houses
for any bill dealing with navigation or commerce.

A third type of amendment was one suitable for a bill
of rights as we now understand it. Examples included pro-
tection of the rights to speak, write, publish, assemble,

and petition (rights that safeguarded the ability of a peo-

ple to organize politically), as well as prohibitions on
self-incrimination, double jeopardy, excessive bail, and
searches without a warrant (rights that defined an impar-
tial legal system). One can see in Madison’s selection pro-
cess a clear inclination toward the third over the first two
kinds of amendments.

In effect, then, Madison avoided any alternation in
the institutions defined by the U.S. Constitution, largely
ignored specific prohibitions on national power, and opted
instead for a list of rights that would connect clearly with the
preferences of state governments, but would not increase
state power vis-a-vis the federal government as defined in
the Constitution. The states’ concerns about powers and
rights were subtly shifted to a focus only on rights.

This finesse upset some Antifederalists, who argued
that Madigson had “thrown a tub 1o the whale” (that is,
created a distraction to deflect attention from the real issue),
but it worked very well for one critical reason: Madison used
the bills of rights attached to the state constitutions as his
model. The Antifederalists had difficulty opposing
Madison’s use of this model because it was of their own mak-
ing and was part of what they were demanding. Madison of-
fered the Antifederalists the “paper barriers™ he felt were
ineffective in existing state constitutions, and the An-
tifederalists had either to accept such amendments as useful
or to admit the truth of Madison's “paper barrier” argument.

The Centrality of State Bills of Rights

An examination of the state bills of rights written be-
tween 1776 and 1787 shows that Madison effectively ex-
tracted the least common denominator from them as the
basis for his proposed list of amendments, excepting those
rights that might reduce the power of the federal govern-
ment. Almost every one of the 26 rights in the U.S. Bill of
Rights could be found in two or three state documents,
and most of them in five or more.”

The state bills of rights typically contained a more ex-
tensive listing than did the national version. Maryland’s 1776
document listed 49 rights in 42 sections; Massachusetts
(1780) listed 49 rights in 30 sections; and New Hampshire
(1784) listed 50 rights in 38 sections.® Virginia’s (1776) 42
rights and Pennsylvania’s (1776) 35 rights came closest to du-
plicating the content of the U.S. Bill of Rights.’

Table 3 shows clearly the strong connection be-
tween the state bills of rights and Madison’s proposed
amendments. If we look at the matrix formed by the 42
rights on Madison’s list and the seven state bills of
rights, 59 percent of the cellsin the matrixare filled (173
out 294) compared to the 35 percent density between
Madison’s list and the amendments proposed by the
state ratifying conventions. If we construct a matrix us-
ing the contents of the state bills of rights and the rights
on Madison’s list that were eventually ratified as the
U.S. Bill of Rights, we find that the percentage of the
matrix filled rises to 71 percent (129 out of 182 cells),
compared with 45 percent (81 out of 182) when compar-
ing the state ratifying convention proposals with the
rights ratified as part of the U.S. Bill of Rights.

The density of the relationship between Madison’s
list and the final Bill of Rights appears to be about 60 per-
cent stronger than either of them is with the list of amend-
ments proposed by the state ratifying conventions. Of
course, the members of the ratifying conventions were
working from expectations created by their respective
state constitutions and bills of rights, which explains the
strength of the relationship between their proposals and
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Madison’s list; but the significantly stronger relationship
between the state bills of rights and the U.S. Bill of Rights
indicates that, ultimately, the state documents were the
basis for the form and content of the national document.

A final comparison between Table 2 and Table 3 indi-
cates another connection between the state and national
documents. The listing for the two tables is the same for
the first 42 rights because these are, in each case, the rights
contained in Madison’s proposed amendmenits in the order
in which he proposed ithem. However, the rights listed after
number 42 vary in the two tables depending on the content
of the documents being examined.

In Thble 3, rights 43-52 have a very high density. They
also happen to be addressed successfully in the body of the

U.S. Constitution proper, as are 55, 61-65, and 81, In other

words, many provisions commonly found in state bills of
rights had been addressed in the Constitution and did not
need to be included in the Bill of Rights. Also, only a few of
these provisions from the state bills of rights are directly con-
tradicted by anything in the Constitution. The importance of
the state constitutions for the federal Constitution is thus
even stronger than is apparent from an examination of the
Bill of Rights alone. If we look at the list of proposals from
the state ratifying conventions, however, only eight are ad-
dressed in the Constitution proper, while at least 20 of the
remaining proposals are directly contradicted by provisions
in the Constitution. The state constitutions and their respec-
tive bills of rights, not the amendments proposed by state ra-
tifying conventions, are the immediate source from which
the U.S. Bill of Rights was derived.

Conclusion

Students of American politics sometimes speak of the
states as laboratories for innovative policies that, after an
initial trial by states, eventually form the basis for much
legislation by the Congress. However, innovation in
American rights protection is usually portrayed as begin-
ning with the U.S. Supreme Court and as being imposed on
the states. Although there is considerable truth in this view,
it holds primarily only for the period of the 1940s to the
1970s. It is worth remembering that the very idea of a written
bilt of rights attached to a constitution, as well as the content
of the U.S. Bill of Rights, were first developed by the sta-
tes—namely, the people of the original 13 states who wrote
our first constitutions.

Donald S. Lutz is professor of political science,
University of Houston.
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Rights: The States and the Federal Government
{continued from page 5)

with “freedom of contract” and “property rights.” Generally,
these decisions limited the efforts of the progressive states
to come to grips with the social problems of the industrial
revolution. The court invented the doctrine of substantive
due process, which, as applied to the states, limited the pos-
sibility of state legislation in such matters as regulation of
wages and hours or the organization of unions on the
grounds that such actions by their very nature violated the
substance of rights. The Court’s rulings did much to bring
about later federal intervention in those fields.

Beginning with Gitlow v. New York, the U.S, Supreme
Court began to apply other provisions of the Bili of Rights
to the states, especially those relating to the First Amend-
ment freedoms, particularly rights of free speech (later
expanded to free expression) and church-state issues. Be-
ginning in 1940, but most especially after Earl Warren be-
came Chief Justice of the United Statesin 1953, the Court
began applying other articles of the Bill of Rights to the
states, although still selectively, especially rights of priva-
cy and rights associated with criminal justice and obscen-
ity. In so doing, the court sought toachieve greater nation-
al uniformity on rights matters. Since its high-water mark
in the late 1960s, the Court has had to draw back from
some of its more far-reaching decisions to establish na-
tional uniformity because they simply did not work.
Procedurally, they placed an intolerable burden on the
nine justices, who had to sit almost as a local court on mat-
ters which required adjudication within the states them-
selves. From a larger perspective, the Court tried to
create national standards where the great diversity of the
United States, a pluralism upon which Americans pride
themselves, required other solutions.

Even more far-reaching was the Warren court’s inter-
vention in state governmental processes. With landmark
decisions on reapportionment, beginning with Baker v.
Carr (1962), federal court standards were applied, on Bill
of Rights grounds, in an area that had always been left to
state political processes. Paradoxically, the political effect
of those decisions was to strengthen state government by
making it more responsive to the new needs of suburbia.
In the 1970s, the Court entered into such traditionally

state fields as abortion. These and subsequent rulings

leave many constitutional lawyers with the feeling that the

Court has turned matters on their head and that the con-
stitutional protections the Bill of Rights was designed to
provide for states, as well as individuals, have been con-
signed to the political process.

Today, both the federal government and the statesac-
tively pursue the protection of rights. U.S. Supreme
Court intervention is more directed to fine tuning than to
massive change, while many state supreme courts keep

raising rights standards on state constitutional grounds.
Daniel J. Elazar is director of the Center for the

v
Study of Federalism, Temple University.
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Interjurisdictional Tax
and Policy Competition:
Good or Bad for the Federal System?

What are the benefits and costs of interjurisdictional competition?
Does competition improve efficiency or lead to a less equitable system of
state and local finance? Is competition a zero-sum game or does it expand
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Competition among State and Local Governments:
Efficiency and Equity in American Federalism

American state and local governments are the focus of increasing
attention as we near the end of the 20th century. Since 1978, real federal
aid has declined and more federal mandates have becn imposed, while
state and local policymakers have faced continuing citizen concerns about
taxes. Interest in the effects of competition among states and local
governments has been sparked by these and other changes in the federal
system. Governments make use of public service, tax, and regulatory
policies in efforts to compete with each other. The contributors take a
fresh look at the effects of competition. Questions addressed include how
competition affects the taxing, spending, and redistributive behavior of
governments, and competition for economic development. Two decades
ago, policymakers and analysts were nearly uniform in decrying the
detrimental effects of competition on public service levels and tax
systems. Now, there is a growing realization that such competition can,
under certain circumstances, have beneficial effects. The book was edited
by Daphne A. Kenyon and John Kincaid and was pubiished by The Urban
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The Legacy
of
19th-Century
State

Bills of Rights

Kermit L. Hall

In the past decade, state constitutions and
their accompanying bills and declarations of
rights have stirred considerable attention.
Much of this interest stems from a belief that, in
the face of an increasingly conservative U.S. Su-
preme Court, state high-court judges can raise
the ceiling of rights well above the minimum
floor already provided by the federal courts.
Former Supreme Court Justice William J.
Brennan and Oregon Supreme Court Judge
Hans Linde, for example, have inspired much of
this enthusiasm for state constitutional law.!
They frequently point to 19th century state con-
stitutional history to demonstrate the advantages
of local control and state judicial review. Al-
though this call for a revitalization of state-based
constitutional rights has considerable merit,
19th century state constitutional history had its
darker side, one that raises concerns about how
well national rights can be protected through
state constitutions and bills of rights.

Neglect of State Bills of Rights

The new attention to the state constitutional tradi-
tion is welcome, if for no other reason than it has been
neglected for so long. The story of our federal constitu-
tional history has been explained from the top down
rather than the bottom up, a perspective encouraged by
the stability of the federal government and the difficulty
of generalizing about constitutional developments in 50
states. The United States, after all, has had only one
constitutional convention (in Philadelphia in 1787); the
states have held more than 230 separate conventions.
Since the beginning of the republic, there has never been
a three-year period in which at least one state constitu-
tional convention has not met. The 50 states have
operated under no fewer than 146 different constitutions,
with most states having had two or more. Through 1988,
more than 8,000 amendments have been proposed, and
more than 5,000 of these have been added to the organic
laws of the states.

The bills and declarations of rights connected with
these state documents were, after all, the first American
charters of liberty. The Massachusetts Constitution of
1780 is the oldest written constitution still in effect in the
modern world. The drafters of the federal Bill of Rights,
moreover, borrowed extensively from the early state
experience, which in turn derived from the strong
covenantal tradition in the colonies. That tradition
included the Mayflower Compact of 1620, the charters of
the original colonies, and later the town covenants of the
colonial frontier. All of the rights eventually recognized in
the federal Bill of Rights had previously been spelled out
in one or more of these early documents.

Limits of U.S. Bill of Rights

State bills of rights continued to be important in the
19th century, despite the presence of the first ten
amendments to the new federal Constitution. The
framers of the U.S. Bill of Rights had an opportunity to
apply those rights protections to the states, but they
decided that the Bill of Rights should apply only against
the federal government. James Madison, the architect of
both the Constitution and the Bill of Rights, was
convinced that state constitutions alone were inadequate
to protect minority rights. Accordingly, he offered as part
of his proposed Bill of Rights an amendment providing
that “No State shall infringe the right of trial by Jury in
criminal cases, nor the right of conscience, nor the
freedom of speech or of the press.”? Because these
puarantees would go into the Constitution, Madison
believed that “independent tribunals of justice will consider
themselves in a peculiar manner the guardians of those
rights.”* Madison concluded that this judicially enforced
national restriction against the states was essential if local
majorities were to be prevented from abusing minority
rights. The Senate, however, rejected his proposal.

Throughout the 19th century, therefore, the Bill of
Rights only limited the federal government. Chief Justice
John Marshall sanctioned this view in Barron v. Baltimore
(1833); there the matter stood until ratification of the 14th
Amendment in 1868. That amendment granted signifi-
cant new authority to the federal government to prevent
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the states from interfering with due process of law, equal
protection of the laws, and the privileges and immunities of
citizens of the United States. The Supreme Court, however,
concluded that the state action provision of the amendment
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amendment) the various guarantees of the Bill of Rights.
The justices did not embrace the concept of incorporation
until the 1920s, and even then, they did so only selectively.

For most of our history, therefore, state bills of rights
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tal invasion of personal liberty. Wrenching any generaliza-
tions about these documents from the welter of 19th
century state constitutional activity is complicated, in part
because it has been so little studied. Still, patterns do
emerge, and those patterns caution us against relying too

fully on state constitutional authority to safeguard 11berty

Popular Consent and Control as Limits on Rights

Such prudence is in order because popular control
and consent were the most important sources of 19th
century state constitutions. Consmuuons became lengthy
documents filled with seemingly endless details that made
them and their bills of rights less and less statements of fun-
damental principles and more and more super-legislation.
For example, the decision by Wyoming constitution-
makers in 1890 to proscribe certain school textbooks af-
firmed that whomever controlled the course of constitution-
al change could also mold constitutionally mandated
rights. Politicians frustrated by the regular legislative process
turned to constitutional conventions and the amending
process to secure social and economic objectives, a devel-
opment that weakened the rhetorical power of bills of
rights. State constitutions became law codes rather than
fundamental frames of government.

The comparative brevity of the federal Constitution
hasbeen a source of its sirength. It is composed of approx-
imately 7,400 words; only the Vermont constitution is
shorter, at an estimated 6,600 words. In 1776, the average
length of state constitutions was 7,150 words; by 1900, it
had ballooned to approximately 29,000 words, somewhat
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century state constitutions became remarkably pliable
documents of modest age, and they increasingly paled be-
fore the federal Constitution as stable representations of
fundamental principles and timeless structures designed
to distribute and protect rights fairly.

The emphasis on popular consent and control also
eroded the independence of 19th century state supreme
courts. The justices of the U.S. Supreme Court were
appointed for good behavior; their independence enabled
them to promote the institution of judicial review and the
concept that the justices alone could conclusively inter-
pret the federal Bill of Rights. The state appellate
judiciary developed in exactly the other way. Beginning in
the 1840s, state constitutional reformers succeeded in
making the highest judgeships in most of the states
electwe offlces of 11m1ted terms rather than appointive
positions held during good behavior. Local majorities
were able to control the scope of state bills of rights through
the pressures they brought to bear on elected judges as well
as the influence they exercised in constitutional conventions
and over the amending process.

The result was considerable varicty in the rights
enumerated in the state documents, often differing
interpretations of the scope of those rights from state to
state, and even instances when enumerated rights were
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Supreme Court heard few direct challenges to freedom of
speech and press before World War I involving the states
(or the Congress for that matter) because it refused to
incorporate the Bill of Rights through the 14th Amend-

ment. TInder thege circumetancec. constitutional nrotection
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of speech fell exclusively under state bills of rights. Yet there
is only a handful of reported cases dealing with freedom of
expression during the entire century, even though every
state constitution, in one form or another, protected these
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democratic self-governance today were barely enforced asa
matter of state constitutional law in the 19th century. In the
pre-Civil War era, for example, many state courts (hoth
North and South) interpreted the speech and press clauses

of their constitutiong in wavs that muzzled abolitionist and
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anti-slavery advocates.

Religious Freedom

The status of religious freedom during the 19th
century offers another example of the way in which state
bills of rights often yielded before majority social
pressures. As G. Alan ‘Tarr has explained, the new
American states did not so much guarantee freedom of
religion as regularize the relationship between church
and state within their borders.? While state-established
churches persisted, early constitution-makers framed bills
of rights that repudiated the colonial practices whereby
government either infringed on rights to worship in faiths
other than the established church or collected taxes for
the established church. As Tarr reminds us, the liberal
Pennsylvania Constitution of 1776 set the standard for the
19th century, although some states adopted it sooner than
others. The Pennsylvania document guaranteed that “all
men have a natural and indefeasible right to worship
Almighty God according to the dictates of their own
conscience; that no man can of right be compelled to
attend, erect, or support any place of worship, or to
maintain any ministry, against his consent.”®

Early 19th century constitution-makers also recog-
nized the existence of God and the dependence of the
state on God’s favor. The New Jersey Constitution of
1844, for example, attributed both the civil and religious
liberty of the state to the guiding hand of God. This
provision, however, offered scant protection to nonbe-
lievers, which is what its framers intended. The prevailing
assumption was that government protected religion
generally and Protestant Christianity in particular. Reli-
gion clauses in state constitutions reinforced the impact
on religion of society and government while simulta-
neously blunting the intrusion by government into the
religious sphere. Prevailing interpretations of state bills of
rights, therefore, permitted government officials to
prosecute blasphemers of the Protestant church and
merchants who insisted on doing business on Sunday.

Beginning in the 1850s, the ethnic and religiocus
upheavals associated with immigration inspired state
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constitution-makers to reformulate religion clauses. The
leaders of the emerging Roman Catholic church in New
York City and Boston, for example, charged that public
education indoctrinated students in the Protestant ethic
to the exclusion of other religious beliefs. Even more
important, they complained that public revenues should
not be used exclusively for schools that preached only
Protestant learning. The Protestant majorities in state
constitutional conventions and legislatures did not re-
spond to these demands by redistributing funds; instead,
they reformulated the religion and education provisions
of their constitutions to take account of the newcomers
while maintaining Protestant hegemony. In almost every
instance, eastern states adopted constitutional language
that made it a matter of right that public funds could not
be diverted for denominational purposes and prohibited
schools that received those funds from carrying out any
religious practices. Where the impact of immigration was
less direct, traditional practices continued. In the
post-Civil War period, for example, Mississippi retained a
constitutional requirement for Bible reading in schools.
Constitution-makers in other southern states embraced
language that either permitted or required this practice in
the schools. The decision to include such an item in their
bills of rights suggests that without them, the practices
would probably have been prohibited.

Settlers in the trans-Mississippi West carried much of
their eastern constitutional baggage with them, including
attitudes toward religious freedom. The Oregon Consti-
tution of 1859, for example, closely paralleled its Indiana
counterpart, including in almost exact form the latter’s
bill of rights. As the West matured, however, forces of
popular control and consent reacted to local circumstances
by leaving their own often unique impact on state bills of
rights. The Washington Constitution of 1889 affirmed the
independence of the West by declaring that public schools
“shall be forever free from sectarian control or influence”
and forbidding the expenditure of public money on any
“religious worship, exercise or institution” or the “support of
any religious establishment.”?

Minority Rights

Western constitution-makers innovated in other
areas as well. Even as a territory, Wyoming in 1869
extended the right to vote to women; by the time the 19th
Amendment to the U.S, Constitution was ratified in 1920,
17 states west of the Mississippi River had authorized
female suffrage. One by one, the arid states of the far
West followed the example of Colorado in 1879, when
that state’s constitution-makers declared water a public
property right to be distributed in the best interests of the
people of the state. Taken together, these developments
underscore the pragmatic and reactive nature of 19th
century state protection of rights.

Popular consent and control also limited the sweep of
rights guaranteed to racial minorities. Persons of African-
American and Chinese descent suffered because of their
minority status, despite the constitutional wording guar-
anteeing individual liberty. Constitutions drawn in the
southern states, for example, included provisions that

enslaved African-Americans before the Civil War and
segregated them after Reconstruction. Chinese-Ameri-
cans in the West were systematically denied basic political,
social, and economic rights. Popularly elected state
supreme court justices in both sections of the country did
little to protect either group.

The traditions of constitutionally accepted 19th
century discrimination died hard. Only the organized
litigation efforts of the American Civil Liberties Union,
the International Labor Defense, and the National
Association for the Advancement of Colored People in
the federal courts produced meaningful change in this
century. These organizations developed constitutional
strategies that ultimately enlisted the national power of
independent federal judges to break African-American
and other minorities free of the grasp of oppressive state
majorities,

Judicial Independence vs. Popular Control

The contemporary lessons to be drawn from the 19th
century history of state bills of rights are two-fold. The
first is that an important tradition of rights has existed in
the states, and that tradition remains an inspiration today.
Despite the majoritarian forces of consent and control
and despite the degeneration of many state constitutions
into law codes filled with super-legislation, these docu-
ments persist as bulwarks of individual liberty. Yet, if the
states have been, from time-to-time, creative laboratories
for the constitutional protection of individual rights, the
19th century record also reminds us of their limitations.
Because state constitutions rested so heavily on popular
consent and control, the judicially interpreted federal Bill
of Rights developed in this century as the best means of
protecting local minorities in the states from politically
dominant majorities. Of course, we ignore state bills of
rights at our peril, as both Justice Brennan and Judge
Linde have so wisely reminded us. Yet we should also
heed Madison’s admonition of two centuries ago that the
federal Bill of Rights interpreted by an independent
judiciary provides the best possible protection for liberty
in all of the states.

Kermit L. Hall is professor of history and law, Uni-
versity of Florida.
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! William J. Brennan, “State Constitutions and the Protection of
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Federal-State
Relations

in the
Habeas
Corpus
Process

Daniel E. Lungren

The often arcane process of federal habeas
corpus review is an important component of our
criminal justice system. Since 1867, this statu-
tory process has permitted convicted state pris-
oners to ask a federal court to determine wheth-
er their constitutional rights may have been
violated in the state process that resulted in
“custody.”

At stake in the habeas corpus process are decisions made by
two sovereign court systems. The first entails the state court
process that produced a conviction and a sentence of con-
finement (which also has been upheld by the state supreme
court and which the U.S. Supreme Court has decided not to
review). This is the direct review process through which the
state seeks to enforce its criminal laws.

The second process involves the federal court review
of whether any federal rights were violated during the first
process. This is the secondary or collateral stage of review.

Not surprisingly, decisions made in this area of con-
current sovereignty can be the source of great friction be-
tween the states and the federal government. Repeatedly,
the U.S. Supreme Court has emphasized that feder-
al-state relations and delicate federalism interests must
be taken into account under this process.

Unfortunately, the federal habeas corpus process is not
working as it should. Several studies, including that of a spe-
cial committee chaired by former U.S. Supreme Court Jus-
tice Lewis F. Powell, Jr., have concluded that the process is
in dire need of reform because it permits unnecessary delay
and repetitious litigation.! In the current congressional de-
bate, a critical policy question is how best to reform the
habeas corpus process to deal with these problems while be-
ing sensitive to federalism concerns.?

On July 11, 1991, ihe U.S. Senate, in an overwheim-
ing bipartisan vote, adopted legislation to redress these
problems. One central feature of the reform legistation
seeks to strike a proper federalism balance as state court
rulings are reviewed in federal court. The “full and fair
adjudication” standard involves the proper standard of re-
view of state court judgments that are collaterally chal-
lenged by state prisoners in federal court.

As the attorney general of our most populous state, 1
believe the full and fair adjudication proposal is perhaps the
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of the federal habeas corpus process. I have been a
long-time advocate of this proposal, which is similar to legis-
lation 1 repeatedly introduced and co-sponsored while a
member of the House of Representatives.’ In 1984, the Sen-
ate also approved a similar proposal by a vote of 67 to 9.%

The full and fair adjudication standard is central to
any genuine reform because it involves the essence, func-
tion, and scope of federal habeas corpus review. Specifi-
cally, in our federal form of government, this reform pro-
posal raises the issue of what review should be available
on a writ of federal habeas corpus filed after the state trial,
state appeal, and state collateral proceedings and cer-
tiorari review by the United States Supreme Court. Put
another way, why should matters fully and fairly decided
by competent state courts be subjected to relitigation in
the lower federal courts?

There are at least five reasons why the full and fair ad-
judication standard is an essential part of any congres-
sional reform.

1. Federalism Concerns/Deference to State Courts

The full and fair adjudication standard best fulfills
the principles of federalism and respects the role and
integrity of state court processes. We cannot lose sight
of the fact thatin the federal habeasproceeding, the en-
forcement of state criminal laws by the state in state forums
is at stake. Moreover, in our federal form of government,
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state courts are co-equal with their federal counterparts and
have the same obligation to apply constitutional and federal
rights. To permit federal intrusion and independent relitiga-
tion in lower federal courts of matters properly and reason-
ably decided in state court is to relegate state courts to mere
fact-finding commissions whose decisions are subject to ulti-
mate review and resolution by federal district courts and
courts of appeal.

Simply stated, federal courts are not superior to
state courts merely because the habeas corpus statute af-
fords them the last word and opportunity for review. U.S.
Supreme Court Justice Sandra Day O’Connor did not be-
come a more competent judge when she made the transi-
tion from the state courts to the federal judiciary. Nor did
California Supreme Court Chief Justice Malcolm Lucas
become less competent when he left the federal bench to
join California’s highest court. Yet, current habeas corpus
proceedings treat state and federal judges as if they were
vastly different in their ability to interpret and apply con-
stitutional law. Historically, state courts have been the
primary tribunals for adjudicating criminal laws. Federal
intrusion into state court rulings should be the exception,
not the norm.

The Congress should confront the matter squarely. If
it concludes that state courts are unable to apply constitu-
tional rights in as competent a manner as federal courts—
a proposition I wholly reject—then it should permit state
prosecutors to bring their cases in federal court in the first
instance at the trial level. At least this would avoid duplica-
tive rounds of litigation of the same issue.

Former state appellate court judge and now U.S. Su-
preme Court Justice Sandra Day O’Connor recently dis-
cussed the problem in this way:

When a federal court decides independently
a question that has been decided by several state
courts, it shows a lack of respect for those state
proceedings. Why do we allow relitigation of
these claims in federal court? The answer cannot
be that two rounds of review are better than one,
because federal habeas does not involve the cu-
mulation of judgments. Federal court determina-
tion of federal questions in habeas is indepen-
dent of what the state courts determined, and is
dispositive; the state court determinations are
rendered a nullity. Independent federal court re-
litigation of issues that have been fully and fairly liti-
gated by state courts may help to achieve a measure
of national uniformity, but it seems to me that
much of what motivates independent federal
inquiry is the notion that federal courts are better
at deciding questions of federal law than are the
state courts. I wonder if this is necessarily true
when it concerns the kinds of federal questions that
arise repeatedly in state criminal trials.®

As a state judge, Sandra Day O’Connor also noted
the importance of enhancing the role of our coequal judi-
cial systems:

If our nation’s bifurcated judicial system is to
be retained, as I am sure it will be, it is clear that
we should strive to make both the federal and the
state systems strong, independent, and viable.

State courts will undoubtedly continue in the fu-
ture to litigate federal constitutional questions.
State judges in assuming office take an oath to
support the federal as well as the state constitu-
tion. State judges do in fact rise to the occasion
when given the responsibility and opportunity to do
so. It is a step in the right direction to defer to the
state courts and give finality to their judgments on
federal constitutional questions where a fufl and
fair adjudication has been given in the state court.®

2. Consistent with Prior Standard of Review

The full and fair adjudication standard would
reinstate the standard for federal court review that had
long been recognized by the Supreme Court. In one
opinion from 1944, the Court noted that a refusal to defer
to state courts is justified only “where resort to state court
remedies has failed to afford full and fair adjudication of
the federal contentions raised. either because in the
particular case the remedy afforded by state law proves in
practice unavailable or seriously inadequate.™ This rule
of deference should apply equally today.

3. Collateral Nature of Remedy

The full and fair adjudication standard is more
consistent with the collateral or secondary nature of the
federal habeas corpus process. We must keep in mind that
federal habeas review occurs after scveral stages of
judicial review have already transpired. As one commen-
tator concisely posed the central question: “Must there be
further supervision if the Supreme Court has had a chance
to review the case [on direct review] and has chosen not to,
and if the federal district court finds [on collateral review]
that the state has afforded fair process for the litigation of
federal rights?”®

The full and fair adjudication standard takes into
account the secondary nature of the habeas corpus remedy
because it respects the trial and appeal in the state forum as
the “main event,” which has already been subject to
certiorari review by the U.S. Supreme Court. As the Court
has emphasized in a related context, “It must be remem-
bered that direct appeal is the primary avenue for review of a
conviction or sentence. . . . The role of federal habeas
proceedings, while important in assuring that constitutional
rights are observed, is secondary and limited. Federal courts
are not forums in which to relitigate state trials.”™

4, Federal Habeas Review Retained

Contrary to the assertion of opponents, the proposed
full and fair adjudication standard would not deprive
federal courts of post-conviction review. Federal habeas
review would be preserved in at least two important
respects. State decisions would be open to relitigation
whenever an adequate remedy for considering and
deciding a prisoner’s claims had not been provided at the
state level. For example, federal review would be
available if a state court clearly disregarded applicable
federal law. Second, and perhaps most significantly, this
determination would be made by the federal habeas
corpus court. Consequently, under the full and fair
adjudication standard, federal courts could still correct
state decisions that were decided unjustly. Under this
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standard, federal courts would merely be relieved of the
burden of reviewing issues that were fully and fairly
adjudicated in state court.

5. Conservation of Judicial Resources

The full and fair adjudication standard conserves
already scarce judicial resources for questions that truly
warrant reexamination. The standard protects the federal
interest in uniform application of constitutional principles
at the same time that it respects the role of state courts in
our federal system.

The most effective manner to accommodate the
divergent interests affected by federal habeas corpus
review is under the full and fair adjudication standard.
Only in this way may the integrity of state court processes
be preserved while criminal defendants retain a right of
federal review of those infrequent state court rulings that
may encroach on essential constitutional rights. In this
way, the original essence, function, and scope of federal
habeas corpus review may be attained.

Conclusion

The objective of the full and fair adjudication
standard is to avoid relitigation of state court issues fully
and fairly resolved, unless truly warranted. The 1983 U.S.
Senate report put it best:

Overturning a state judgment—often years
later and after a defendant hasbeen accorded the
various remedies and layers of review available in
the state courts—should require a finding by the
federal habeas court that something more substan-
tial was amiss in the state proceeding than a mere
difference of opinion regarding a matter on which
Judges may reasonably disagree.®

A reasonable “full and fair” standard attains the
proper balance in federal-state relations in the habeas
corpus area. This standard provides due deference to
state court decisions while preserving federal review of
rulings in which constitutional violations may have oc-
curred or in which U.S. Supreme Court precedent has
been disregarded. In this way, respect is afforded the cen-
tral role of state courts in criminal justice and in our feder-
al system, and criminal defendants retain a right of federal
review for those instances where it is warranted.

Daniel E. Lungren is Attorney General of Califor-
nia and previously served for ten years as a member of
Congress on the House Judiciary Committee. This is
an edited and updated version of his testimony before
the House Judiciary Subcommittee on Civil and Con-
stitutional Rights on June 27, 1991

Notes

! Judicial Conference of the United States, Report and Proposal
of the Ad Hoc Comniittee on Federal Habeas Coipus in Capital
Cases, August 23, 1989. [Powell Committee Report]

ZSignificantly, the current habeas corpus reforms, including the
“full and fair” standard, do not implicate the Great Writ in the
Constitution, U.S. Constitution, art [, 9, cl.2, but instead are
matters of statutory concern. See Powell Committee Report, p.
4, n. 2; see also “Federal Habeas Corpus Review of State

Judgments,” University of Michigan Journal of Law 22 (1989}
901, 918-20. There is no constitutional right of post-conviction
federal review of state court judgments, In fact, a statitory right to
federal habeas corpus for state prisoners did not come into
existence until the Habeas Corpus Act of 1867, Ch. 28, 14 Stat.
385

3See H.R. 1333, 100th Cong,, 1st Sess. (1987 H.R. 1127, 99th
Cong., 1st Sess. (1985); H.R. 2238, 98th Cong., 1st Sess. (1983);
H.R. 6050, 97th Cong., 2d Sess. (1982); see also H.R. 2151, title
VI, 98th Cong,, 1st Sess. (1983); H.R. 7117, title III, 97th Cong.,
2d Sess. (1982).

*8. 1763, 98th Cong,, 1st Sess., Congressional Record, February 6,
1984, §9778-9795,

$“Local Control of Crime.” Speech by Justice Sandra Day
O'Connor at the Attorney General’s Crime Summit, Washing-
ton, DC, March 4, 1991. (Emphasis added.)

®Sandra Day O’Connor, “Trends in the Relationship between
the Federal and State Courts from the Perspective of a State
Court Tudge,” William and Mary Law Review 22 (1981) 801,
814-15. (Emphasis in original.)

"Ex parte Hawk, 321 U.S. 114, 118 (1944).

% Bator, “Finality in Criminal Law and Federal Habeas Corpus
for State Prisoners,” Harvard Law Review 76 (1963): 441, 524.

? Barefoot v. Estelle, 463 U.S. 880, 887 (1983). {Emphasis added.)

15, Rep. No. 226, 98th Cong,, 1st Sess. 26 (1983). (Emphasis added.)

State Regulation of Banks
in an Era of Deregulation

This policy report examines the key intergovernmental
regulatory issues arising from the changing economic and
institutional structure of the banking and financial services
industry. It reviews the history of bank regulation and ana-
lyzes current issues, focusing on the purpose and scope of
regulation and the effects of deregulation on the operation
of the American system of dual federal-state banking regu-
lation. The report also evaluates and makes recommenda-
tions on regulatory proposals.

A-110 1988 $10

State Taxation of Banks:
Issues and Options

This is the second report in a two-part study of state regula-
tion and taxation of banking. The study focuses on taxation
of banks, including review of constitutional and legal issues,
tax policy, defining a taxable entity, net income tax base,
administration, and current practice.

M-168 1989 $10

State and Federal Regulation of Banking:
A Roundtable Discussion

At the June 1988 Commission meeting, this roundtable
discussion was held to offer differing points of view on
current legislative proposals concerning bank regulation.
The participants were James Chessen, American Bankers
Association; David T. Halvorson, New York State Banking
Department; Sandra B. McCray, ACIR; Kathleen O'Day,
Federal Reserve Board; and Keith Scarborough, Independ-
ent Bankers Association of America.

M-162 1988 $5
(see page 57 for order form)

20 Intergovernmental Perspective/Fall 1991



State
Supreme
Courts

in our
Evolving
Federal
System

Ellen A. Peters

Most scholarly writing about the role of su-
preme courts has taken as its model the Su-
preme Court of the United States. From the
vantage point of federalism, it is time to explore
the extent to which the federal model informs
the constitutional role of state supreme courts,
to inquire whether state supreme courts are
merely minor versions, say, third cousins twice
removed, of their federal counterpart.

Drawing on the Connecticut experience, I would like to
suggest that there are significant systemic differences be-
tween the pursuit of constitutional business in the Su-
preme Court in Washington and in the high courts of the
various states. Federal and state courts do not necessarily
(1) share the same constitutional heritage, (2) operate
with the same degree of accountability for their constitu-
tional decisions, (3) confront the same mix of cases on
their judicial agenda, or (4) rely on the same methodology
to reach their constitutional decisions.

Our Multifaceted Constitutional Heritage

Connecticut’s constitutional heritage, which pre-
dates the federal Constitution, begins with a 1636
constitutional document known as the Fundamental Orders.
Only in 1818 did Connecticut adopt a constitution in a more
familiar modern form.! Even today, though, both constitu-
tions continue to guide state constitutional law.

Prior to 1818, late 18th century legal commentators,
such as Judge Jesse Root, emphasized the responsibility of
civil government, in implementing the constitution adopted
by the people, to ensure “the advancement of order, peace
and happiness in society, by protecting its members in the
quiet enjoyment of their natural, civil and religious rights
and liberties.”? For the protection of these well understood
human rights, commentators and courts invoked, without
significant differentiation, common law, natural law, and
statutory principles, all of which they endowed with what we
would today call a constitutional penumbra.

At that time, the only textual basis for individual
rights in Connecticut was a statutory declaration of rights
in the preamble to Ludlow’s Code of 1650.> Grounded in
the common law, the preamble was viewed as having
established an inviolable bulwark for the protection of
individual rights. “Abridgements perpetrated by the
government were considered void on their face and courts
were to refuse to enforce them.”

Even after adoption of the 1818 constitution, which
contained a formal bill of rights, Connecticut courts
continned to look to statutory law as a source of
constitutional protection. In State v. Lamme,® we recently
concluded that Connecticut constitutional law, like the
federal rule of Terry v. Ohio, permits brief police detentions,
without a warrant, for the purpose of an investigation
limited in scope and time. The precise legal question was
whether such detentions violate the provision, dating back to
our 1818 constitution, that “[n]o person shall be arrested,
detained or punished, except in cases clearly warranted by
law.”® This provision has no counterpart in the federal
Constitution. Inquiry into this section’s judicial history led us
to the 1837 case of Jackson v. Builoch,” which had interpreted
the section’s “solicitude for personal liberty” by reference to
pre-1818 statutes as the authoritative “state of our law upon
this subject, at the time of the adoption of the constitution of
this state, [which] has not since been varied.”® Since then,
statutory safeguards have continued to be recognized for
their central role in implementing this state-guaranteed
constitutional right of personal liberty.’

Connecticut’s history of recognized constitutional
rights is rooted in common law precepts as well as in
statutory provisions. Well before 1818, Connecticut
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looked to natural law principles as a source of common
law rights to the assistance of counsel, the invalidation of
general warrants, the exclusion of confidential statements
given by a prisoner to a prosecuting attorney, and
protection against double jeopardy. In State v. Stoddard
that commeon law history was a basis for our decision that,
contrary to the federal constitutional holding in Moran v.
Burbine," Connecticut police must inform a custodial
suspect that counsel has made himself available to offer
pertinent legal assistance. We relied on a 1796 treatise,
written by Zephaniah Swift, an early state chief justice,
which described the Connecticut common law as provid-
ing, for any person charged with a crime, “every possible
privilege in making his defence, and manifesting his
innocence, by the instrumentality of counsel.”*?

Our common law history also furnished the background
for another recent case, State v. Marsala."> Rejecting the
federal rule of United States v. Leon, we construed our state
constitutional provision that “no warrant . . . shall issue
without probable cause”!? to preclude a good faith exception
to our state exclusionary rule for searches and seizures that
are not properly supported by a warrant.

The multifaceted nature of Connecticut constitution-
al history provides our state constitutional law with a
starting point that is different from federal constitutional
law.!® A constitutional tradition that does not draw hard
lines of separation between constitutional, statutory, and
common law precepts serves to emphasize that, even in
constitutional law, a state court must cast a wide net in
searching for guidance to resolve invariably troublesome
constitutional controversies.

Our Heightened Awareness
of What is Politically Digestible

o a far greater degree than our federai colieagues,
state court judges are publicly accountable for their
decisions. Everywhere in state government, accountabil-
ity and interbranch dialogue have become watchwords
from which judges are not exempt.

Structuraily, in Connecticut, judges are appointed,
not for life but for a renewable term of eight years
requiring legislative approval.'® Although judicial reap-
pointments have been the norm rather than the excep-
tion, although there is no documented connection
beiween non-reappointmeni and the rendering of a
controversial judgment, the dialogue that accompanies
the reappointment process recurrently reminds judges
that judicial conduct is publicly scrutinized. Functionally,
the judiciary interacts with the Iegislature not only to
negotiate budgetary matters, but aiso to pian jointiy for
the administration of justice. Although, like the federal
courts, we do not give formal advisory opinions, members
of our legislature frequently consult with our judges
administratively for advice about the scope and the
drafiing of policy proposals. The perception that legisia-
torsand judges are partners in the business of planning for
the welfare of the state reinforces, in some measure, the
presumption that legislation is constitutional.

The difference in political climate for Connecticut
judges does not mean that judicial independence is
lacking. Tt does coexist, however, with a recognized role

for judicial interdependence that may engender a height-
ened sensitivity to what is “politically digestible.™"’

Our Statute-Dominated Agenda

The significant cases that come to the Connecticut
supreme court follow a fairly predictable pattern: the
dispositive issue will be a matter of state constitutional law
in about 5 percent of the cases and of state common law in
about another 5 percent of our cases. All the other cases
basically involve statutory construction. A judicial agenda
so dominated by statutory construction may well produce
aspillover effect on the way in which judges view their role
throughout their case load.

In responding to the steady stream of cases involving
statutory construction, given the generality of the
language in which much legislation is cast, state courts
must often turn to purposive interpretation to assist their
implementation of the policy that the legislature has
sought to put into place. Common law methodology is
helpful in this assignment because it reminds judges that
statutes, like cases, are inherently fact-bound. That is, the
legislature ordinarily responds to perceived evils, 1o
stories of misfortune and unmet needs, which are
necessarily factual in their nature. Judges must therefore
search for a legitimate accommodation between the
purpose of the legislation, to the extent that purpose is
ascertainable, and other relevant statutory enactments
and common law principles that may b