


‘.~l~epowers not delegated to the
United States by the Constitution,
nor prohibited by it to the States,
are reserved to the States respec-
tively, or to the people.

—U.S. Constitution
Amendment X

The year was 1976, the forum was the Supreme Court, the
disputants were states and localities on the one hand and the
federal government on the other. The case in controversy was
National League of Cities u. Use~, and the result was an
apparent revitalization of the Tenth Amendment. Less than
a decade later, the same forum hosted a similar controversy,
featuring similar contenders. The result of Garcia u. San
Antonio Metropolitan Tmnsit Authority, however, was dra-
matically different.

This issue of Intergouerrtmental Perspective is devoted to
the critical issues surrounding the Garcia case and its im-
plications for federalism and intergovernmental relations.
Featured articles on the subjeet have b PKWA by b
fessors Paul Hartman and Thomas McCoy of Vanderbilt
University and Professor A.E. Dick Howard of the Univer-
sity of Virginia. Commission Chairman Robert Hawkins also
addresses the intergovernmental ireplications of the Garcia
decision in his “View from the Chairman” column.

In order to understand fully the impact of the Supreme
Court’s stream of decisions from NLC to Garcia, it is neces-
sary to go back in history at least to the 1940s when, in
upholding the federal Fair Labor Standards Act (FLSA), the
Court summarily dismissed arguments that the statute con-
stituted an unwarranted invasion of the reserved powers of
the states. Indeed, the Court relegated the Tenth Amend-
ment to the realm of “truism’’-an apparent constitutional
tautology with little practical value as a counterweight to
the potent congressional commerce power. Ironically, then,
just prior to the dawn of an era in which the court would be
labelled “activist,” it had carved out for itself a very large
area in which it would be acquiescent-the area of con-
gressional legislation. That acquiescence proved tn be the
rule for the next 35 years.

In 1976, however, the Supreme Court banded down a deci-
sion that at least was surprising and at most appeard to
overturn several decades of judicial policy toward the com-
merce power and the constitutional] y reserved powers of the
states. At issue in NLC u. UserY were the 1974 amendments
to tbe FLSA (the perennial statutory stimulus for landmark
Tenth Amendment cases). The amendments extended the
minimum wage and maximum hour provisions of the act to
most state and local employees. Given the fairly deferential
attitude which both the Warren and Burger Courts had
exhibited toward acts of Congress, there was little reason tn
believe that tbe amendments would be overturned. None-
theless, a divided Court revived interpretations of the Com-
merce Clause and the Tenth Amendment thought by many
observers h have been judicially buried years ago

[Wle have re=irmed today that tbe states as states
stand on quite different fmting than an individual or
corporation when challenging the exercise of Congress’
Dower to reeulate commerce. COnmess may not ex-

Although state and local governments were under-
standably elated over tbe NLC victory, two po~ntial prob-
lems were almost immediately apparent. First, just how
much constitutional protection against national intrusions
did NLC afford? Afterall, it is not merely through direct
regulations enacted on tbe basis of tbe Commerce Clause
that Congress may commandeer state and local decisionmak-
ing processes. Indeed, tbe Court itself hintid in a fmtnok
“We express no view as to whether different results might
obtain if Congress seeks to affect integral operations of state
governments by exercising authority granted it under other
sections of the Constitution such as the spending power. or
the FetirteenthA4wRt.~’ ~--~ - ~~~~~--------

Second, the decision was rife with ambiguous @rminology.
For instance, the Court spke of traditional area.? of state
and local service provision as being prokcted by the Tenth
Amendment offering by way of example, “such areas as fire
prevention, police protection, sanitation, public health, and
parks and recreation.” Notably, thee .Court did not detine
“traditional,” offer precise guidelin=%r identifying it, nor,
as it did in a famous pornography case, suggest that it would
know it when it saw it.

Moreover, the Court asserted that Congress could not
tbrougb use of the commerce power interfere with state and
local government’ integraf functions. But what, beyond cer-
bin employer-employee relationships and the pqwer to de-
termine tbe lwation of tbe sti~ capitol constituted an “in-
tegra~ function+ne pmsmbly essential tn maintaintig
tbe constitutionally protectid attributes of state sovereign-
ty? Again, the Court WM vague,

Needless ta say, NLC set off a flurry of litigation where
problems with its applicability became almost immediately
apparent, despiti subsequent attempts by tie high court @
fashion meaningful standards out of iti sometimes abstru=
language. The result was a series of losses for .ta*s and
localities challenging federal intrusions and an increasing
skepticism, witbin and without the legal community, about
the usefulness of the NLC doctrine.

Hence, in 1981, state interesk lost in their bid to overturn
tbe Suflme Mining Control and Recfarnntion Act. In 1982,
attempts h have declared unconstitutional portions of the
Federal Railway Labor Act and the Public Utilities Regula-
to~ Policies Act were similarly rejected. And in 1983, the
State of Wyoming, employing the NLC precedent, failed to
convince the Court that applying the Age Discrimination [n
Employment Act to state and local employment relationships
\,iolated the Tenth Amendment. It was in the context of’such
continuing frustrations--on the pati of litigants and judges
alike-that Garcia came before the Court in 1985.

At issue in GQrciu were Department of Labor refutations
applying FLSA wage and overtime provisions to state a“d
local mass transit employees, Those ~lations had been tbe
subjects of disputi in the lower federal cou& for several

(continued on page 231
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~rcise tbat”power so as to force u~n the stites its
choices as b how essential dwisions regarding tbe COII-
duct of intergovernmental functiom are to be made.
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Series of Appointments
Made to the Commission

In recent weeks, a number of new
appointments have been made to the
Commission. Six reappointments also
have been announced by the President,
the Spwaker, and the President of the
Senate. Each member will serve a two-
year term.

Joining the Commission as new
members are:

k John Carlin, second term Gover-
nor of Kansas, currently chairs
the National Governors’ Associa-
tion (NGA) and is past chairman
of the Midwestern Governor’s
Conference. A member of the
Kansas House for eight years, he
also served as minority leader and
as speaker.

● Ted Schwinden, second term Gov-
ernor of Montana, served as lieu-
tenant governor for four years, is a
former member of the Montana
House, and was state lands com-
missioner from 1969-76. He cur-
rently chairs the NGA agriculture
committee.

s Edwin Meese, III, Attorney Gen-
eral of the United States, is the
former Counselor to President
Wagan and chief of staff to then—
Governor Reagan in California.
He also heads a special White
House domestic policy council.

● William E. Brock, 111,Secretary of
Labor, was formerly US Trade
Representative. He also served in
the U.S. House and Senate repre-
senting Tennessee. From 1977-81,
he was chairman of the Repub-
lican National Committee.

● Mitchell E. Da”iels, Jr., Deputy
Assistant to the President, also
serves as director of the White
House Office of Intergovern-
mental Affairs. He is a former aide
to Senator Richard Lugar (IN),
and staff director of the National
Republican Senatorial Committee.

● Representative Sander Levin
(MI), first elected to the House in
1982, is a former county supervi-
sor and state senator. He pres-
ently serves on three House com-
mittees: Government Operations,
Banking, Finance and Urban Af-
fairs; and the Select Committee on

Children, Youth arid Falllilies.
● Russ 0. D(]yen, z{ K:iI1sas Sttlte

Senator since 1968, preciously
served on ACIff from 1981-84. He
is a for~ner member of the Kansas
House, and is a past president of
the National Conference of State
Legislatures.

● Philip B. El fstrom, a member of
the Kane County (IL) Commis-
sion, is immediate past president
of the National Association of
Counties. He also has been a
member of that association’s board
for 11 years.

Reappointed to the Commission are:
● Senator Willian} Roth, Jr. (DE),

who has served on ACIR since
1975, is chairman of the Commit-
tee on Governmental Affairs. He
also serves on the Finance Corn.
mittee, the Select Committee on
Intelligence, the Joint Committee
on Taxation, and the Joint Eco-
nomic Committee.

. Senator Dave Durenberger (MN)
is chairman of the Subcommittee
on Intergovernmental Relations
and the Select Committee on In-
telligence. He also serves on the
Finance and the Environment and
Public Works committees. He bas
ken a member of ACIR since 1981.

● Representative Robert Walker
(PA) is ranking minority member
of the Subcommittee on Intergov-
ernmental Relations and Human
Resources. He also serves on the
Committee on Science and Tech-
nology, and has been a member of
ACIR since 1983.

● Representative Ted Weiss (NY) is
chairman of the Subcommittee on
Intergovernmental Relations and
Human Resources and has served
on ACIR since 1983. In addition,
he serves on tbe Committee on
Foreign Affairs and the Select
Committee on Children, Youth
and Families.

● Gilbert Barrett is chairman of the
Dougherty County (GA) Commis-
sion. In 1973, he served as presi-
dent of the National Association of
Counties, and also is a past presi-
dent of the Georgia county com-
missioners’ association. He was
initially named to ACIR in 19x”.

s James S. Dwight, Jr., is a partner
in the accounting firm of Deloitte,
Haskins and Sells, and has served
as a public member of ACIR since
1983. He has held a number of ex-
ecutive posts in both the federal
government and in California
state government.

Earlier this year, President Reagan
also announced the reappointment of
North Dakota Senator David Nething
md Charleston (SC1Mayor Jo*ph Riley,
Jr., to new terms on the Commission.
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Commission Adopts
3-Year Research Agenda

Members of the Commission unani-
mously adopted an ambitious, three-
year research program at their March
meeting in Washington, DC. Based
upon recommendations from a special
subcommittee chaired by Pennsyl-
vania Governor Dick Thornburgh, tbe
agenda encompasses a broad range of
intergovernmental issues, with special
thematic emphasis on state-focal rela-
tions, and the basic concepts of local
governance and federalism.

The eight-part agenda includes
topics ranging from the role of the
national judiciary in the federal sys-
tem to issues of local service delivery.
Two topics were singled out for priorty
attention: federal preemption of state
and local laws and authority, and an
analysis of intergovernmental aid
formulas.

A complete listing of the approved
research topics follows

● Judicial federalism. Taking a
broad perspective, research will
consider the changing role of the
Supreme Court as the “arbiter of
federalism” and the protector of
Constitutional rights, and examine
the impact of court decisions and
other judicial actions on intergov-
ernmental mandates and grant
administration. Are the courts in-
terpreting the Constitution or
writing their own legislation? Can
any general principles be offered
to guide the role of the judiciary in
intergovernmental affairs?

● Federal preemption. State and
local officials frequently have
complained that the involvement
of the national government in new
areas of activity often has had the
effect—and frequently the intent
as well+f preempting state-focal
discretionary authority. The focus
of this study will be on three
areas: where the federal govern-
ment totally has excluded the
states from regulating in a par-
ticular area; where federal and
state governments have separate
and distinct spheres of authority
carved out within a given field;
and where the federal government
guarantees certain absolute or
minimum standards, but encour-
ages or compels tbe states to act as
agents or partners to enforce or
implement the same or similar
standards.

● Rethinking local self-govern-
ment. This broadly-defined proj-
ect will establish a framework to
consider the potentials, capabili-
ties, and limitations of local gov-
ernments and Iwal self-governance.
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J>espite dec!,r,ing interg<,x,ern -
mentt,l support arid the existcncc)
of h:,,d. pressed local tax bases,
citizens’ service denla,~ds ha~,e not
abated, leading t,] calls for more
local initiative and self-help.
Viewing localities as “limited po-
litical econ(>mies” emphasizes
botb their capabilities and their
limitations, and the research will
assess whether this perspective
can help explore certain local
problems of intergovernmental
significance. The project, for ex-
ample, will explore local actions
aimed at economic development
and stabilization, long-considered
the province of the national gov-
ernment.

● Alternative approaches to pro-
viding local public services.
Another broad topic of research re-
lating to local government and
local self-reliance, this study will
examine the use of innovative
means of local service financing
and delivery, such as Ievying user
charges and private sector con-
tracting. The study will build
upon the Commission’s earlier
work in the area of interlocal ser-
vice arrangements, and examine
the role of intergovernmental reg-
ulations in the implementation of
these arrangements.

● Reform of means-tested wel-
fare programs. There are over 70
federal grant progi-ams with bene-
fits conditioned on income. Many
of the programs are controversial
and difficult to administer. This
research will consider ways to
achieve a more efficient welfare
system, recognizing past resis-
tance to comprehensive change
and the intergovernmental char-
acter of existing financing ar-
rangements.

● Intergovernmental aid formu-
las. An examination of intergov-
ernmental grant formulas is par-
ticularly timely in a period when
federal grants are shrinking and
communities are turning more
and more to their state legis-
latures for aid. This project will
examine existing and alternative
grant formulas, and suggest how
allocation formulas can best
achieve program goals.

. Fiscal discipline. At a time of
$2oO billion federal budget defi-
cits, it is useful to compare state
and local budgetary controls with
those at the federal level. Forex-
ample, all states but one (Ver-
mont) are restrained from running
a deficit, either by constitution or
statute. Moreover, most governors
havetbe power toveto line items
in budget bills. What causes fed-

JohnShannonAppointed ACIR Executive Director

John Shannon, a nationally recog-
nized authority in the areas of public
finance and intergo~,ernmental rela-
tions, has been named executive direc-
tor of ACIR. During more than twu
decades of service with ACIR, includ-
ing 18 years as assistant director for
taxation and finance, be has super-
vised the development and publication
of over 80 policy reports, has authored
numerous professional articles and
working papers, and has been influen-
tial in designing tbe research base and
policy framework which have fostered
such innovations as the property tax
circuit breaker. In 1984, he was named
ACIRS first Kestnbaum Fellow.

A native of Wisconsin, Shannon re-
ceived a bachelor’s degree from the
University of Notre Dame, a master’s

eral deficits? Can those instr”.
ments of fiscal discipline that con-
strain state-local taxing and
spending be applied at the
national level? A comprehensive
view of the instruments, circum-
stances and even the philosophies
of government associated with tis-
cal discipline may cast a new light
on the federal deficit problem.

● Federal income tax reform.
Several proposals are being dis-
cussed that would reform the fed-
eral tax on personal incomes and,
indirectly, would influence state
and local abilities to tax. Such
proposals (including that of the
Reagan Administration) would
lower marginal tax rates by elim-
inating or restricting specific
items oftax preference. In several
proposals, those taxpayers who
itemized their deductions could
not deduct their tax payments to

in public administration from Wayne
State University, anda PhD in politi-
cal science from the University of Ken-
tucky. The breadth of his professional
background is noteworthy: from fiscal
consultant to the government of Libe-
ria and visiting fellow at the Centre for
the Study of Federalism at the Univer-
sity of Australia, to political science
professor and White House staffer. He
al.,) is a member oftbe Board of Visi-
tors of the Graduate Center for Public
Administration at the University of
Kentucky, and the Board of Directors
of the National Tax Association-Tax
Institute of America.

He and his wife Katie are the par-
ents of eight children, five sons and
three daughters.

states and localities. This change
could increase the effective “price>’
of state-local taxation, also elimi-
nating a federal tax feature that
may serve to mute interstate tax
competition. The state-by-state
consequences of tbe alternative re-
form proposals will be examined.
both for each state’s tax revenues
in tbe aggregate and for particular
taxpayers’ income categories.
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Even before his inauguration as
South Carolina’s 85th Governor, Dick
Riley was already a keen advocate of
strong intergovernmental cooperation.
A 1977 Presidential appointee to the
U.S. Advisory Commission on Inter-
governmental Relations, Riley recalls,
“While serving on the national ACIR, I
realized that South Carolina could
benefit greatly from a similar experi-
ence.”

Upon taking office as Governor two
years later, Riley followed up on that
observation, One of his first acts of of-
fice was the creation, hy executive
order, of the South Carolina ACIR.
Five years later, with strong support
from the state’s cities and counties, the
General Assembly wanted the ACIR
full state agency status, and an initial
budget of more than $200,000 was ap-
proved.

“South Carolina is on the verge of
unprecedented growth”, Riley ob-
served. “But the job we face is not sim-
ply one of coping with the problems of
growth. We must also unravel the
complicated system of governments
which exists in our state.” South Car-
olina, a stiate of soflle 3.3 million peO-
ple, has 46 counties, 268 municipali-
ties, 92 school districts, more than 300
special purpose districts, and a state
government that is comprised of some
150 separate and semi-autonomous
state agencies. Pulling these disparate
entities into a stronger working rela-
ti(>nship is the job the Governor and
the Legislature have delegated to the
ACIR.

“BY delivering direct services to the
public, regulating and licensing busi-
ness activities, establishing public
health and safety standards, and levy-
ing and collecting taxes and fees, these
governments have a daily impact on
the lives of all South Carolinians,” Ri-
ley said. “Coordination of their activi-
ties, the introduction and maintenance
of the best management techniques,
and the assurance of equitable services
at a high level of quality to all citizens
is a constant challenge.

“I expect the ACIR to deal with these
issues. And, I expect the ACIR to im-
prove the coordination and cooperation
between the State and its Ioral gov-
ernments and to provide research, in-
formation, and advisory services to
public officials and the citizens of
South Carol ina. ”

Even before it was given its current
permanent status by law, the ACIR
was an active agency. Staffed and
funded through the Governor’s oKlce,
the Commission was an Ii-member
panel that focused its attention on pub-
lic awareness and the mobilization of
the state’s leadership for a new mis-
sion. During its first two years, for ex-
ample, ACIR sponsored a statewide
conference on growth, planting the
seeds of new ideas about the need for a
State policy growth. Public opinion
polls were conducted, new home rule
legislation was analyzed, local gov-
ernment revenue alternatives were
explored, and the foundation was set
for a new approach to problem solving
in South Carolina,

For the next three years, ACIR solic-
ited support and broadened its role.

Statewide intergovernmental forums
were held where members of the Gen-
eral Assembly, stiate agencies, local
government, and private LTOUPScould
meet to discuss and debate issues of
mutual interest,

ACIR jumped into the legislative
arena by developing a joint package
with the state’s municipal and county
associations. It also supported meas-
ures which would allow reasonable an.
nexation procedures, as well :1s per-
mitting municipalities and counties to
merge governmental functions.

In March 1983, the ACIR had a hand
in breaking an old tradition and estab-
lishing a r)ew one. The Commission co-
sponsored a meeting of the U.S. ACIR
in Charleston, providing at the same
time an opportunity for state-level ad.
visory commissions to meet together
for the first time to swap ideas and in-
formation. The U.S. ACIR apparently
liked the idea of an alternative site for
meetings; it now plans at least one
meetine a vear awav from the Nation’s
Capitati - -

Last year, South Carolina’s ACIR
became a full-fledged state agency. Its
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~<jj:l,(]( )(, I>uclget(,,,(i(l h:, [f b\ Lbt>st,!te. .
zlnd h:llfhy count,i~,st~ndcit,i~sl allowed
Sc>rthe hiring of :, pr(d’essic,n;kl :~tiaffof
four, and perl,litted ZI signific>,rlt i“-
crease in the Conkmissi{,”’s work ac-
til,ities.

The Conlmissiotl’s menlbership zdso
was expar]ded to include a br(,tid(;r
cross-section of the state’s gover~Lmen-
tal “nits. Current membership on the
AC[R is as follows: fuur state sen:ltors,
four state representatives, three
courlty governing body offici;ds, three
municipal officials, one (]fficial from
the regional councils of governn]ent,
one school board member, one special
purpose district official, and four
citizens-at-large, all appointed by the
Governor.

The ACIR Chairman is Represents.
tive Bob Sheheen, a Camden zttor”ey
who is a four-term legislator and WI1O
serves as chairman of the House Ju.
diciary Committee.

“We do not intend for the South Car-
olina ACIR to be an intellectual ex.
ercise, ” said Sbeheen. “We must make
some tough decisions about how we
choose the critical issues to dwal with
and what role we should play. With the
quality leadership represented on our
commission and with the strength of
our supporting friends, we c;~n be effec-
tive. We can use our collective know].
edge and intluence to shape future
policies and to foster intergovern-
mental cooperation.”

As its primary goal, the state’s AC IR
has adopted the development of a state
growth policy, a reaffirmation of one of
the early objectives identified by the
first Commission.

“South Carolina is expected to expe-
rience a 35-40% increase in population
during tbe next 15 years,” Sheheen
noted, “How we cope with this
growth-in terms of its demand on our
tax system, our construction capa-
bilities, and our service delivery sys-
tem at both tbe state and local leveIs—
is all important. Presently, we are not
ready to accommodate such growth.
The ACIR must anticipate the prob-
lems which are ahead of us and develop
alternatives which will help us solve
them.”

AC IR’S agenda includes other
growth-related issues:

● Develop a local government
finance act that will permit alter-
nate sources of revenue for mu-
nicipal and county governments;

● Evaluate existing home rule legis-
lation and propose recommenda-
tions for improvements;

G Analyze the cost of tax incentives
provided to industry by state and
local government%

● Identify the number and type of

specit,l p.rpcjse districls irl t}, e
Sttlte;

a Deternlinc~ the c,xte,lt <Iflc~cz,lg{,v.
ernnlent di;per]dence <,” stk]te t~”d
feder;d aid, and exz~mi”e current
formulas by which st:,te revenues
are sh;,red \vith local govern.
lllents:

● Study consolid:lti<>n of gover[L-
mental services, as well as exzim -
ine (11 existing :knd potential <op-
portunities for cityicounty
contracts for service delivery and
(2) the opportunity for co”tr;~cts
between public and private. enti-
ties for service dc+livery;

● Continue advocacy for and pk~r-
ticipation in activities geared to
the contixluing education process
among state and 10C>,1elected offi-
cials.

‘“We have conle a long vvay,” said Ms.
Candy Waites, a charter member of
S(>uth Carolina’s ACIR and a member
of the Richland County Council.
‘rWhile there are many limitations and
restrictions to our present governmen-

tal systelll, ACIR h:ss been i“dis-
per!stible in brin~ing diverse gro”Ps
t<]gether acid in pronl,>ti”g better un.
derstanding ;~nd better wc]rkirkg rela-
tionships among the m:iny le~.els :%”d
types (If gove~”ment. There is no ques-
tion that ACIR can measurably im-
prove the abi Iity of our governments to
prepare fo~ the future growth a“d the
inherent problems which lie ahead. ”

Fr(]m concept to reality, G<]vernor
Riley’s idea ha.? blossomed into a full.
functioning intergovernmental
agency. The Commissi<>n is standing
on the threshold of new governmental
challenges and demands.

“The mission of our ACIR is to give
continuing ;ittent ion to the tensic]ns
and problems that arise in our gov-
ernmental system,’> $tated Chairman
Sheheen. “We must help these gov.
ernments cope with—:ind prepare for—
the inevitable changes that will occur
through our state’s growth and prog.
ress. Many of our forms of g(>vernment
date back two hundred years or more.
We Klust prepare them no,v for the
1990s and the 21st Century.”
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Garcia:

The Latest

Retreat

on the

aggregate, could reasonably be found
by Congress to have a substantial effect

on interstate commerce. These deci-
sions rejected the attempts in earlier
cases to confine federal power under
the Commerce Clause with doctrinal
constructs such as “interstate” vs.
“intrastate”, “flow” of commerce, and
“direct” vs. “indirect effects”. The
Court’s opinion in Wickard neatly sum-
marized the fundamental constitutional
theory behind Wickard and similar hold-
ings up to 1976 by noting that “effective
restraints on its [Congress] exercise
must proceed from political rather than
from judicial processes.”3 The essen-
tially unlimited scope of the federal
commerce power was demonstrated by
the holding in Wickard that Congress
could constitutionally regulate the rais-
ing and consumption of wheat entirely
o; the farm and the holding in

“States’ Rights” Katzenbach v. McClung,4 that Congress
could apply the public accommodation
section of the 1964 Civil Rights Act to

Front

I)aul ,J. Hartman

and
Thomas R. .McCoy

From the 1930s to 1976, constitutional
law was relatively clear concerning the
relationship between federal legislative
power, particularly the commerce
power, and retained state legislative
powers. According to cases like
N.L.R.B. v. Jones and Laughlinl and
Wickard v. Filburn,2 Congress was au-
thorized by the Commerce Clause to
regulate any activity that, taken in the

8 INTERGOVERNMENTAL PERSPECTIVE

the racially discriminator~ practice
of a purely local restaurant.

In spite of the apparent vigor and permanence of this no.
tion of an essentially unlimited commerce power, “states
rights” proponents never gave up the tight to find some
doctrinal limitations, some judically constructed limits,
on federal legislative power to act contrary to the wishes
of one or more state governments. Finally, in Justice Wil-
liam Rehnquist, they found a constitutional theoretician
who seemed equal to the task. In 1976, Justice Rehnquist
authored the four vote opinion in National League of
Cities u. Userfl and persuaded Justice Blackmun to con.
cur, though with acknowledged misgivings.

With a single bold stroke in Usery, Justice Rehnquist
actually did three separable things, First, be announced
that the previously ignored Tenth Amendment protected
states’ interests by restricting tbe exercise of federal
power in the same way that the first Amendment protects
individuals’ interests by restricting federal power. In
other words, the federal government could not interfere
with certain state activities unless a compelling interest
could be shown to justify the interference. Unlike the
pre-1930 doctrinal constructs discarded in Jones &
Laughlin, Justice Rehnquist’s Tenth Amendment theory
was not simply a narrowing of the definition of the Corn.
merce Clause. Rather, it appeared to be a limitation that,
like the First Amendment, applied to the exercise of any
federal power delegated anywhere in the body of the Con-
stitution. Second, Justice Rebnquist defined this new
Tenth Amendment restriction as a prohibition against
any federal action that impaired “the State’s freedom to
structure integral operations in areas of traditional gov.
ernmental functions.’” Third, Justice Rehnquist found
that application of the wage and hour provision of the Fair
Labor Standards Act tomunicipal employees violated the
Tenth Amendment restriction on federal action, He
seemed to assert that increasing the cost to tbe city of
providing a particular service impairs the city’s legis-
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Iative power t,, ch(]<]se am,,ng Ic.gislative options and
structure government operations. Thus, the implication of
this application of the Tenth Amendment principle is that
any federal action directed at state or municipal govern-
ments is barred if it has the effect of increasing tbe cost of
doing business for the regulated government unit.

This third aspect of Justice Rehnquist’s analysis in
Usery was probably the source of Justice Blackmun’s mis-
givings in his concurrence, and was the primary focus of
Justice Stevens’ vigorous dissent. Not surprisingly, it was
this third aspect of Usery that the Court first moved away
from in subsequent cases. As Justice Stevens accurately
predicted in his Usery dissent, the Cuurt was not about to
hold that it was a violation of the Tenth Amendment for
Congress to regulate state employment discrimination,
safety standards in state-owned work places, and envi-
ronmentally damaging state activities such as water and
air pollution.~ The erosion of this third element of Justice
Rehnquist’s Usery construct was completed with the deci-
sion in E.E.O.C. u. Wyonting8 that held that Congress did
not violate the Tenth Amendment when it prohibited the
State of Wyoming from retiring its game wardens at age
55 to lower costs and increase efficiency.

What remained of UseV after cases like E.E.O.C. L’. WY-
on~i)~g was the basic theory of states’ rights under the
Tenth Amendment and the definition of the scope of those
rights in terms of the “freedom to structure integral oper-
ations in areas of traditional governmental functions.” As
one might have predicted, confusion and inconsistency
were the order of the day in the many lower federal courts
that attempted to distinguish between traditional state
government functions and all other state government
functions. One lower court concluded that the Usery doc-
trine required a hands-off approach to the operation of a
municipal airport; but another lower court found no Usev
immunity for regulation of air transportation.y Regula-
tion of ambulance services was precluded by U.seV in one
case, but tbe operation of a mental health facility did not
fall within the Usery exemption from federal regulation in
another ~a~e, 1(, Licensing automobile drivers was in-

sulated from congressional control by Use?’y.l 1 However,
regulation of trafic on the public roads did not receive
Usery immunity.’2 Thus, it was incumbent upon the Su-
preme Court to refine or revise its definition of the pro-
tection afforded the states by the Tenth Amendment, if
indeed the Court planned to stick by the basic Use~ no-
tion that the Tenth Amendment provided some such pro-
tection.

In Garcia u. San Antonio Metropolitan Transit Author-
ity,l:j the Court solved its Usery problems, not by refining
the “traditional government function” standard, but by
flatly overruling Usery. The Court simply rejected the

66 We therefore now reject,
as unsound in principle and
unworkable in practice, a rule of
state immunity from federal
regulation that turns on a
judicial appraisal of whether a
particular governmental
function is ‘integral’
or ‘traditional’.

99
-Justice Blackmun
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central [Jsery notion that the Tenth Amendment con-
tained judicially enforceable doctrinal limitations on the
exercise of federal POW?T. Justice Blackmun, the fifth vote
by separate c<]ncurrence in (Jsery, authored the 5-4 ma-
jority opinion in Garcia, acknowledging that his earlier
misgivings in User,v had proved to be entirely too well-
founded.

At the outset of his Garcia opinion. Justice Blackmun pro-
clainled that an examination of tbe application (If Lbe llsery
standard o~,er the last eight years persuaded the majority
that the attempt to draw the boundaries of stiate regulatory
immunity from congressional action in terms of “traditional
governmental functions” is “not only unworkable but incon-
sistent with established principles of federalism.’”’

Justice Blackmun’s analysis began with a review of the
confusion and inconsistencies in lower court applications of
the “traditional government functions” standard. Noting
that the distinctions on which the cases purported to turn
were “elusive at best,” Justice Blackmun suggested that tbe
doctrinal difficulties were closely akin to those encountered
by the Court in earlier cases involving state immunity from
federal taxation.’5 In those cases, the Court attempted to
distinguish between non-taxable governmental functions
and taxable proprietary state functions. Justice Blackmun
noted that the “governmental” and “proprietary” functions
test was so uncertain and unstable that the Court finally
concluded that it was untenable and abandoned it. ” He ob-
served that the distinction discarded by the Court as un.
workable in the area of state tax immunity proved no more
useful in the field of congressional regulatory immunity un-
der the Commerce Clause. 17

Justice Blackmun also rejected “tradition” as the test for
immunity of state action from federal interference. The most
obvious defect of an historic approach, Justice Blackmun
pointedly observed, is that it prevents a court from accom-
modating changes in the historic functions of states—
changes that have in fact resulted in once-private functions,
such as education, being assumed by state and local govern-
ments. He concluded that reliance on history as an organiz-
ing principle for immunity produces Iinedrawing of tbe most
arbitrary sort. ‘“ Finally, Justice Blackmun noted that “tra-
ditional governmental functions” could not be equated with
“necessary” governmental services for the purposes of defin-
ing the scope of state freedom from congressional action.
What is “necessary,” of course, is so variable that it provides
no criterion at all.

According to Justice Blackmun’s analysis, the Court bas
not been able to evolve a definition of what constitutes a
“traditional governmental function” for Useq purposes be-
cause every attempt encountered the same fundamental
problem. It is the same problem that explains wby the Court
was never able to provide a basis for the governmental
proprietary distinction in the intergovernmental tax immu-
nity field. As Justice Blackmun sees it, the problem is that
neither the governmentallproprietary distinction, nor any
other distinction that undertakes to segregate important
governmental functions, can be faithful to the role of federal-
ism in a democratic society. so He explains that the “essence
of our federal system is that within the realm of authority
left open to them under the Constitution, the States must be
equally free to engage in any activity that their citizens
choose for the common weal, no matter how unorthodox or
unnecessary anyone else—including the judiciary—deems
state involvement to be. Any rule of state immunity that
looks to the ‘traditional,’ ‘integral’ or ‘necessary’ nature of
governmental functions inevitably invites an unelected ju-
diciary to make decisions about which state policies it favors
and which ones it dislikes.”!’

Because “The science of government is the science of
experlment,”z~ the Garcia majority rejected “as unsound in
principle and unworkable in practice, a rule of state immu-
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66 In short, we have no
license to employ freestanding
conceptions of state sovereignty
when measuring congressional
authority under the Commerce
Clause. -

99
-Justice Blackmun

nity from federal regulation that turns on a judicial ap-
praisal of whether a particular governmental function is ‘in-
tegra~ or ‘traditional.’’’~:]

Justice Blackmun>s conclusion that the “traditional gov-
ernment function” standard was unsound did not lead him to
attempt a revision of the standard, however. That conclusion
proved to be simply a preliminary step on the road to the
fundamental holding in Garcia that no restriction of that
sort, or any similar sort, should be found in the Tenth
Amendment or anywhere else in the Constitution. In flatly
rejecting the fundamental premise of the Useq holding, Jus-
tice Blackmun stated that “State sovereign interests are
more properly protected by procedural safeguards inherent
in the structure of the federal system than by judicially cre-
ated limitations on federal power.”za Neatly summing up
this aspect of its opinion the majority concludes: “we have no
license to employ freestanding conceptions of state sov-
ereignty when measuring congressional authority under the
Commerce Clause.”i5 In short, the Court in Garcia returned
to its pre-Usery conviction that effective restraints on the
Commerce Clause power uf Congress must proceed from po-
litical rather than from judicial processes.

In the majority’s view, the principal and basic limit on the
commerce power of Congress is the built-in restraint that the
federal system provides through state participation in the
federal political process. This political process ensures that
laws that unreasonably burden or hamper the States will not
be promulgated. 26 The political or ‘procedural” safeguards

include state control of the selection process in both the exec-
utive and legislative branches of the federal government and
the direct representation of the States in the Senate, where
each State receives equal representation.z7 The Garcia ma-
jority found support for this procedural view of the states’
constitutional status in statements by Madison and other
framers of the Constitution to the effect that “special re-
straints on federal power over the States inhere principally
in the workings of the National Government itself, rather
than, in discrete limitations on the objects of federal author-
lty,”~a

In vigorous Garcia dissents, Justices Powell and OConnor
deprecated the basic position of the Garcia majority that the
Court is not necessary to protect the states against Congress.
Justice OConnor characterized the majority’s position in the
bluntest terms as a “holding that the States as States retain
no status apart from that which Congress chooses to let them
retain.”zg Her pessimistic view of the likely results of this
doctrinal position is clearly implied by her comment that “all
that stands between the remaining essentials of state sov-
ereignty and Congress is the latter’s underdeveloped ca-
pacity for self-restraint.”3°

In view of Justice OConnor’s somewhat uncharitabl~but
nonetheless largely accurat~haracterization of the ma-
jority’s doctrinal stance, three observations seem to be called
for. First, leaving the process of balancing state interests and
federal interests to the political processes that comprise the
federal government isn’t such a bad idea. Justice Powell in
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his dissent asserts that leaving protection of the states’ in-
terests to the political process makes no more sense than
lea!,ing the individual rights guaranteed by tbe Bill of
Rights to be protected by the political process alone.al But on
this point, Justice Powell is surely wrong. The issue in Gar-
cia is simply the allocation of government power between two
governmental units, not the protection of the individual from
the tyranny of the majority. Unlike the status of an indi-
vidual, there is nothing sacrosanct about the status of a
particular unit of government. Natural law philosophy ac-
cords no such status to any particular unit or subdivision of
government. Since all units of government are derivative of
the body politic, it seems appropriate that adjustments in the
allocation of powers between units sbotild be more readily
subject to the will of the political majority than should ad-
justments to the relationship between the individual and the
government.:j’ Tbe recognition by the national electorate
that most social and economic issues are now of national
concern, and that relatively few matters remain of purely
local concern, should not raise serious constitutional prob-
lems.

The second observation worth making is that the majority
in Garcia seems to he on sound ground when they assert that
the states are quite capable of protecting their own Iegiti.
mate interests through the federal political process. The ma.
jority noted with some satisfaction that the regulatory inter-
ference with state mass transit systems that was challenged
in Garcia was accompanied by “substantial countervailing
financial assistance” from Congress that may have left state
systems “better off than they would have been had Congress
never intervened at all in the area.’”z This broader measure
of Congress’ responsiveness to state interests reinforced the
majority’s “conviction that the national political process sys-
tematically protects States from the risk of having their fun:-
tions handicapped by Commerce Clause regulations.”~’
Similar reinforcement could be drawn from a study of the
disposition of any number of legislative proposals put before
Congress in recent years. For example, state pressure
brougbt to a grinding halt pending congressional action
stemming from the 1964 recommendations of the Willis
Committee, where the proposed legislation would have lim-
ited tbe power of the states to impose various taxes.35 Since
that date, there has been a flow of congressional bills into tbe
hopper designed to establish comparable federal restrictions
on state taxation of interstate commerce, but no new legis-
lation has been passed:?fi

The third important observation called for by the decision
in Garcia is that in spite of the majority’s declarations to the
contrary, the decision in Garcia does not entirely remove the
Supreme Court and tbe rest of the federal judiciary from the
process of adjusting the relationship between state interests
and congressional power. As a practical matter, tbe meaning
of any congressional regulation, and thus the extent to which
that regulation will be read to interfere with state interests,
is a matter of statutory interpretation for the federal ju-
diciary and ultimately the Supreme Court. Where Congress
has left any uncertainty about its intentions on the matter,
the Court’s view of appropriate federal.sta~ relationships
will control the decision on whether the regulation should be
read to apply to the states or ta preempt state actions in tbe

66 The political process
ensures that laws that unduly
burden the States will not be
promulgated.

99
-.Justice Blackmun
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kg ...State sovereign
interests, then, are more
properly protected by
procedural safeguards inherent
in the structure of the federal
system than by judicially created
limitations on federal
power.

99
—Justice Blackmun

area. A good illustration of the Court’s solicitude for state
interests in the construction of congresaio”al enactments can
be found in two decisions from this year’s Supreme Court
docket involving the applicability of federal antitrust laws.
In one case, tbe Court held as a matter of atat”tory constr”c.
tion that the federal prohibition was not intended to apply to
the mono listic practices of a municipality in the sale of

Pservices. ~ In the second case, tbe Court held as a matter of
statutory interpretation that the Sherman Act was not appli-
cable even to tbe anticompetitive practices of a private asso-
ciation of trucking companies, as long as those practices were
pursued with tbe approval of and under tbe supervision of
the State.]R In reaching both holdings, the Court relied on a
“state action exception” that had previously been grafted
onto tbe antitrust laws hy the Court based on its notions of
federalismj~g

Thus, the Court in Garcia only ceded to Congress the ul-
timate power to adjust federal-state relationships where
Congress speaks absolutely unambiguously. One should not
underestimate the continuing influence on a day-to-day basis
of the Court’s own notions of tbe appropriate balance be-
tween state and federal spheres of i nfluence.

“[d at1018.
?~r,i%,,1017
~“ld, atIW20.
“Id, at 1018.
.“lA..
““id at 1037,
,,o,d

$’Id. at 1W25,n. 8,
VJI” ~hat ha, pr,,ved to be something of a landmark article O. the

subject .1 federalism, Professor Wechsler made this same point
as follows:

The judicial f“”ctio” i. relation to federalism thus diflers
markedly from that performed i“ the application of those con.
stit.tional restraints .“ Co. Eress or the states that are de-
signed to safeguard individuals. In this bitter area of the co”-
stit. tio”al protection of the individual against the
government, both federal ..d state. subordination of the Co.rt
to Congress would defeat the purpose ofj”dicial mediation. For
this is where the political processes cannot be relied upon b
introduce their own correctivwxcept to the limited extent
that individuals <,r small minorities may find a champion in
some important faction. Wechsler, ‘.The Political Safeguards of
Federalism: The Role of the States in the Composition a“d
Selection of the National Government> 54 Col”m. L. Rev. 543
at 560, N. 59 (1954).

“’105 s. ct. at 1020.
:,,,,j

‘sS.. Hearings before the Special Subcommittee on State Tax-
ation of Interstate Commerce (Willis Committee), Ho”se Com-
mittee .“ the Judiciary (89th Cong. 2d Sess. on H. R. 11798)
Interstate Taxation Act 1966).

:*,In ,e,pon,e to the critical congressional study of state and local
tax str”ct.re and its administration, the states combined to cure
many of the evils in state and local taxation. This was done by
the adoption of two statutes: (1)The Uniform Division of [“come
for Tax Purposes Act (UDiTPAI. (See 7 A Uniform Laws Ann.
91, Master Edition 1978, for list of States adopting the Uniform
Act), (2) The Multistate Tax Compact (See 1 State & Local
Taxes, All States Unit (P-H) paragraph 6310 et. seq. for the text
of the Compact). It seems clear that the states do possess the
power to act effectively in pursuit of their interests.

‘$,Toun .fHa/lie u. City of Eau Claire, 53 L.W. 4135 (.19851.
:,*Southern ~otor Carriers Rate Conference, Inc. V. U.S. s 53 LW

4422 {1985).
:ISparker ., Brou, n, 317 L~.S, 341 119431.
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Garcia:

Federalism’s

Principles

Forgotten

A.E. Dick Iioward

Two centuries ago, the framers who
met at Philadelphia labored to produce a
Constitution crafted to the needs of a free
people living in a republic of extended
territory. Drawing on the lessons of his-
tory, they sought to give the central gov-
ernment sufficient authority to deal with
such national concerns as commerce
among the states, while dispersing power
in such a way as to protect individual lib-
erty and local self-government-two of
the ends for which the war of inde-
pendence had been waged.

A linchpin of that constitutional order
is federalism. One has but to read the text
of the Constitution—which refers to the
states at least fifty times—to realize how
central the concept of federalism was to
the founders’ thinking. Indeed, it was a
concern about the potential power of the
new federal government that led to the
adoption of the Bill of Rights.
12 INTERGOVERNMENTAL PERSPECTIVE

In the nineteenth ce”tttry, that perceptive French traveler,
de Tocq<levdle, lavished pr:lisc on American federalism in
his I)err!ocroc.v in A rnerico. On the link between self-
government and Iibel%y, he commented, “A nation may es-
tablish a free goverr,ment, but without municipal insti-
tuti<]ns it cannot have the spirit of liberty. ”

As Americans prepare to celebrate the Constitution’s bi-
centennial, the Supreme Court appears to have forgotten
both the framers’ intent and the teachings of the nation’s
history. In February, the Court decided Garcia u. San An-
toni(] Metropolitan Transit Authority. Five justices joined in a
majority opinion concluding, in effect, that if the states “as
states” want protection within the constitutional system
they must look to Congress, not to the courts. The “principal
means,” Justice Blackmun wrote, by which the role of the
states in the federal system is to be ensured “lies in the
structure of the Federal Government itsel f.”

The states and localities, to be sure, will survive the im-
pact of Garcia’s immediate holding, which involves the appli-
cation of the Fair Labor Standards Act to a muncipally -
owned mass transit system. The holding is bound to he both
burdensome and expensive, but most local governments will
find ways to adjust, as they have done to other fiscal and
legal vicissitudes. But far more than labor laws and bus
drivers’ pay is at stake in Garcia.

Garcia raises fundamental questions about the role of the
Supreme Court as the balance wheel of the federal system.
Garcia abdicates a function which history, principle, and an
understanding of the political process argue strongly that the
federal judiciary should undertake. For those who care about
the health of American constitutionalism—including, b“t
not limited to, federal ism~arcia should be an unsettling
deci~ion.

Although the ultimate reach of Garcia is unclear, the deci-
sion adopts a variation on a theme asking the Court to hold
its hand when a litigant claims that a federal action is be-
yond the authority of the federal government in that the
action encroaches upon some protected right of the states.
Final resolution of such claims, this thesis r“n.s, should be
left to the political branches of tbe government.

Such a position reads an important part of the founders’
assumptions out of the constitutional order. One may
debat%though the point has long since been academic—
whether the founders intended the Supreme Court to have
the power of judicial review. But assuming the legitimacy of
that doctrine, it is hard to escape the conclusion that the
founders assumed that limiting national power in order to
protect the states would be as much a part of the judicial
function as any other issue.

James Madison, in Federalist No. 39, was explicit: there
must be a tribunal empowered to decide “controversies relat-
ing to the boundaries betneen the two jurisdictions .“ The
nature of the ratification contest-specially the Federalists’

66 Despite some genuflecting
in Court’s opinion to the concept
of federalism, today’s decision
effectively reduces the Tenth
Amendment to meaningless
rhetoric when Congress acts
pursuant to the Commerce
Clause.

9Y
-Justice Powell
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need to reply to a,,t i. Ft.deralisl charges—supports the con-
clusion that the propune”ts <Ifthe C,r)nstitution saw the t,e>-
cessity that feder;llism be among the institutional arrange-
ments to be protected in the constit.utionnl system.

The principle of tbe rule of law adds force to what this
history teaches. A basic tenet of Anglo-American con-
stitutionalism is that no branch of government should be the
ultimate judge of its own powers. The principle that one
cannot be a judge in one’s own cause is of centuries’ standing.

66 The States’ role in our
system of government is a matter
of constitutional law, not of
legislative grace.

99
-Justice Powell

This principle is stated by Sir Edward Coke in Dr. Bofthafn’s
Case i1610) and, in our own time, has been reinforced by
United States u. Nixon (1974). The principle is especially
important in a system which, in addition to being federal,
looks to checks and balances and the separation of powers to
restrain arbitrary government.

A further flaw in Garcia is its resting upon erroneous
suppositions about the ways in which the nation’s political
process actually works. Essential to any argument that the
Court should abstain from adjudicating limits on national
power u<s-d-uis the states, is the notion that the states have
ample protection in the processes of politics.

This assumption has two dimensions. One is
institutional—that the states have a major part in struc-
turing the national government. The other is political—that
the ways in which the process actually works (such as in the
political parties and in Congress) focus on the states. In fact,
neither branch of the argument reflects current realities.

There was a time when the states had considerable in-
fluence over the shape of federal politics. Under the original
Constitution, U.S. senators were elected by the legislatures
of their respective states. The Constitution did not set federal
standards for congressional election% the states controlled
the franchise. And it was up to the state legislatures as to
how to draw the boundaries of congressional districts.

All this has changed. The Seventeenth Amendment
(adopted in 1913) brought direct election of senators. Judicial
decisions (such as that striking down the poll tax) and acts of
Congress (notably the Voting Rights Act of1965) have feder-
alized much of the law respecting the franchise. The 1965
statute, for example, requires preclearance (by the Attorney
General or the District Court for the District of Columbia) of
voting changes in areas covered by the Act. State power to
apportion congressional seats has been circumscribed by de.
cisions such as the Supreme Court’s 1964 opinion in Wes -
berry t,. Sanders, requiring that congressional districts be
based on population.

Accompanying these significant shifts in institutional ar-
rangements has been a palpable decline in the “political”
safeguards. Political parties, especially at the state level, no
longer are the force they once were. Increased use of pri-
maries and the impact of ‘<reforms” have had the unintended
consequence of encouraging the development of alternative
institutions. Most striking has been the rise of PACS (politi-
cal action committees), which now number in the thousands.

The “nationalization” of campaign finance has led to the
weakening of tbe federal lawmakers’ loyalties to constit-
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tlents. Speci~d interest politics baye tended to replace co”-
ser)sus politics. hlorec,i,er, the explosive gr,>wth of the federal
gu~rernment in modern tinles bas bi-ought the emergence of
the “irun trittngle>’-the con>,ergence of bureaucrats, inter-
ested legislators (often powerful committee chairmen), and
lobbyists to determine the shape of federal programs.

In defense of having the Court abdicate Tenth Amendment
questions, as it did in Garcia, one sometimes hears the ar-
gument that the Court cannot resolve empirical questions.
Thus, it is argued, assessing the facts of a given case so as to
“balance” competing state and federal interests requires the
Court to undertake a mode of inquiry that more properly
belongs to legislators. Yet in other areas of constitutional
litigation the Court resolves empirical questions as a matter
of course. Every case involving claims that a state act bur-
dens commerce requires the resolution of economic and other
such data, but the Court does not shirk this task.

Another objection to the Court’s having a role in Tenth
Amendment cases is that the justices cannot draw workable
distinctions, such as deciding (as precedents before Garcia
had sought to do) what is and what is not a “traditional
governmental function” (and hence entitled at least to some
presumptive measure of protection against federal in-
trusion). Such line-drawing is, of course, difficult. But its
being difficult does not mean that it should not be under-
taken, any more than the conceptual difficulties of deciding
what constitutes “speech” or “religion> ’-the thorniest of
problems are grounds for not deciding First Amendment
cases.

Whatever the tangles confronting tbe Court, there are
even graver reasons to question Congress’ competence or
willingness to make considered judgments on constitutional

66 In my view, federalism
cannot be reduced to the weak
‘essence’ distilled by the majority
today.

99
-Justice O’Connor

questions-specially when tbe question is that of the limits
of Congress’ own power. The judicial process may have its
flaws, but it aspires to a degree of rationality, including
analytical reasoning, that one does not associate with the
legislative process. Tbe limits of time, the pressures of lobby-
ists, the temptations of expediency, undue reliance on staff,
and other distractions often have more to do with the final
shape of legislation than any thinking about constitutional
issues. Martin Shapiro makes the point well: ‘rThe nature of
the legislative process, combined with the nature of con-
stitutional issues, makes it virtually impossible for Congress
to make independent, unified, or responsible judgments on
the constitutionality of its own statutes.>>

Still another argument for the Court’s leaving the states
and localities to the tender mercies of Congress is that the
Court needs to husband its scarce political capikal. This ar-
gument raises the spectre of a return to “dual federal-
ism’’—the ancien regime, before 1937, when the Supreme
Court often derailed federal social and economic legislation
in the name of states’ rights.

Such a risk is chimerical. For the court to play a role in
protecting the states as states under the Tenth Amendment,
as the majority set out to do in the Court%s 1976 decision in
National League of Cities v. User,y (oh,erruled in Gurciu ),
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6 ~ The Court today SU~V~~S

the battle scene of federalism
and sounds a retreat. . . . I would
prefer to hold the field and, at
the very least, render a little aid
to the wounded.

99
-Justice O’Connor

raises no question about Congress’ power over the pri~,ate
sector.

As to keeping the Court out of unnecessary controversies,
most of the debate over ‘judicial activism” in recent decades
has involved such issues as school prayer, criminal justice,
and abortion. Federalism cases may provoke academic
debate—and, of course, matter enormously to state and local
ofticials-but they stir little outrage in the country at large.
It is individual rights decisions that, by and large, stir pas-
sions. One doubts that the partisans of Garcia would be con-
tent to see individual rights matters, because they may be
controversial, left likewise to the political process.

Garcca betrays a glaring disregard of a basic truth about
American constitutionalism: that institutional rights, under
our Constitution, are a form of individual rights. Even such
basic guarantees as those in the Bill of Rights and the Four-
teenth Amendment do not secure absolute personal rights.
The protection created is against governmental (that is, in-
stitutional) actions, not against infringements by private
parties. Thus, for individual rights to be secured requires
assurances as to the stability of the institutional safeguards
explicit or implicit in the Constitution.

The individual American—as the heir to those who
brought the Constitution into being and agreed to its
adoption—has a fundamental entitlement to living under the
form of government spelled out in the Constitution. The sep-
aration of powers is not to be abandoned simply because it
may be inconvenient. Likewise, one of the predicates of the
constitutional order is that the Supreme Court adhere to the
values of federalism as manifestly implicit in the Constitution.

Federalism may be an elusive idea, but it is no mere ab-
straction. And, while it was essential to the adoption of the
original Constitution, it is more than simply a political com-
promise adopted to get the Constitution underway. Federal-
ism is linked with individual liberty and with the health of
the body politic.

It is through participating in government at tbe local level
that the citizen is educated in the value of civic participation.
A robust federalism encourages state and local governments
as schools for citizenship. Moreover, federalism both reflects
and encourages pluralism, allowing individual idiosyncra-
sies to flourish. One often hears Justice Brandeis quoted on
the states’ serving as “laboratories” for social and economic
experiments. Tbe states are more than mere laboratories; to
the extent they encourage pluralism, the states are hand-
maidens of the open society.

Ultimately, the case for federalism rests on a concern to
preserve the right of choice—the essence of political freedom.
States and local governments have, of course, often trampled
this very right, for example, when they have denied the vote
because of one’s race. The remedies for such abuses lie in
vigorous judicial enforcement of constitutional guarantees
and in Congress’ power to protect civil rights. But the need to
guard against trespasses by states or localities on individual
liberties does not undermine the conclusion that federalism
as such can operate as part of the very matrix of protection
for individual liberties.
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In refusing to enforce tbe Tenth Amendment—to play tbe
role they regularly undertake in respect to other provisions
of the Bill of Rights—the Garcia majority leaves an impor-
kant constitutional sentry post unmanned. What recourse do
those wbo care about tbe health of federalism have?

There are other opportunities’ for courts to vindicate tbe
underlying values. Federal statutes may be interpreted in
light of their impact on state and local governments. For
example, the Court’s 1981 Pennhurst decision lays down the
salutary rule that federal grant conditions, to be binding on
state and local governments, must be clearly identified as
such when grant funds are accepted. Notions of comity can
come into play when reviewing lower courts’ use of their
equity powers to reform state institutions (such as prisons) or
when deciding how far a federal court may go in intervening
in state court proceedings (as in tbe Court’s 1971 decision in
Younger u. Harris),

Ultimately, one may hope for the undermining or demise
of Garcia. The majority decision stops short of saying that
under no circumstances could the constitutional structure
impose atiirmative limits on federal actions affecting the
states. A more favorable fact situation than that in Garcia,
one entailing a more serious intrusion on the states and a
more marginal federal interest, might furnish the occasion to
begin the movement away from that unfortunate decision.

Early and outright reversal of Garcia should not lightly be
predicted, even assuming new justices are appointed to the
Court. Reversals typically come only after a precedent bas
been robbed of vitality. The Court decided Gideon u. Wain-
wri.ght (19631, requiring states to appoint counsel for felony
defendants unable to afford a lawyer, only after 20 years of
experience under Betts u. Brady proved that an ad hoc ap-
proach would not do. Likewise, it was easier for Justice
Blackmun to rationalize the result in Garcia by pointing to
the Court’s difficulties in post-National League of’Cities deci-
sions such as EEOC u. Wyoming and FERC u. Mis. i.ssipp[.

Still, one can hope that eventually a majority of tbe jus-
tices will come to realize the mistake made i“ Garcia. Be-
cause federalism is an intrinsic component of tbe constitu-
tional system—indeed, bolsters other constitutional
value-safeguarding that process cannot be left to the unre-
strained discretion of tbe political brancbes. It may be that
the authority pronounced in National League of Cities (and
renounced in Garcia) ought to be sparingly used. But it is
salutary that the political branches know that the Court has
power to step in when the facts point to intervention.

It is no less legitimate and proper for the Supreme Court ta
concern itself with assuring the health of federalism as it is
for the Court to uphold individual liberties as such. In
neither case is abdication of the Court’s proper role con-
sistent with the principles inhering in tbe Constitution.

A. E. Dick Howard is White Burkett Miller
Professor of Law and Public Affairs at the
University of Virginia School of Law.
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Investments
and

Judgments
Can Pose
Threats
to Local
Financial

Health

Susannah E. Calkins
ancl

Philip M. Dearborn

In the past decade, sporadic headlines
about municipal budget and debt crises
have fostered a public perception that
many jurisdictions may be teetering on
the edge of bankruptcy, and that default
on principal and interest of municipal
debt is not rare. However, a recent ACIR
study, Bankruptcies, Defaults, and Other
Local Government Financial Emergen-
cies,l shows that the probability of a local

government defaulting on its general ob-
ligation, long-term debt has been vir-
tually zero over the last 40 years. In fact,
over the most recent ten years, only one
government defaulted on its long-term
debt, and the total amount involved was
only $110,000.

This outstanding credit record results from two basic fea-
tures in the financial structure of most local governments.
First, governments are service-oriented; payroll costs for
teachers, police and other service providers generally aver-
age one-half to three-quarters of their expenditures. Capital
costs, as reflected in principal and interest payments on long-
term debt, usually average only five to ten percent of total
spending. Thus, the cost of meeting debt service is not a large
component of local budgets, and in the event of a financial
crunch there is considerable room for spending retrenchment
in the relatively large portion of the budget going for non-
deht expenditures.

Second, at the time budgets are adopted, estimates of the
anticipated revenues are usually quite firm. Virtually all
local governments still rely on property taxes as a major
revenue source. The exact amount of property taxes to be
levied is usually known before the budget is approved, and
the amount actually received seldom varies as much as one
percent from the estimate. Estimates of revenues from other
taxes and sources, although less certain, generally do not
\.ary enough to alter total revenues by more than a few
percent. Here again, governments have sufficient flexibility
to offset a small underealization of revenues without affect-
ing debt service payments.

Thus, the typical local government spends only a small
portion of its budget on debt service, and has revenues which
are substantially assurd before spending is authorized. Un-
der these circumstances, only totally inept fisral manage-
ment by government officials could result in default on long-
term debt.

It is important to note that while both New York and
Cleveland defaulted on short-term debt because of the large
cash payment demands such debt causes, neither city had
any trouble paying the relatively small amounts of their
budgets required for long-term debt service. In both in-
stances, the go,,ernments retrenched in other parts of their
budgets, and made their long-term debt serx,ice payments on
time.

If the normal situation in local government finances is
such as to virtually preclude general obligation bond de.
faults, what unusual conditions could trigger such an event’?
The 1985 ACIR report specifically listed two developments
occurring since the Commission’s initial report in 1973
which indicate potential sources of future financial emergen-
cies.
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First, Iansuits ,>r <]ther legal actions, such as :Irbitr:>tiurl
awards, can cause sudden unplanned massive revenue losses
or expenditure demands. The most likely situation, and one
that seems to be occurring with gr~ater frequency is large
liability judgments against small governments.

Second, failure to protect a government’s liquid tiss<,ts,
either from bad investments or investments which c:innot be
liquidated without large losses, can cause severe ti”:,ncial
distress. In the few months since the completion of tbe ACIR
report, there have been significant developments relating to
both losses on municipal judgments and investments. These
developments have stimulated public interest and press
comment.

Judgments and Arbitration Awards

The ACIR examination of cases in which a local govern-
ment experienced a financial emergency, default or actual
bankruptcy indicated that in several cases the problems were
directly caused by judgments, and were significant enough to
cause the government to file for bankruptcy. Any sudden,
unplanned large expenditure demand creates problems for
any local government it is particularly serious for a small
government or one in already weak financial condition.

Growing attention has been directed toward the impact of
judgments on the financial health of local governments be.
cause of developments which increase the exposure of mu-
nicipalities to suits and judgments. As local services expand,
municipalities are more likely to he engaged in providing the
tyPes Of 10cal services which may trigger tort suits: in addi-
tion to the provision of traditional services such as jails, tire
protection, and schools, local governments now provide day
care, street festivals, health care, and various types of trans.
portation. In addition, there have been substantial increases
due to court decisions in the 1970s broadening municipal
antitrust, civil rights, and personal injury liability.

The size of settlements for many types of cases has been
increasing, Municipalities are know” to have “deep pockets”
and are particularly attractive targets, A recent study
pointed out that in New York, municipalities have been ex.
posed to large judgments by the doctrine of joint and several
liability, that states that “if the tortious conduct of each of
two or more persons is a legal cause of a single and indi-
visible harm all such parties are liable to the injured party
for the entire harm, Therefore, it is possible for a mu-
nicipality to be only 17. liable for a tortio”s act, but 100(Z
liable for the judgment.”z

While settlements in civil rights cases have not generally
resulted in severe financial stress for governments, some
have been costly. Bridgeport, CN., settled a discrimination
suit first filed in 1975 by issuing $6 million in bonds. In
many cases, the fact that plaintiffs who win are entitled to
recover the cost of their attorneys’ fees results in total costs
for the municipal defendant which far exceed the demages
awarded.

Although it is difficult to find definitive figures on costs to
municipal gover”me”ts, there is evidence in press reports
that local governments are rapidly becoming aware of the
serious nature of the problem. A recent news story quotes
specialists on municipal law as estimating that the cost to
taxpayers for settling claims has tripled over tbe past five
years.s The recent New York State Assembly Local Govern-
ments Committee study undertook to quantify the size of the
problem and reported that in 1983, j“dgme”ts and claims
paid by New York municipalities, other than New York City,
amounted to $10.5 million, and New York City alone paid
$78 million.’ The Corporation Counsel of the District of
Columbia, in requesting a $1 million appropriation increase
for the current fiscal year, commented that “the whole prob.
lem of lawsuits against the city is burgeoning, Cities nation-
wide are experiencing a veritable explosion in municipal
liability.”
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The incre:+se i“ m“”icipal exposure to judgments has re.
suited in a sb~irp increase i“ the cost of liability i“s”ra”ce for
those go~ernments wbo do not assume the risk of self-
insurance. Many local governments face increases of more
than 1007 in insurance costs. In New York State, the largest
municipal insurer—that has written $10 million i“ m“-
nicipal ins”i-ante policies for 229 governments—anno””ced
that it was Ieavi”g the municipal insurance field because it
had paid off $2.00 for every $1.00 of ins”ra”ce written.

Increases in insurance costs are sharpest for smaller j“r-
isdicatio”s. The New York study found that tbe average
increase for 16 governments surveyed was 150% between
1984 and 1985. A wholesale insurance broker was quoted as
commenting that “Overall increases appear to be approxi-
mately 100(l. However, smaller entities are experiencing
much higher increases, especially for for their general liabil-
ity coverage. A town that paid $3,OOO last year may have a
renewal premium of over $10,000 for the general liability
alone. Larger public entities may experience smaller in-
creases in proportion.” Ironically, it is the smaller jurisdic-
tions which can least afford to skimp on insurance co~erage,
since a single large judgment can often threaten its financial
health.

The ACIR report suggested several possible courses of ac-
tion to alleviate this serious problem. State gover”me”ts
may need to consider altei-nati~es which elimiriate or miti-
gate the exposure of local governments. An obvious alterna-
tive, for those states which have not already done so, wo”id
he to limit the size of judgments permitted against local
governments. However, if the permissible amount of the
judgment is scaled to the size of tbe government to protect
smaller units, it hardly seems fair to determine hc),v much a
plaintiff is awarded on the basis of government size. If tbe
cap is not scaled, it might have to be ““reasonably low to
protect small units. A better alternative maybe to require all
local gover”me”ts to carry insurance or to establish a state
insurance pool for local governments, especially for the
smaller units.

Investment Losses5

Financial stress can also be caused by poor cash rna”age.
me”t practices. As interest rates rose during the early 198os,
municipalities were under pressure to maximize their rev-
enues by investing their ““”seal cash at the prevailing high
interest rates. Money management firms launched aggres.
si,,e campaigns designed to attract surplus f“”ds to securi-
ties offering rates of interest above those on traditional in-
vestments. A financial de},ice that became quite pupular was
the repurchase agreement, in which a municipality would
purchase a U.S. government security w,itb an agreement that
it would be sold back to tbe seller at a specified tinle for an
amount that included a specified amount of interest, t“
effect, the municipality was loaning money for a specified
time period, with tbe gox,er”ment security as collateral.

Aware of problems which could develop because uf ““cer-
tainty over the status of the collateral ithe government se-
curities 1in the case of a bankruptcy by the security dealer,
some states attempted to protect their municipalities from
potential problems by regulating the practice of i“,,esting in
repurchase agi-eeme”ts. Florida, for example, required all
government securities dealers to sign documents defi”i”g a
repurchase as a sale and purchase, not a loan. Michi~,,n
channeled all such investments through the state, In other
cases, the collateral was held by the security deale,- in trust
for the municipality, or was held by a third party.

In 19w2, there ,vere two failures of go,,ernment securities
firms dealing in repurchase agreements: Drysdale and
Lombard-Wall. Creditors of Lombard-Wall, i“cltldi”g local
governments, had about $1.1 billion at stake, but i“ a very
rare recovery of a securities firm from a Chapter 11 ba”k-
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rup~cy filing, Lombc, :d-Wall e,,e,,tually paid off all its in\,<!s-
tors. tn,.esters lost the use of their mol]ey for a long period,
hut only the il,vestment incurne they w{)uld have received
duri,lg the time assets ,vere frw~en was an actual EnCInetarY

loss. Among Lombard-Wall’s major creditors was the New
York State Dormitory Authority that lost about $17 million
in potential investment incc)me.

In May 1984, two more fii-ms-Lie” Capital and RTD
Securities—filed under Chapter 11, Thirty m“nicipalitie~
had approximately $4o million invested in repurchase
agreements with Lion. Among the investors were 24 New
York state school districts which had been induced to invest
their cash reserves in Lion by an aggressive marketing cam-
paign. This campaign included obtaining an opinion letter
from the Off,ce of the State Comptroller that approved the
use of the firm for investments. New York school districts are
particularly interested in investing unused cash because
they receive as much as 80(1 of their budgets from state tax
collections in a two-month period in the fall. Among the
municipalities involved in the Lion collapse were several
with amounts over $1 million in unsecured claims: Saratoga
County (NY) with $3.05 million; the Pioneer Yorkshire
School District (NY) with $2.16 million; the East Meadow
Unified Free School District (NYI with $1.74 million; and the
Morgan (CA) Redevelopment Agency with $1.7 million.
Other creditors included Kodiak Island Borough (AS I, at $1.3
million, and the San Jo% (CA) Redevelopment Agency at
$1.26 million.

In addition, many investors (including 36 New York school
districts) managed to withdraw $60 million in investments
from the firm up to 90 days before its collapse. The federally-
appointed trustee is expected to sue these investors for re.
turn of tbe money in order to create a larger pot of cash to
distribute among various creditors.

Lion was subsequently indicted for grand larceny and con-
spiracy by a New York grand jury for securities fraud—
basically for using one set of collateral for two sets of lwans—
and two Lion officers pleaded guilty to grand larceny. Efforts
to reach a settlement between the Bradford Trust Company
and 34 municipalities involved in the Lion bankruptcy were
complicated by a dispute involving the collateral held by
Bradford Trust. The municipal governments maintain that
the securities were collateral for repurchase agreements
made with Lion, while Bradford asserts that the securities
were collateral for loans it made to Lion. The guilty plea of
the two Lion off]cers may establish the fact that Lion was
operating fraudulently and facilitate a settlement between
Bradford and the municipalities.

Less than a year later, in March 1985, ES.M. Government
Securities collapsed. Most of tbe losses were sustained by
savings and loan associations, and the event triggered the
Ohio bank crisis. However, up to 16 municipalities stood to
lose more than $105 million. Once again, most believed that
their repurchase agreements were “fully collateralized’ by
securities held by Bradford Trust. However, Bradford said all
the securities it held were collateral for a loan from Bradford
to E.S.M. and that Bradford held no E.S.M. customer ac-
counts. Among the municipalities involved are Beaumont
(TX) that could lose $20 million, or 65(Z of its total cash;
Toledo (OH) with $21 million at stake; Clallam County (WA]
at $10 million; and Clark County (NV) at $14 million. Cities
such as Tulsa (OK), that wisely had held the collateral on
their investments, were forced to sell the collateral to regain
their principal and forfeit the interest.

The failure of E.S.M. was rapidly followed by tbe collapse
of Bevill, Bresler, and Scbulman in April 1985, as nervous
investors rushed to claim their collateral. Court records re-
vealed that about $140 million was at stake. The only mu-
nicipality known to be involved was Washington, DC. Since
Washington was able to liquidate the collateral securing its
repurchase agreement, it did not sustain a loss.

Summary

‘The 1985 ACIR report pointed out that two developments
c]ccurring since the 1973 report on financial emergencies—
investment losses and expenditure demands caused by
judgmentwdre potential causes of financial emergencies for
cities. Wise management and investment of idle funds are
witbin the control of tbe local government prudent choice of
investments for both the avoidance of risk and appropriate
timing have always been important for local financial man-
agement.

Protection against financial crises caused by the impact of
large court or arbitration judgments is considerably more
difficult, particularly for smaller governments, in view of the
unpredictability of such occurrences and because of the re.
cent increases in municipal insurance costs. States and local-
ities need to explore new ways of protecting themselves
against sudden unplanned large expenditure demands
caused by these judgments.

FOOTNOTES
‘U.S. Advisory Commission on Intergovernmental Relations, A-99,
Washington, D.C., March 19S5.
‘New York State Assembly, Committee on LocalGovernments,,,Deep
Pockets,,, A Study of Municipal Tort Liability, May 15, 1985.
3Law~uits surge Strains Budgetsof Many Cities,” New York ~mes,
May 12, 1985, p. 1,
‘New York State Assembly,op. cit.
‘Informationin this section is based on repofis in Credit Markets.

Susannah E. Calkins is an ACIR Senior Ana-
lyst. Philip M. Dearborn, a consultant to the
Commission, directed the ACIR study of local
bankruptcies, defaults and other financial
emergencies.
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Federal Funds ‘ichaf:~2:P;
From time to time, ACIR has at.

tempted to estimate how the flow of
federal funds tothe 50 states compares
to the tax revenues sent to Washington
fr<>meach of the states. The three maps
(1967, 1976 and 1964) show all federal
expenditures (procurement contracts,
Social Security payments, grants-in-
aid, federal payroll, etc. ) in each state
as a ratio of revenues received. For ex-
ample, an estimated ratio of 1.50 would
indicate that for every tax dollar a
state’s residents sent to Washington,
the federal government spent $1.50 in
that state. Conversely, an estimated
rstio below 1.00 would indicate federal
expenditures in a state were less than
the revenues sent to Washin~*on hy res-
idents of that state—e, g., a ratio of .75
would translate into 75$ in spending
for every dollar Washington received.

Over the nine year period 1967-76,
there has been a marked convergence
of these ratios. Standard deviations
among states have narrowed con-
siderably, typically with ratios rising
in the Northeast/Midwest and declin-
ing in the South/West. However, since
1976 this convergence seems to have
abated.

While these fluctuations reveal in-
teresting demographic, economic and
policy trends—and that certain stiate
economies are highly dependent on
federal government activities—they
should not necessarily be considered
good or bad in and of themselves.
Rather, they are, for the most part, the
result of governmental decisions made
outside the confines of intergovern- come
mental relations.

On the revenue side, the major factor
affecting tax flows to Washington is
the federal income tax. As long as
there are states with higher per capita
incomes than others, these jurisdic-
tions will make greater tax payments
than those states with relatively low
inc(bmes. Furthermore, the progres-
sivity of the federal income tax accen-
tuates interstate variations in tax
payments. This is a direct result of the
federal government’s past and present
efforts to levy taxes based on an “abil-
ity to pay”. Indeed, the convergence
during the 1967 to 1976 period pri-
marily was due to rising personal in-
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1982-84 1974.76 1965.67
Std.Deviatio”, Ail states.: 0.23 024 0.60
Std. Deviation,EXCLUDING

AlaskaandHawai i.: 0.23 021 0.33
Generallyspeaking,a relativelyhighstandarddeviationfigureindicates a relatively large disparity in
the flow-of-funds ratios: conversely, a low standard deviation indicates a smaller tisparity among the
states.

in poorer regions of the country.
The expenditure component in the

equation accounts for. nearly all gov-
ernment spending, a significant pro-
portion of which has no direct inter-
governmental impact. Social Security
payments, for example, would be more
heavily-concentrated in states with
large retirement communities (e. g.,
Florida, Arizona, California). Military
procurement would occur in states
where highly-specialized defense con-
tractors are located. Payroll ex-
penditures are concentrated in the
Virginia and Maryland suburbs of
Washington, DC, and states which
have federal regional offices or other
installations, And military bases are—

for the most Dart—located for strateeic
purposes, or in the case of naval bas~s,
in states which have major ports.

Nevertheless, it is interesting to
aPPIY these circumstances t<, the five

states with the highest ratios, and the
five with the lowest in 1984.

THE HIGHEST RATIOS (federal
expenditurea exceed tax
payments)

New Mexico. While federal revenues
derived from the state were below
zverage, procurement contract awards,
mostly for nuclear energy research
around I,os Alamos and Albuquerque,
were twice the national average on a
per capita basis. Salaries and wages for
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fedt!r?lI el,lpklyees ?,1::(2,Vt,re twice th[,
nziti{]n;,l :Ivcr:igc.

Mississippi. While fc!deral exp-
enditures were only slightly :ibuve
average, .Mississippi>s per c?lpitk, per-
sonal ir,c<]me was the Iowi:st in the
nation,

Virginia. Because of the substantial
presence of th<, federal government in
the Washington, I)(; suburbs and in
the Tidewater are;~, payn]ents t<>mili-
tary and civilian employees were three
times the national average. Per capita
procurement contract aw3rds also were
higher than average.

Missouri. Although the level of rev-
enue collection was 7rA below averz%ge,
the high level of procurement contracts
let in the state—twice the national
rate—accounted for Missouri’s high
ratio.

Hawaii. Federal revenue per capita
equaled the national average, but sal-
aries and wages for military and fed-
eral civilian employees were almost
four times the national average.

THE LOWEST RATIOS (tax
paymenta exceed federal
expenditurea)

Michigan. Revenues paid by Michigan
residents were about equal to the
national average, as was federal spend-
ing for most categories. However, the
state had less than half the per capita
federal spending for procurement con-
tracts, and salaries and wages.

Texas. The revenues that Texans sent
to Washington were approximately 6%
greater than the national average, but
per capita spending for gr:lnts-in-aid,
payments to individuals (primarily
Soctial Security and pensions), and pro-
curement contracts were below the
national average.

Wyoming. The primary reason for this
state’s low ratio is that W,yoming res-
idents paid 157, more in federal taxes
than the national average.

Illinois. This state, too, sent a signif-
icantly larger amount of federal taxes
(14%) to Washington than tbe national
average while federal expenditures in
the state were 27% below average.
Like many of the high and low ranking
states, federal expenditures for pro-
curement contracts, and salaries and
wages explain much of the relative
ranking.

New Jersey. Having the third bighcst
per capita personal income in the
nation, New Jersey residents paid 28%
more in taxes than the national aver-
age, while federal expenditures were
10Yc less than average—again mostly
accounted for by the relatively low lev-
els of spending on procurement con-
tracts, and salaries and wages.

1982-84 1974-76 1965-67
Sid. Deviation, Allstate.: 0.23 0.24 0,60 ~
Std. Deviation, EXCLUDING

Alaska and Hawai?: 023 0.21 0.33 ~
,Generally speating, a relatively high standard d,viation ligure ?nd(cates a rela!$vely large dtsoarity tn
the flow-of-funds ratios: conversely, 8 low standard dev,at,on ,ndlcale$ a smaller dispar,ty amon~ the ~
stale,.
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Cigarette Tax Evaaion:
A Second Look (A-100)

Although there has always been
casual smuggling of cigarettes across
state lines, large-scale organized smug.
gling did not emerge until the
mid-1960s, when tax rate differentials
among the states widened. Not a major
tax source, cigarette taxes were a co”.
venient way for states to till in gaps i“
their budgets. In 1977, ACIR issued a
report on cigarette bootlegging rec.
ommending that smuggling cigarettes
across the state lines be made a federal
crime. Such legislation passed in 1978.

This report presents current esti.
mates of cigarette tax losses, par.
titularly those attributable to orga.
nized smuggling, and recommends
what national and state governments
could do to further reduce these losses.

The Commission found that ciga-
rette smuggling has declined dramati-
cally since the 1970s, The decline is
due in large part to the enactment of
the Federal Cigarette Contraband Act
of 1978. Moreover, there have bee”
numerous state tax increases since
1981, and state cigarette tax
differentials-which were the primary
cause of cigarette smuggling—have
widened in the last few years. There.
fore, the possibility of a resurgence in
cigarette smuggling in the f“t”re is in-
creased, particularly if law en.
forcement efforts become less effective,
Budget problems also have forced
states to reduce the resources devoted
to enforcing state cigarette tax laws in
some cases.

The Commission recommends:
● continued congressional support

for the cigarette enforcement
efforts of the Bureau of Alcohol,
Tobacco and Firearms;

● active state law enforcement, in.
eluding stronger efforts if needed
when state cigarette taxes are in-
creased;

● closer cooperation between mili.
tary, federal and state officials to
reduce the incidence of boot-
legging on military installations;
and

● renewed efforts by states to reach
agreements with Indian leaders
for precollection of the cigarette
tax on sales in reservations.

Significant Features of
Fiscal Federalism, 1984 (M-141 )

This report is a compendium of sta-
tistical information on state and local
revenues and expenditures; federal
grants-in-aid; and major trends in in-
tergovernmental finance and relations.
Published annually, the volume has
earned a reputation as one of the most
comprehensive reference sources for
information on the operation of the
intergovernmental fiscal system,

According to the 1984 edition, all
levels of government spent over $1.2
trillion in 1984-or 34,4% of GNP. Ten
years ago, all levels of government
spent $460 billion-or 32. 1% of GNP.

In 1984, 70<2 of government spend.
ing was attributable to the national
government, totaling $86o billion or
$1,665 for each citizen. By comparison,
state-local spending amounted to $378
billion, or $715 per person.

Basic tables cover such areas as fed.
eral, state and local expenditures a“d
revenue% state tax trends; state and
local income, sales, corporate, business
and property taxes; public employment
and earnings; and major features of
state budget systems. State fiscal dis-
cipline mechanisms also are reviewed
in this year’s edition-including the
line-item veto authority of governors,
statutory or constitutional tax and ex.
penditure limits, and “rainy day”
funds.

Special sections feature a glossary of
terms, the major highlights of the re-
port, and a fiscal profile of each state,

1982 Tax Capscity of the
Fifty States (M-142)

Using an ACIR designed method.
ology known as the Representative Tax
System (RTS), this report endeavors to
answer the question: what would be
the total revenue and relative rank-
ings of each of the 50 states if every
state applied identical tax rates to a
number of commonly-use taxes:)

Tbe RTS method of measuring tax
capacity examines the ability of the
states to raise revenues by applying a
uniform set of tax rates to some 26 tax
bases including, for example, sales,
personal income, and corporate in-
come. Thus, “tax capacity” under RTS
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would comprise the amount of revenue
that each state would realize if a “ni-
form set of rates was applied
nationally.

Over the last 20 years, a series of
reports prepared by the Commission
has emphasized tbe need for building a
better measure of state tax capacity
than the most commonly “Bed yard.
stick, per capita income. This report
represents an annual update of the
RTS publication, containing the stan-
dard methodology and estimates of tax
capacity for1982. The report also gives
a description of tbe methodology and
results of several experimental modi-
fications to the RTS.

In 1982, the Commissio” fou”d that
theuse ofa single index, resident per
capita income, to measure fiscal ca-
pacity misrepresents the actual ability
of many governments to raise revenue.
Because states tax a wide range of eco.
nomic activities other than the income
of their residents, the per capita in-
come measure fails to account for
sources of revenue to which income is
only related in part. The Commission
thus recommended that the federal
government use a fiscal capacity index,
such as the representative tax system,
which more fully reflects the wide di-
versity of revenue sources that states
currently use.

The rates used in the report are “rep.
resentative” in that they are the
national average tax rates for each
base. Because the same tax rates are
used for every state, regardless of the
rates a given state actually imposes,
estimated tax yields vary only beca”se
of differences in the underlying bases,

The report also includes state. by-
state graphs showing trends in total
tax capacity and effort, based on the
RTS methodology, as well as break.
downs on capacity and revenues for
seven tax categories,

Bankruptcies, Defaults, and
Other Local Government
FinanCial Emergencies (A.gg)

City Financial Emergencies, pub.
lished i“ 1973 by ACIR, discussed the
history and incidence of financial
emergencies through 1970. That report
found that financial management
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pr(,b!e:r,s ;Ire tbe prit,ciptil cause c)t

~~~~i!~rl~i,:~. >Ind thzxt states sho,,ld
Pt<,vide >lssistanre: to l(>c:LI gc)vert,.
nlents fac:ing such en]erge”cies. The
1973 repc,rt also examined the finances
of 30 large L~.S. cities for eviderlce c,f
possible emergencies.

This report updates the findings of
the 1973 report, examines recent fi.
nancial emergencies, ar]d reviews how
new state laws and changes in the fed-
eral bankruptcy cod<, have helped re.
solve emergencies, It also reexamines
the finances of the 30 cities studied i“
the earlier report.

According to the report, there is no
evidence of an increase in local gov-
ernment financial emergencies (bank.
ruptcies or defsults), nor is there much
likelihood of an upsurge in municipal
hankr”ptcies i“ the near future. From
1972 to 1983, only three instances of
general purpose government bank.
rupticies were tiled, and only one long.
term general c~bligation bond de-
faulted, Defaults on general obligation
notes also were rare occ”rre”ces over
this period, although there were major
defaults in New York a“d Cleveland.

The report also f(,u”d that bank-
ruptcies were a more common occur.
rence for special districts, especially
those associated with real estate de-
velopments. Eighteen bankruptcies OC.
curred in special districts from 1972 to
1984, including one school district-San
Jose (CA), Most of these bankruptcie~
involved small amounts.

Please note the feature article in this
issue of Intergovernmental Perspect;I.e
that highlights the report and recent
developments in this important area.

The States and Distressed Communi-
ties: Stste Programs to Aid Distressed
Communities-CstalOg of Stste PrO-
grams, 1983 (M-140)

The primary objective of “The States
and Distressed Communities” project
was to assemble a central record of
state programs directed to distressed
persons, places and businesses. ACIR
identified 20 indicators (program
areas] of state assistance to distressed
communities. From 1979 through
1983, four annual surveys were co”.
ducted to determine what state.
financed programs had bee” author.
ized and implemented to aid distressed
communities.

Two types of state efforts are in-
cluded in this catalogue: targeted pro.
gram indicators (including housing
subsidization, economic development
incentives, and community deveiop.
ment programs) and untargeted pro.
gram indicators (including state efforts
to improve the fiscal condition of local
governments). The volume is divided
into five chapter=ne for each policy
area.

INTERGOVERNMENTAL PERSPECTIVE

$V!,(,re (IL,L,! t,re ,i\?,i 1[ihle, proLW,lIIl
E,lltrit,s i,,c I (I{!<,c(,dc~t:ittitions f{~r prf).
graf,, ;uthuriz:~ti<r,. ;<<ld descriptiur,s
of program purpose tlnd prognirr> tar.
get]ng criteria. For sonle of tbe pro-
grams, such as revenue sharin~ and
educati<,n finance, the data are sum.
marized i“ tableti for c>thei-prcjgrams,
such as single f>lmily housing ti”d in-
dustri:il development bonds, the dat:~
are provided in rvarrati~,e fornl.

The Question of
Stste Government Capability (A-98)

This report examines how a“d tc]
what extc,”t state governments have
changed o~,er the past 30 years, For the
purpose of the study, state governance
was divided into numerous structural
and functional areas that can serve as
guidelines ,>n which to measure
change.

The stiates occupy a crucial role i“
the intergovernmental system. Their
constitutional status places them i“ a
pivotal position between national and
local jurisdicti[~ns, a“d they are the
dominant s“bnational partner in fed-
eral progrzlms.

Recent devck)pments in the rcde of
the stiites as intergovernmental man.
agers also have strong implications for
tbe future of the federal system. And,
states have taken on an increasing role
in state-local finance and i“ supporting
local government,

This report discusses several major
issues incl”din~ how the states’ role in

the feder:d system bas changed; h{,w
these ch:]nges have affected the states
overai I i[dluence in tbe intergovern-
mental system; the signitic~x”t diver-
sity am<>ngstates; and state represe” -
kational, structural and fiscal reforms.

Other Recent Releases:

Financing Public Physical Infra-
structure, A-96, June 1984, $2.00.

A Catalog of Federal Grant-in. Aid
Program to State and I.ocal
Governments: Grants Funded
FY 1984, M-139, December 1984,
$4.75.

Changing Public Attitudes on Gov-
ernments and Taxes, S-13, Oc.
tober, 1984, $3.00.

Strengthening the Federal Revenue
System: Implications for State
and Local Taxing and Bor.
rowing, A-97, October 1984,
$5.00.

Fiscal Disparities: Central Cities
and Sub;rbs, 1981, M-138, $3.00.

Forthcoming

Changing Public Attitudes on Gov-
ernments and Taxes (1985), S-14.

The States and Distressed Comm”.
nities, A-lol

Intergovernmental Service Ar-
rangements for Delivering Local
Public Services, A-lo3

Emerging Issues in American Fed-
eralism: Papers Prepared for
ACIB’S 25th Anniversary

ORDER NOW! ORDER NOW!

— A-101:

_ A-103:

Name —

The States and Distressed Com-
munities-$5.00
What states are doing to help their
local governments to improve con-
ditions in declining communities

Intergovernmental Service Ar-
rangements for Delivering Pub-
lic Services—$5.00
How local governments are using
service agreements and contracts
for public service delivery

Address

To order, complete this order form (indicating the number of copies of
each publication), enclose your check or money order made payable
to ACIR, and return to: ACIR Publication Orders, 111 l—20th
Streat, NW, Waahinaton. DC 20575.
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In the baseball-oriented motion picture ‘,Bang the Drum
Slowly”, the star pitcher and seasoned coach fleece fans in
hotel lobbies with a card game called “tegwar”. What the
pigeon never learns is that tegwar is an acronym for The
Exciting Gan,e Without Any Rules.

With its Garcia u. San Ant,,,zlo Metropolitan Transit A ~.
thority ruling, tbe Supreme Court bas basically consigned
state a“d local governments to play tegwar with
Washington—with the Congress controlling the deal, In
effect, it has said that the basic rule book of our federal
system—the Constitution—is inoperative as it relates to
states and localities, and that they must look to the whims of
the political process for their rights.

For the 5 to 4 majority Justice Blackmun wrote: “. the
principal and basic limit on the federal commerce power is
that inherent i“ all congressi,>nal action—the built in re-
straints that our system provides through state participation
i“ federal gove~nmental action, ” Before entering the raritied
atmosphere that must surely affect the thinking of learned
jurists, it might be wise to locate that so-called restraint they
find in congressional action.

Where was the restraint in the mandatory 55 mph speed
limit law? In the 21 drinking age law? In seat belt reg”la.
tion? In the regulation of intrastate air carriers? In the set.
ting of federal standards for truck load ]imlts on interstate
highway s?—to name just a few involving the U.S. Depart.
ment of Transportation alone,

In the future, where will the restraint be found in a“ch
issue areas as unitary taxation? And in proposals to establish
uniform i“~”rance laws?

There are a number of reasons for lack of restraint by the
national government, The direct election of U.S. Senators,
for example, removed the institutional tie that the Congress
bad with the states when Senators were selected by state
Iegislat”res. There also is the recent explosion in the number
of national special interest groups, the weakening of state
political parties and processes, and, of course, the Supreme
Court itself that has taken an activist role in curtailing state
latitude, Because states and localities do not vote as entities
for federal office seekers, it is hard to understand how they
are protected by the political process,

If one strips away all the verbiage in Garcia, the Court is
saying that the Congress has the right to constrain the a“.
thority of state and local governments in any way it sees fit.
Or the reverse, that the Congress has the authority to deter-
mine the scope of its own power. The principle is clear what
the sovereign giveth, the sovereign can take. Any restraint
depends o“ the benevolence of the Congress and the Exec”-
tive Branch, and the Court has no constitutional role to pro-
tect the rights of skate and local governments. If such is true,
then let’s admit that we have not federalism, but centralized
government.

In a former age, both explicit and implicit constitutional
prerogatives were respected by the political and legal proc-
esses. We had operational principles which held, that for
state a“d local governments to be self-governing political
systems, they had to have adequate authority to make deci-
sions, adequate tax resources to fund those activities, and
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c<]ntrol over their public agencies that implement policies.
Tbe Supreme Court and state courts played a critical role in
balancing the authority and responsibilities between gov-
ernments.

Alexis de Tocqueville called the Supreme Court C’,., a
unique tribunal, one of whose prerogatives is to maintain the
division of power appointed by the Constitutic]n between
these rival governments”. To maintain this division between
rival govcrnme”ts, the Court must foster restraint, a re.
straint “ot found i“ the normal political process. For if that
were the case, there would be no need for a Supreme Court
Restraint was to be exercised through constitutional reme-
dies, or as Hamilton would have said, tbro”gh the appli-
cation of fundamental law.

That five Justices in Garcia were willing to abrogate their
responsibility to apply fundamental law to issues of state-
federal rivalry merely points to the loss of operational
federalism—with staggering implications.

A recent headline in a California newspaper reporting that
state and local governments face millions of dollars of i“-
creased costs to comply with the GcIrcin decision signals one
clear implication. Other interest groups are sure to seek
federal legislation to increase their salaries a“d benefits, and
the Cungress will come under even more pressure to increase
spending. We can also expect the Congress to widen its au-
thurity at the expense of states anytime a hot issue comes
along, such as the drinking age requirement. From this per-
spective, Garcia is just one more step toward making state
and local governments administrative arms of tbe federal
government.

It is not an overstatement to say that we are in the throes
of a constitutional crisis. The sad fact is that many of tbe
intergovernmental players see it as a crisis of policy. Yet, it
is precisely when we treat federalism questions as policy
issues rather than as constitutional issues that we foster
crisis.

This nation needs to recognize that governments can only
exist and prosper when they have wide authority and fiscal
capacity to operate. Since the Supreme Court appears to have
abdicated its role as federalism referee, state and local gov-
ernments should seek constitutional remedies to co”.
stitutio”al issues. The Congress sh(]”ld be petitioned for an
amendment to the Constitution that gives operational mea”.
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!ng t<, the Tenth )\r,t>~>dn>ezlt:failing this, the states sh!,~dd
rt?sr,lve, c(, CZ+IIi, co,,,.,cr~tioll fi,r Lht. p~~rp{>.s{?{If dr;ifting such
:LII a[l)e,~drnt~nt.

Additi{,[l>dly, we>should seek fe,der.ilisn~ rcfornl that would
return tc>state and local go,,erl]rr>ents real authority to r“n
pr<]grarns zdong with tax res(,”rces t<]fund such prc,grams–.
free from federal encrt];xchn]ent.

The Garcia decisi<]n makes nlany of us who desire i“ter-
gOvernmental halan~e wonder if we shouldn’t nlove toward a
dual federalism”, by severing all Iii)ks between federal pro.
grams and state and local progran)s. While this is “rea-
listic, it is m:xndatory, at the very least, to commence re.
buildi,]g constitutional fo”ndatio”s, One part of that
strategy should be to educate jurists that constitutions are
fundamental laws that constrain and empower different
units of government. Those governments are the cornerstone
of our ability to self-govern, and the role of the courts sh,]”ld
be to enhance the democratic process, not weaken it,

Robert B. Hawkins, Jr.
Chairman

GARCIA UPDATE

● According to the National League of Cities, the Gar
cia ruling may cost cities up to $1.75 billion a year
$500 million for counties, and up to $300 million f.:
states.

● Four orouosals have been introduced in the Co”.
gress ~ha~ would mitigate the effects of the Garcia
decision. S. 1570 (Nickles-OK and Wilson-CA), the
most comprehensive bill, exempts state and local
employees from overtime provisions, eliminate:
retroactive application, and permits continued state
and local use of volunteers without being subject tc
minimum wage and overtime requirements. S. 1434
(Wilson-CA) provides an overtime exemption for
state and local employees, EI,R, 2936 (Byron-MD;
exempts only police and firefighters. H.R. 2866
(Ford-TN) provides for the optional use of corn.
pensatory time for police and firefighters,

Congressional bearings on the proposals are ex-
pected to be held in September,

In June, the Department of Labor announced that
state and local governments will be subject to de-
partmental enforcement actions requiring com-
pliance effective April 15, even though most investi-
gations will be delayed until October 15.

) White House officials have indicated that a decision
on the Administration’s position on pending legis.
lation likely will be made by mid-September,

, Many national and state organizations are spon-
soring workshops for public officials in order to help
them sort out the consequences of the Garcia ruling
and to develop compliance strategies.

, In October, ACIR will conduct three field hearings
which will focus on the constitutional ramifications
of the Garcia decision,
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